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PREFACE 

TO    THE    EIGHTH    EDITION. 


More  than  ten  years  have  elapsed  since  the  appearance 
of  the  last  Edition,  and  there  have  been  many  important 
decisions  upon  the  subject  matter  of  this  treatise  during 
that  period. 

The  decision  in  Colls  v.  Home  and  Colonial  Stores^  Ltd. 
and  the  succeeding  cases  has  necessitated  the  re-writing 
of  the  chapter  on  Light ;  and  the  present  Edition  also 
contains  considerable  additions  to  other  parts  of  the 
work. 

So  far  as  was  possible  consistently  with  retaining  the 
now  familiar  and  time-honoured  framework  of  the 
treatise,  the  Editor  has  adhered  to  the  system  of  working 
the  new  cases  into  the  text,  instead  of  referring  to  them 
only  in  the  footnotes. 

The  Editor  is  conscious  that  the  presence  of  brackets, 
in  the  text  is  not  free  from  objection  to  the  reader.  In 
view,  however,  of  the  great  authority  of  the  Author's 
text,  and  the  number  of  editions  in  which  it  has  been 
distinguished  from  the  additions  of  the  various  Editors, 
the  system  of  enclosing  all  such  additions  within  square 
brackets  has  been  adhered  to.  The  notes  to  bracketed 
portions  of  the  text  are  not  bracketed. 

Every  case  is  dated.     In  a  matter  depending  so  much 
on  case-law  as  the  law  of   Easements,  the   date   of  a 
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decision  is  of  great  importance;  and  it  is  often  necessary, 
in  weighing  conflicting  dicta  or  decisions,  to  refer  to  the 
dates  at  which  they  were  respectively  pronounced.  The 
date  is  also  useful  as  enabling  the  reader  to  trace  the 
several  contemporary  reports  of  the  same  case  (a). 

In  quoting  from  the  Law  Reports  from  1875  to  1890, 
reports  of  decisions  of  the  High  Court  are  referred  to  by 
the  letters  Ch.  D.  or  Q.  B.  D.,  as  the  case  may  be;  reports 
of  decisions  of  the  Court  of  Appeal,  by  the  letters 
Ch.  Div.  or  Q.  B.  Div.  References  to  the  Digest  are 
distinguished  by  book  and  chapter,  as  well  as  by  title, 
Krueger  and  Mommsen's  edition  of  the  ^^  Corpus  Juris 
Civilis"  (Berlin,  1877)  being  used. 

The  task  of  editing  the  present  Edition  was  origin- 
ally undertaken  by  the  Editor  in  collaboration  with 
Mr.  George  Cave,  K.C,  the  editor  of  the  last  two 
Editions ;  but  the  latter  was  compelled,  by  press  of  other 
work,  to  withdraw  from  the  undertaking.  Tlie  Editor 
has,  however,  had  the  benefit  of  Mr.  Cave's  assistance 
in  certain  parts  of  the  work,  including  the  chapter 
on   Light,  and  desires  to  express   his  indebtedness  to 

Mr.  Cave. 

R.  R. 

9,  Old  Square,  Lincoln's  Inn, 
February,  1908. 


(a)  Professor  Pollock,  in  a  note  to  bis  *'  Law  of  Torts/*  gives  the  following 
direction  : — **  The  consecutive  numbers  (in  N.  S.)  of  the  volumes  of  the  Law  Journal 
for  a  given  legal  year  may  be  found  by  subtracting  thirty  from  the  year  of  the 
century  in  which  the  legal  year  (Michaelmas  Term  to  Michaelmas  Term)  begins. 
For  the  Weekly  Reportfr,  similarly,  subtract  fifty-one/'  For  the  Law  Tunet  Ueportt 
(N.  S.)>  of  which  two  volumes  are  published  every  year,  subtract  fifty-eight,  multiply 
the  remainder  by  two,  and  search  in  the  volume  bearing  the  number  of  the  product, 
and  in  the  preceding  volume. 
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PREFACE 

TO    THE   FIRST   EDITION. 


The  want  of  a  treatise  upon  those  important  rights  known  in 
the  Law  of  England  by  the  name  of  "Easements"  has,  it  is 
believed,  been  sensibly  felt  by  the  Profession. 

The  length  of  time  which  has  elapsed  without  any  attempt 
haying  been  made  to  supply  this  want  affords  a  sufficient  reason 
for  the  appearance  of  the  present  Essay.  The  difficulties  which 
arise  from  the  abstruseness  and  refinements  incident  to  the  subject, 
have  been  increstsed  by  the  comparatively  small  number  of  decided 
cases  affording  matter  for  defining  and  systematizing  this  branch 
of  the  law.  Upon  some  points,  indeed,  there  is  no  authority  at 
all  in  the  English  Law ;— of  the  decisions,  some  depend  upon  the 
circumstances  of  the  particular  case,  and  some  are  irreconcilable 
with  each  other. 

Water-courses  are  the  only  class  of  Easements  with  regard  to 
which  the  law  has  been  settled  with  any  degree  of  precision. 

A  desire  to  remedy  an  admitted  defect  led  to  the  passing  of  the 
Prescription  Act — a  statute,  which  has  not  only  failed  in  effecting 
its  particular  object,  but  has  introduced  greater  doubt  and  confu- 
sion than  existed  before  its  enact  me  at.  In  fact,  had  it  not  been 
held,  that  the  statute  did  not  repeal  the  Common  Law,  many 
rights  whi<;h  have  been  enjoyed  immemorially  would  have  been 
put  an  end  to  by  circumstances  which  never  could  have  been  in- 
tended to  have  that  effect. 

As  in  many  other  branches  of  the  law  of  England,  the  earlier 
authorities  upon  the  law  of  Easements  appear  to  be  based  upon 
the  Civil  Law,  modified,  in  some  degree,  probably,  by  a  recogni- 
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tion  of  customs  wliioh  existed  among  our  Norman  ancestors.  The 
most  remarkable  instance  of  an  adoption  by  the  English  Law  from 
this  source  is  the  doctrine  known  in  the  French  law  by  the  title  of 
"  Destination  du  p^re  de  famille." 

In  the  majority  of  the  cases,  both  ancient  and  modem,  probably 
from  a  consideration  of  this  being  the  origin  of  the  law,  recourse 
has  been  had  for  assistance  to  the  Civil  Law.  It  has,  therefore, 
been  considered  that  the  utility  of  the  work  would  be  increased  by 
the  introduction  of  many  of  the  provisions  of  that  refined  and 
elaborate  system  with  respect  to  Prsedial  Servitudes,  and  the 
doctrine  of  Prescription;  as  well  as  some  of  the  observations  of 
Pardessus — an  eminent  French  writer  on  Servitudes. 

With  the  same  view  the  authority  of  decisions  in  the  American 
Courts  has  been  called  in  aid  upon  the  subject  of  water-courses — 
questions  which  the  value  of  water  as  a  moving  power,  and  the 
frequent  absence  of  ancient  appropriation,  have  often  given  rise  to 
in  the  United  States.  In  those  judgments  the  law  is  considered 
with  much  care  and  research,  and  the  rights  of  the  parties  settled 
with  precision.  The  result  of  the  authorities  is  stated  by  Chan- 
cellor Kent,  in  his  well-known  Commentaries,  with  his  usual 
ability. 

Upon  many  points,  particularly  upon  the  construction  of  the 
Prescription  Act,  the  observations  contained  in  the  following  pages 
are,  in  some  degree,  unsupported  by  direct  authority.  It  has, 
however,  been  thought  better  to  endeavour  to  open  the  law  upon 
the  doubts  which  presented  themselves  than  to  pass  them  over  in 
silence. 

Temple, 
July,  1839. 
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ADDENDA. 


Page  127,  note  {t),—Add  to  the  reference  to  Cabl/f  v.  Bryant,  [1908]  1  Ch.  259. 
Pages  204,  215,  219,  223,  22%,—Add  to  the  reference  to  Morgan  v.  Fear,  [1907] 

A.  C.  425. 
Pages  382,  384,  385,  AdZ.— Manchester  Corporation  v.  New  Moss  Colliery,  Ltd,  was 

affirmed  on  appeal  to  H.  of  L.,  (1908)  W.  N.  61. 
Page  515.— /n  re  Brotherton's  Estate  is  reported,  on  appeal,  (1908)  W.  N.  66. 


CORRIGENDUM. 


Page  29,  line  7.— -For  "lot"  read  **6ell." 
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TREATISE 


ON  THE 


LAW  OF  EASEMENTS. 


PART  I. 

OF  EASEMENTS   GENERALLY. 


CHAPTER  I. 

OF  THE   NATURE   OF   AN   EASEMENT. 

In  addition  to  the  ordinary  rights  of  property,  which  are  deter-  Seiritndes 
mined  by  the  boundaries  of  a  man's  own  soil,  the  law  recognizes  »«^«»U7- 
the  existence  of  certain  rights  accessorial  to  those  general  rights, 
to  be  exercised  over  the  property  of  his  neighbour,  and  therefore 
imposing  a  burthen  upon  him. 

That  branch  of  these  accessorial  rights  which  confers  merely  Easements 
a  convenience  to  be  exercised  over  the  neighboiuing  land,  with-  ^^^^^^J^ 
out  any  participation  in  the  profit  of  it,  is  called,  by  the  law  of  h  prendre. 
England,  Easements,  as  rights  of  way,  and  [acquired]  rights  to 
the  passage  of  light  and  air  and  water  (a).     Those  accessorial 
rights,  which  are  accompanied  with  a  participation  in  the  profits 
ol  the  neighbouring  soil,  are  called  Profits  i  prendre,  as  rights  of 
pasture,  or  of  digging  sand  (b). 

(a)  [See  the  definition  below,  p.  S.]  affirming  11  Ex.  316  ;  FttzgerM  y.  Fif 

{b)  [Or  of  shooting  or  fishing.    JSwart      bank,  [1897]  2  Ch.  96.] 
T.   Oraham  (1869),   7   H.    L.  0.  331, 

G.  1 
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EASEMENTS  GENERALLY. 


Dominant  and 
sexrient  tene- 
ments. 


Easements 
distingaished 
from  obliga- 
tions and 
licences. 


Both  these  classes  are  comprehended  under  the  Servitades  of 
the  civil  law.  In  treating  of  prsedial  Servitudes,  no  distinction  is 
made  between  rights  of  this  nature,  whether  accompanied  or  un- 
accompanied by  a  participation  in  the  profits  of  the  land  (c). 

The  tenement  to  which  the  right  is  attached  is  called  the 
dominant,  that  on  which  the  burthen  is  imposed  the  servient 
tenement.  The  term  servitude  is  used  to  express  both  the  right 
and  the  obligation;  the  term  easement  generallj  expresses  the 
right  only. 

An  easement  differs  from  an  obligation,  inasmuch  as  it  gives  a 
right  over  the  land  of  another,  while  an  obligation  gives  a  right 
only  against  the  owner  (cf). 

[An  easement  differs  from  a  licence  in  a  similar  way.  Both  the 
benefit  and  the  burden  of  an  easement  are  annexed  to  land  {e) ; 
and  where,  in  respect  of  the  burden,  some  advantage  is  reserved  to 
the  servient  tenement,  such  as  a  rent  payable  by  the  owners  of  the 
dominant  tenement,  such  advantage  runs  with  the  ownership  in  fee 
of  the  servient  tenement,  and  may  be  enforced  by  the  successors  in 
title  of  the  original  grantor  of  the  easement  (/).  A  licence,  on  the 
other  hand,  unless  coupled  with  a  grant,  is  personal  to  both 
grantor  and  grantee  (^),  and  neither  binding  on  the  assignee  of 


{e)  Inter  rosticomm  preediomm  ser- 
▼itates  qnidam  compatari  rect^  patant 
aquee  haustom,  peooris  ad  aquam  adpnl- 
smn,  jus  pasoendi,  calois  coquendae, 
arenas  fodiendeo. — Inst.  2,  3,  §  2  ;  [cf. 
Dig.  8,  3,  }  1]. 

(d)  Merlin,  B^pertoire  do  Jorispru- 
denoe,  tit.  S^vitnde,  p.  45. 

(e)  Xorth  Britith  Railway  v.  Park 
Yard  Co,,  Ltd,,  [1898]  A.  C.  643  ; 
Hattingi  (Lord)  v.  North  Eastern  Rail, 
Co,,  [1898]  2  Ch.  674;  [1899]  1  Ch. 
656  ;  a£Srmed  sub  nom.  N.  li.  Rail, 
Co,  V.  Hastingt  {Lord),  [1900]  A.  C. 
260. 

(/)  Hastings  {Lord)  v.  JV\  E,  Rail. 
Co.,  ubi  sup. 

{g)  Hence,  a  mere  licensee  cannot 
maintain  in  his  own  name  an  action  for 
infringement  against  a  stranger.  Hill  y. 
Tupper  (1863),  2  H.  &  0.  121  ;  Utock- 
port  Waterworks  Co.  v.  Fotter  (1864),  3 
H.  &  0.  300 ;  Kensit  v.  Great  Eastern 
Railway  (1884),  L.  R.  27  Ch.  Div.  122 ; 
Heap  V.  Hartley  (1889),  L.  R.  42  Ch.  Div. 
461.  But  the  grantee  of  an  exclusive 
right  of  fishing  or  shooting  has  a  right 


to  carry  away  the  fish  or  game  caught 
or  shot,  and  can  therefore  sue  a 
stranger.  Fitzgerald  v.  Firbank,  [1897]  2 
Ch.  96  ;  Radcliffe  y,  Hayes,  J1907]  1 
Ir.  R.  101.  See  1  Smith.  L.  C".  ed.  11, 
p.  345.  As  has  been  already  stated, 
the  subject  of  such  a  grant  is  a  profit  k 

I)rendro,  and  confers  an  interest  in  the 
and.  Hence,  too,  a  licence  is  not 
within  the  Statute  of  Frauds,  s.  4, 
f»o  as  to  require  a  written  instrument 
for  its  creation.  Jones  y,^  Flint  (1839), 
10  A.  &  E.  763  ;  50  R.  R.  627  ;  TFright 
y.  Stavtrt  (1860),  2  E.  &  E.  721.  Nor 
is  the  licensee  rateable  to  the  relief  of 
the  poor  as  an  occupier  of  land .  Watkins 
V.  Overseers  of  Milton  (1868),  L,  R.  3  Q.  B. 
350 ;  Reg.  v.  St.  Pancras  Atsessmettt  Com- 
mittee  (1877),  L.  R.  2  Q.  B.  D.  581 ; 
cf.  Cory  T.  Rristow  (1877),  L.  R.  2 
App.  Ca9.  262  ;  Smith  v.  Lambeth  Assess- 
ment Commimsioners  (1882),  L.  R.  10 
Q.  B.  Div.  ^27 ;  Taylor  v.  Overseers  of 
Pendleton  (1887),  L.  R.  19  Q.  B.  D.  288. 
Cf.  on  the  subject  of  the  note,  Pym  v. 
Harrison  (1876),  33  L.  T.  796.  As  to 
revoking  a  licence,  see  below,  p.  31. 
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NATURE  OF  AN  EASEMENT.  o 

[the  Koeiisor(A)  nor  generally  assignable  by  the  licensee  (/). 
"A  dispensation  or  licence  properly  passes  no  interest,  nor 
alters  or  transfers  property  in  any  thing,  but  only  makes  an  action 
lawful  which  without  it  had  been  unlawful.  As  a  licence  to  go 
beyond  the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house, 
are  only  actions  which,  without  licence,  had  been  unlawful.  But 
a  licence  to  hnnt  in  a  man's  park  and  carry  away  the  deer  killed 
to  his  own  use,  to  out  down  a  tree  in  a  man's  ground  and  to  carry 
it  away  the  next  day  after  to  his  own  use,  are  licences  as  to  the 
acts  of  hunting  and  cutting  down  the  tree ;  but  as  to  the  carry- 
ing away  of  the  deer  killed  and  tree  cut  down,  they  are 
grants"  (A).] 

There  are  many  rights  which  in  their  mode  of  enjoyment  par-  Easements 
take  of  the  character  of  easements;  such  as  a  custom  for  the  fronTc^-^ 
inhabitants  of  a  viQ  to  dance  upon  a  particular  close  [at  all  times  tomary  rights 
of  the  year  (/) ;  a  custom  for  the  inhabitants  of  a  parish  to  play  of  easements. 
at  all  kinds  of  lawful  games  in  a  close  at  all  seasonable  times  of 
the  year  (m) ;  a  custom  for  the  freemen  and  citizens  of  a  town,  on 
a  particular  day  in  the  year,  to  enter  upon  a  close  and  have  horse 
races  thereon  {n)  ;  a  custom  that  every  inhabitant  of  a  town  shall 
have  a  way  over  such  and  such  land  either  to  the  church  or  to 
market  (o) ;  a  right  to  use  a  strip  of  land  as  a  promenade  {p) ;] 
a  custom  for  liege  subjects  exeroismg  the  trade  of  a  victualler  to 


(h)   JFalUsY,  Harrison  (1838),  4  M.  &  growing  crops,  ParAr«- v. /Sto«t/a«rf(  1809), 

W.  638  ;  61  R,  B.  716  (licence  to  make  11  East,  362  ;  10  R.  R.  521 ;  Crosby  v. 

and  use  wayleave  held  not  binding  on  JFadstcorth  (1806),  6  East,  602  ;  8  R.  R. 

assignee  of  licensor) ;  Jiofey  v.  Hender-  666 ;  Evan$  y.  Roberts  (1826),  6  B.  &  C. 

aon  (1851),  17  Q.  B.  674 ;  85  R.  R.  671  829 ;  29  B.  R.  421 ;  Canngion  v.  Roots 

(licence  bj  landlord  to  tenant  to  remove  (1837),  2  M.   &  W.  248;  Sainsbun/  v. 

lixtnres  alter  expiration  of  tenant*s  term,  Matthewn  (1838),  4  M.  &  W.  343  ;  Jones 

held  not  binding  on  a  subsequent  lessee  v.  Flinty  ubi  sup. 

witboutnotioe);  CoAfiw«»v.i5b»<tfr(1866),  (I)  Abbot    v.    Weekly  (1677),    1   Lev. 

1  H.  &  N.  37  (licence  to  enter  a  theatre  176 ;    cf .    Eall  v.    Xottingham    (1875), 

held  to  be  determined  by  an  assignment  L.  R.  1  Ex.  D.  1. 

of    the  theatre)  ;    Richards    v.    Harper  (m)  Fitch  v.  Rawling  (1795),  2  H.  Bl. 

(1866),  L.  R.  1  Exch.   199  (Ucence  to  393 ;    3  R.  R.  425.     As  to  what  are 

letdown  surface).     Cf,  Femsel  ^  Wilson  seasonable   times,   see  Bell  v.    Wardell 

V.  Tucker,  [1907]   2  Ch.  191.     See,  as  (1740),  Willes,  202.     A  customary  right 

to    a    licence    coupled   with    a    grant,  claimed  for  the  inhabitants  of  several 

Brooke,  Abr.  art.  Ti^ass,  pi.  400  ;  7  adjoining  parishes  was  held  bad  in  Ed- 

Bac.  Abr.  p.  676,  art.  ^trespass,  F.  1.  wards  v.  Jenkim,  [1896]  1  Ch.  308. 

(•)  See    Muskete   v.    Hill     (1839),    5  («)  Mounsey  v.  Ismay  (1865),   1  H.  & 

Bing.  N.  C.  694  ;  50  R.  R.  832  ;  Mit-  C.  729  ;  3  H.  &  C.  486. 

calfe    V.    JFestaway    (1864),    34    L.    J.  (o)  Gateicard's   Case   (1607),   6   Coke, 

C.  P.  43.  Rep.     59  ;    Brocklebank   v.    Thompson^ 

(k)  Thomas  v.  SorreU  (1679),  Vaugh.  [1903]  2  Oh.  344. 

351 ;  quoted  by  Tindal,  0.  J.,  in  Muskett  {p)  Abereromby  v.  Fermoy,  [1900]  1  Ir. 

Y.   ffill,  ubi  sup.    Cf.   as  to  sales  of  R.  302. 

1(2) 
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erect  booths  on  the  waste  of  a  manor  at  the  time  of  fairs  (q) ;  a 
custom  for  the  inhabitants  of  a  township  to  go  to  a  close  and 
take  water  from  a  spring  (r)  [a  custom  to  moor  vessels  in  a 
navigable  tidal  estuary  of  the  river  Thames  («)  ;  a  custom  to 
deposit  oysters  dredged  from  an  oyster  fishery  upon  the  foreshore 
in  another  part  of  the  fishery  (t) ;  a  custom  for  all  the  inhabitants 
of  a  parish,  being  fishermen,  to  dry  their  nets  on  a  particular  close 
adjoining  the  sea  and  the  property  of  a  private  owner  (ti) ;  a 
custom  for  the  burgesses  and  inhabitants  of  a  burgh  (in  Scotland) 
to  use  a  strip  of  ground  for  the  purposes  of  recreation  and  amuse- 
ment and  the  bleaching  and  drying  of  clothes  (x),']  As,  however, 
the  existence  and  validity  of  these  rights  [generally]  depend  upon 
some  local  custom  excluding  the  operation  of  the  general  rules  of 
law  (consuetude  tollit  communem  legem)  (t/),  and  they  are  some*" 
times  entirely  independent  of  any  express  or  implied  agreement 
between  the  parties,  they  generally  stand  upon  a  different 
footing,  and  are  not  in  all  respects  governed  by  the  same 
principles  as  those  which  determine  the  boundaries  of  private 
easements. 

When  claims  of  this  kind  are  unreasonable  in  their  character, 
they  are  disallowed,  even  in  cases  where  they  might  possibly  have 
formed  the  subject  of  a  valid  grant  (s).     But  no  question  of  a 


{q)  Tyton  v.  Smith  (1837),  6  A.  &  E. 
745 ;  9  A.  &  E.  406.  [Cf.  Chaplin  v. 
Betsxcorth  (1690).  3  Lev.  190.] 

(r)  Race  v.  Ward  (1865),  4  E.  &  B. 
702;  24  L.  J.  Q.  B.  153.  [See  aUo  7 
Yin.  Abr.,  Customs,  p.  178 ;  and  Harrop 
V.  Hirst  (1868),  L.  R.  4  Exch.  43.  A 
parish  council  cannot  in  their  own  name, 
without  the  Attorney-General,  main- 
tain an  action  to  enforce  a  right  of 
the  inhabitants  of  the  parish  to  the  use 
of  a  sprinfr.  Stoke  Faritih  Council  v. 
Price,  [1899]  2  Ch.  277.  There  cannot 
be  a  customary  right  for  the  public  to 
take  water  from  a  well.  Dungarvan 
Ouardiant  v.  Mansfeld,  [1897]  1  Ir.  R. 
420.] 

(*)  Att.-Gcn.  V.  JFrighty  [1897]  2 
Q.  B.  318. 

(t)  Corporation  of  Truro  v.  Hour,  [1901] 
2  K.  B.  870. 

(m)  Mercery.  Denne,  [1904]  2  Ch.  634  ; 
[1906]  2  Ch.  538. 

(:r)  Montgomerie  ^  Co,y  Ltd.  T.  Wal' 
lace-James,  [1904]  A.  0.  73. 

{if)  Le  Castde  Tanhtry,  Davys,  31  (b). 


32  (a) :  Co.  Litt.  33  b,  113  b;  1  Rolle, 
Abr.  Custom,  C.  558.  Vide  per  Curiam 
in  Tyson  v.  Smith  (1838),  9  A.  &  E.  at 
p.  421  ;  48  R.  R.  639.  \^Earl  of  Coventry 
V.  Wilies  (1803),  9  L.  T.  N*  8.  384 ;  and 
Bourke  v.  Davis  (1889),  L.  R.  44  Ch.  D. 
110.] 

(z)  **  Every  prescription  ought  to 
have  by  common  intendment  a  lawful 
beginning,  but  otherwise  it  is  of  a  cus- 
tom :  for  that  ought  to  be  reasonable 
and  ex  cert&  caun^  rationabili  (as  Lit- 
tleton saith)  usituta,  but  need  not  be 
intended  to  have  a  lawful  begrinning  ;  as 
custom  to  have  land  devisable,  or  of  the 
nature  of  gavelkind  or  borough-English 
&c.  These  and  the  like  customs  are 
reasonable,  but  by  common  intendment 
they  cannot  have  a  lawful  beginning  by 
no  grant  or  act  or  agreement  but  only  by 
parliament."  Gateuard's  Case  (1607), 
6  Rep.  69.  The  context  shows  that  the 
statement  applies  to  the  minor  local 
customs  as  well  as  to  those  given  as  in- 
stances. Cf.  the  judgement  of  the  Lord 
Chancellor  in  Dyce  v.  Lady  James  Hay, 
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similar  kind  can  arise  in  the  case  of  a  private  easement,  involving 
only  the  rights  of  the  owner  of  the  dominant  tenement  on  the  one 
hand  and  the  servient  on  the  other ;  for  in  such  a  case  if  the 
eircnmstances  are  such  that  the  right  claimed  could  have  been  the 
subject-matter  of  a  valid  grant  as  an  easement,  its  existence  may 
be  established  by  proof  of  user,  and  no  valid  objection  can  be 
taken  on  the  ground  of  the  extent  to  which  it  may  interfere  with 
the  enjoyment  of  the  servient  tenement. 

[The  reader  will  observe  hereafter  that  this  work  treats  also  of 
certain  rights  which  exist  as  ordinary  incidents  of  property,  such  as 
the  right  of  support  for  the  soil  in  its  natural  state,  and  the  right 
of  a  riparian  owner  to  the  flow  of  a  stream  in  its  natural  course. 
The  nmilarity  of  such  "  nataral "  rights  to  those  mentioned  above, 
which  have  their  origin  in  express  or  implied  grants,  is  pointed 
out  and  their  nature  explained  in  the  judgment  of  the  Court 
of  Exchequer  Chamber  in  Bonoini  v.  Backhouse  (a) ;  and  it 
has  been  determined  that  such  rights  exist  at  common  law, 
•wholly  independent  of  any  conveyance  by  one  owner  to 
another  (t). 

The  classification  of  some  of  the  incidents  of  the  complete  enjoy- 
ment of  land  as  natural  rights  on  the  one  hand,  and  easements 


from 

cofitomaiy 

rights. 


Easements 
distiiig^ished 
from  common 
law  rights  in 
the  naturo  of 
easements. 


1  Maoqueen,  Sc.  App.  305,  and  the 
judgment  of  the  Exoheqner  Chamber 
in  Tv»on  v.  Stnith,  ubi  8up. ;  [Millichamp 
V.  JohtuoH  (1746),  Willes,  205,  n.  ; 
Mlewiit  V.  Ttegonning  (1835),  3  A.  &  E. 
554  ;  42  K.  R.  463  ;  JPreface,  tI  ; 
Moumey  v.  Ismay  (1853),  1  H.  &  C. 
729  ;  3  H.  &  C.  486 ;  BlackettT,  Bradley 
(1862),  1  B.  &  S.  940 ;  31  L.  J.  Q.  B. 
66;  Soicerby  v.   Coleman  (1867),  L.  R. 

2  Exoh.  96 ;  Warrick  v.  Queen's  College 
(1870),  L.  R.  10  Eq.  105  ;  Hall  v.  Not- 
tingham  (1875),  L.  R.  1  Ex.  D.  1; 
Mercer  v.  Detme,  [1904]  2  Ch.  634; 
[1906]  2  Ch.  638. 

In  Marquis  of  Salisbury  v.  Gladstofte 
(1861),  9  H.  L.  C.  692  (a  case  of  copy- 
bold  custom),  Lord  Cranworth  said : 
**  In  truth  I  believe  that,  when  it  is 
said  that  a  custom  is  Toid  because  it 
is  unreasonable,  nothmg  more  is  meant 
than  that  the  unreasonable  character  of 
the  aUeged  cnstom  conclusively  proves 
that  the  usage,  even  though  it  may  have 
existed  immemorially,  must  have  re- 
sulted from  accident  or  indulgence,  and 
not  from  any  right  conferred  in  ancient 


times  on  the  party  setting  up  the  cus- 
tom.*' But  it  seems  possible  to  keep  the 
fiction  of  a  right  conferred  out  of  the 
question,  and  to  recognize  the  existence 
of  local  laws  subject  to  a  common  law 
rule  as  to  reasonableness.  If  Lord  Cran- 
worth's  interpretation  of  the  rule  wcro 
the  right  one,  the  rule  should  also  apply 
to  private  easements.  See  per  Jessel, 
M.R.,  in  HammertonY.  Honey  (1876), 
24  W.  R.  603. 

The  rule  was  considered  in  Goodman 
V.  Mayor  of  Saltash  (1882),  L.  R.  1  A.yp, 
Cas.  033,  where  the  appellant* s  claim 
was  affirmed,  not  as  a  servitude,  but  as 
a  trust  or  condition  qualifying  the  title 
of  the  respondents.  And  cf.  Alt.' Gen. 
V.  Antrobus,  [1905]  2  Ch.  188. 

(a)  (1859),  E.  B.  &E.  p.  654;  affirmed 
on  error,  9  H.  L.  C.  603. 

(A)  See  below,  Part  11.  Chap.  II. 
Sects.  1  and  4,  and  the  observations  of 
Wood,  V.-C,  in  North  L'aitem  Hail.  Co. 
V.  Elliot  (1860),  1  J.  &  H.  145 ;  sub- 
stantially affirmed,  10  H.  L.  C.  333. 
Cf.  Kenstt  V.  Great  Eastern  Bail.  Co, 
(1884),  L.  R.  27  Ch.  Biv.  122,  at  p.  133  ; 


Digitized  by  VjOOQIC 


& 


EASEMENTS  GENERALLY. 


Easements 
distingfuisbed 

from 

oommon  law 

rights. 


EasemeDt 
is  valuable 
proper^ ; 
and  a  defect 
in  title. 


[on  the  other,  has  been  made  by  the  law  somewhat  arbitrarily. 
Thus,  the  right  of  riparian  owners  to  the  flow  of  a  natural  stream 
is  a  natural  right  of  property  (c) ;  no  easement  need  be  acquired 
for  the  full  enjoyment  of  this  right ;  it  exists  by  virtue  of  the 
ownership  of  the  land,  in  the  same  way  as  does  the  right  to  graze 
cattle,  or  to  make  any  other  legal  use  of  a  man's  own  tenement. 
In  the  same  way  the  right  to  the  support  of  land  unencumbered  by 
buildings  exists  as  a  natural  right  of  property  inherent  in  the 
land  (rf).  The  right  to  light,  however,  which  might  appear  to  be 
logically  indistinguishable  from  the  above,  as  a  right  derived 
direct  from  Nature  without  the  intervention  of  any  human  effort, 
stands,  in  the  eye  of  the  law,  upon  a  totally  different  footing  (e). 
No  natural  right  exists  to  a  single  ray  of  light,  except  in  so  far 
as,  the  ownership  of  land  being  deemed  to  extend  even  to  the 
heavens,  it  is  not  possible  for  a  man's  land  to  be  actually  roofed  in 
against  his  will.  The  maxim  *'  Cujus  est  solum  ejus  est  usque  ad 
ccelum  "  can  hardly  be  advanced  as  the  reason  for  the  distinction 
which  exists,  for  example,  between  the  right  of  the  owner  of  land 
to  receive  light  and  his  right  to  receive  lateral  support ;  for  the 
maxim  continues  ^^  et  ad  inferos."  In  some  of  the  American 
States  this  maxim  is,  with  greater  consistency,  adopted  in  its 
entirety;  the  right  to  support  stands  upon  the  same  footing 
in  this  respect  as  the  right  to  light,  there  being  no  natural  right  to 
either ;  indeed,  so  jealously  is  the  maxim  applied,  that  rights  to 
support  or  light,  which  would  infringe  upon  it,  may  not  even  be 
acquired  by  prescription  (/). 

In  the  eye  of  the  law  an  easement  is  valuable  property ;  and 
consequently  where  land  was  agreed  to  be  sold  with  a  super-added 
easement,  and  a  title  could  not  be  made  to  the  easement  except 
under  a  lease  for  ninety-nine  years,  it  was  held  that  the  vendor 
could  not  make  a  title  to  the  property  agreed  to  be  sold(^). 
But  a  contract  for  the  sale  of  a  house,  with  windows  over- 
looking property  of  a  third  person,  implies  no  warranty  that  those 
windows  are  entitled  to  an  easement  of  light  over  such  adjoining 


and  jinffM  y.  Dalton  (1S78),  L.  R.  4 
Q.  B.  Div.  at  p.  191,  per  Brett,  L.  J., 
and  6  A.  G.  at  p.  752,  per  Field,  J. 

(e)  Post,  Part  III.  Chap.  I. 

{d)  Poet,  Part  III.  Chap.  IV. 

{e)  Ibid.  Chap.  II. 


(/)  See  post.  Part  III.  Chap.  IV. 
aeot.  (2)  at  end. 

(ff)  Wright  y.  Howard  (1823),  1  Sim. 
&  St.  190  ;  24  B.  B.  169.  Cf.  Femul  and 
WiUon  V.  TWAw,  [1907]  2  Ch.  191. 
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[property,  nor  even  that  the  period  of   prescription   is  running  ,.^'®™?lj*, 

in    favour   of   the    property  sold  (h).    Similarly    the    existence  from 

of  an  easement  over  property  is  a  defect  in  the  title  to  that  «»Mn^^^ 

property  (t).]  "^ 


(A)  Grmthalgh  v.  BrMley,  [1901]  2  t.  SeweU,  [1891]  3  Ch.  406 ;  In  re  Fuekett 

Gh.  324.  and  SmUh't  Contract,  [1902]  2  Ch.  25S ; 

ShaekUton  r.  Sutelife  (1847),  1  De  Ikmer  v.  Jfoon,  [1902]  2  Oh.  325. 
t  Sm.  609  ;  75  R.  R.  216  ;  AtMumer 
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CHAPTER  n. 


OF  THE  ESSENTIAL  QUALITIES  OF  AN   EASEMENT. 


Definition. 


Essential 
qualities. 


An  easement  may  be  defined  to  be  a  privilege  without  profit, 
which  the  owner  of  one  neighbouring  tenement  hath  of  another, 
existing  in  respect  of  their  several  tenements,  by  which  the 
servient  owner  is  obliged  "  to  suffer  or  not  to  do  "  something  on 
his  own  land,  for  the  advantage  of  the  dominant  owner  (a). 

The  essential  qualities  of  easements,  properly  so  called,  may  be 
thus  distinguished : — 

1st.  Easements  are  incorporeal. 

2nd.  They  are  imposed  upon  corporeal  property. 

3rd.  They  confer  no  right  to  a  participation  in  the  profits 
arising  from  it  (6). 

4th.  They  must  be  imposed  for  the  benefit  of  corporeal  [or 
incorporeal  hereditaments,  and  are  usually  imposed  for  the  benefit 
of  corporeal]  property. 

6th.  There  must  be  two  distinct  tenements — the  dominant,  to 
which  the  right  belongs;  and  the  servient,  upon  which  the 
obligation  is  imposed  (c) . 

6th.  By  the  civil  law,  it  was  also  required  that  the  cause  must 
be  perpetual. 


Easements 
are  in- 
corporeal. 


Sect.  1. — basements  are  Incorporeal, 

.  ^'  A  right  of  way,  or  right  of  passage  for  water,  where  it  does 
'not  create  an  interest  in  the  land,  is  an  incorporeal  right,  and 
stands  upon  the  same  footing  with  other  incorporeal  rights  "  (d). 


(a)  Termes  de  la  Ley,  tit.  Easements.  c.  6,  6  3,  art.  1165.1 
(5)  [<*  Rights   of   acoommodation    as  (<;)  [Adopted  by  the  Court  in  ^oMft^y 

distinguished   from    those   which     are  v.  Ismay  {\S66)t  a  H.  &  C.  486.] 
directly   profitable."  —  Burton,  Comp.  (rf)  Per  Curiam  in  HewHnt  v.  Ship' 


Digitized  by  VjOOQIC 


.  ESSENTIAL  QUALITIES. 

Oongidered  with  regard  to  the  servient  tenement,  an  easement 
is  but  a  charge  or  obligation,  curtailing  the  ordinary  rights  of 
property  (e) ;  with  regard  to  the  dominant  tenement,  it  is  a  right 
accessorial  to  these  ordinary  rights — constituting,  in  both  cases, 
a  new  quality  impressed  upon  the  respective  heritages  (/). 


Sect.  2. — basements  are  imposed  upon  Corporeal  Property ^  and 
not  vpon  the  Person  of  the  Owner  of  it. 

The  right  oonfen*ed  by  an  easement  attaches  upon  the  soil  of  Obligation  of 
-the  servient  tenement ;  the  utmost  extent  of  the  obligation  im-  JJJ^^^^on 
posed  upon  the  owner  being  not  to  alter  the  state  of  it  so  as  to  propertj. 
interfere  with  the  enjoyment  of  the  easement  by  the  dominant  {g). 

The  obligation  upon  him  is  in  fact  negative — to  suffer  or  not 
to  do — ceasing  altogether  upon  his  ceasing  to  be  the  owner  of 
the  servient  heritage  (A) ;  and  passing  with  the  servient  heritage, 
upon  its  transfer,  to  each  successive  proprietor  (/). 


pam  (1826),  5  B.  &  C.  221 ;  S.  C.  7  D. 
&  R.  783  ;  31 R.  R.  757. 

Servitates     prsedionim     nistioorum, 
etiam  si   corporibus  aooedant,  inoorpo- 
'  ralee  tamen  sunt. — Dig.   8,    1,   14,   de 
serv. 

[Eapements,  though  incorporeal,  are 
hereditamtots ;  and  as,  by  the  Inter- 
pretation Act,  1889,  8.  3,  the  word 
•<  land  "in  any  Act  paKSed  since  1850 
includes  all  hereditaments,  an  easement 
is  "  Ismd  "  within  the  meaning  of  the 
Vendor  and  Purchaser  Act,  1874.  Jones 
V.  WatU  (1890).  L.  R.  43  Ch.  Div.  574  ; 
and  see  below,  Part  V.  Chap.  I. 
.  It  has  been  held  that  a  grant  of  a 
new  easement  is  not  a  *' conveyance 
of  property"  within  the  meaning  of 
Schedule  I.  Part  I.  of  the  General 
Order  under  the  Solicitors'  Remuneration 
Act,  1881.  In  re  Sanders'*  Settlement y 
[1896]  1  Ch.  480. 

As  to  rateability,  see  G.  W.  R.  v. 
Badffvorih  (1867),  L.  R.  2  Q.  B.  251 ; 
Hohftvell  Union  ▼.  Halkyn  Drainage  Co.^ 
[1895]  A.  C.  117.  As  to  liability  for 
land  tax,  see  Metropolitan  Bail,  Uo,  y. 
Ibtcler,  [1893]  A.  C.  416.] 

(e)  Pertinent  enim  ad  libera  tene- 
menta  jura  siout  et  corpora,  jura  sire 
serritotee,  dirersis  respectibus :  jura 
aotem  nve  Ubertates  dici  poterunt 
radone  tenementorum  quibus  debentnr. 
— Bracton,  Ub.  4,  fol.  220  b. 

(/)  Quid  aliud  sunt  jura  prsediorum 
quam  prsedia  qualiter  se  habentia  ?  Ut 
bonitas,  salubntas,  amplitude. — Dig.  50, 


IG,  86,  de  V.  s. 

07)  Taj/lor  v.  Whitehead  (1781),  2 
Doug.  745 ;  and  see  Pomfret  v,  Jtieroft 
(1669),  1  Saund.  321  :  JBullard  v.  Har- 
rison (1815),  4  M.  &  S.  387 ;  16  R.  R. 
493.  Vide  post,  Incidents  of  Ease- 
ments. 

In  omnibus  servitutibus  refectio  ad 
eum  pertinct  qui  sibi  servitutem  assent, 
non  ad  eum  cujus  res  servit. — Dig.  8,  5, 
6,  §  2,  si  serv.  vind. 

(h)  Aio  esse  jus,  quo  dominus  aliquid 
pati  in  suo,  aut  in  suo  non  facere, 
fogitur,  ex  naturd.  omnium  serritutum. 
Pati  in  suo,  puta  re  sua  utentem,  fru- 
entem,  per  fundum  suum  euntem, 
agentem,  aquamve  duoentem,  tignum  in 
ffides  suas  immittentem.  Non  facere, 
veluti  altiCis  non  aedificare,  in  suo  non 
ponere  quod  luminibusasdium  nostrarum 
aut  prospectui  officiat,  &c.  Pland  enim 
i^a  servitus  constitui  non  potest,  ut  qnis 
alit^uid  cogatnr  facere  In  suo  ;  puta  viri- 
dana  aut  arbores  prospects  nostri  caufta 
tollere,  aut  in  suo  pingere,  quo  anueni- 
orem  nobis  prospectum  prsratet,  oblig^tio 
hesc  erit,  non  serWtus  constituta  ;  et 
ideo,  preedio  alienato,  non  sequetur  actio 
novum  possessorem,  ut  fit  ubi  servitus 
constituta  est ;  sed  in  eum,  qui  id  facere 
promisit,  heeredemque  ejus,  actio  in 
personam  dabitur  in  id  scilicet,  quod 
interest,  si  non  fiat  quod  promissnm  est, 
ut  accidit  in  omni  obligatione  faciend&. 
— Vinnius,  ad  Inst.  lib.  2,  tit.  3 ;  Dig. 
8,  1,  15,  §  1,  de  serv. 

(i)  Non  ignorabis,  si  priores  po^sea- 
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Obligation  of 
easement 
attaches  on 
property. 


So  completely  is  this  the  ease  that,  if  anj  disturbanoe  of  an 
easement  has  taken  place  previous  to  a  transfer  of  the  servient 
heritage,  although  such  tortious  act  would  give  a  right  of  action 
against  the  former  owner,  his  successor  is  also  liable  if  he  allows 
it  to  continue  {k). 


Easements 
confer  no 
right  to 
profits. 


Sect.  3. — Emenmiis  cm/ei*  no  right  to  a  Participation  in  the 
Profits  of  the  Sei^vient  Tenement, 

Easements  are  specifically  distinguished  from  other  incorporeal 
hereditaments  by  the  absence  of  all  right  to  participate  in  the 
profits  of  the  soil  charged  with  them. 

The  right  to  receive  air,  light,  or  water,  passing  across  a 
neighbour's  land,  may  be  claimed  as  an  easement,  because  the 
property  in  them  remains  common  (/);  but  the  right  to  take 
'^  something  out  of  the  soil "  is  a  profit  &  prendre,  and  not  an 
easement  (m). 

The  servitude  of  the  civil  law  had  a  much  wider  signification  : 
comprehending,  in  addition  to  the  easements  proper  of  the 
English  law,  many  rights  which  in  it  fall  under  the  division  of 
profits  d  prendre  («) . 


Easements 
accessory  to 
property. 


Sect.  4. — EaHementu  mud  be  imposed  for  the  beneficial  Enjoy^ 
ment  of  Heal  Property, 

An  easement,  as  such,  can  only  be  claimed  as  accessory  to  a 
tenement.  This  position  waa  recognized  as  law  by  the  judges  in 
a  very  early  case(o).    "Suppose,"  said  Shars,  J.,  "I  grant  to 


sores,  oqnam  duci  per  preedia  prohibere 
jure  non  potneiint,  onm  eodem  onere 
perferendsB  servitutis,  transire  ad  emp- 
toree  eadem  pnedia  posse.—Cod.  3,  34, 
3,  de  serv.  et  aq. 

(*)  Penruddock's  Case  (1698),  5  Rep. 
100 ;  and  post,  Kemedies  for  Disturb- 
ance. 

(l)  [Blaokstone  (Christian's),  toL  ii. 
p.  18 ;  and  the  judgnient  inSaesY.  Ward 
(1866),  4  E.  &  B.  702,  in  which  case  it 
was  held  that  the  right  to  go  upon  u 
neighbour's  land  and  take  water  out  of 


a  spring  there  is  an  easement,  and  not  a 
profit  k  prendre.] 

(m)  Manning  y.  Watdale  (1836),  6  A. 
&  K.  768,  at  p.  764 ;  8.  C.l  Nev.  &  P. 
172  ;  44  R.  R.  576 ;  JBhtceU  y.  Tre- 
gonning  (1836),  3  A.  &  E.  564,  at  p.  676  ; 
S.  0.  5  Nev.  &  Man.  308 ;  42  R.  R. 
463 ;  Preface,  vi ;  Bailey  y.  Appleyard 
(1838),  8  A.  &  E.  161 ;  S.  C.  3  Nev.  & 
Per.  267 ;  47  R.  R.  637 ;  [see  Eace  v. 
Ward^  ubi  sup. ;  OmttabU  y.  Nieholtot* 
(1863),  14  C.  B.  N.  8.  230]. 

(»)  Ante,  p.  2,  note  (e). 

(o)  21  Edw.  3,  2,  pi.  6. 
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you  a  way  over  my  land  to  a  certain  mill,  and  you  are  not  seised  Eaeement 
of  this  mill  at  the  time,  but  you  purchase  it  afterwards :  notwith-  property, 
standing  I  disturb  you  in  this  way  afterwards,  you  shall  not  have 
assize,  though  you  may  have  a  writ  of  covenant."  To  which  it 
was  replied,  ^'  In  your  case  it  is  no  marvel  to  me,  although  no 
assize  lies,  inasmuch  as  he  had  not  the  frank  tenement  to  which 
he  claimed  to  have  (dut  avoir)  the  way,  at  the  time  the  way  was 
granted  to  him,  and  therefore  he  could  not  have  had  assize  if  he 
had  been  disturbed  at  the  time  when  the  grant  was  made ;  and  as 
he  could  not  then  have  assize,  the  purchase  of  the  frank  tene- 
ment afterwards  would  not  enable  him  to  maintain  this  action"  (p). 

"NuUus  hujusmodi  servitutes,"  says  Bracton,  "constituere 
potest,  nisi  ille,  qui  fundum  habet  et  tenementum ;  quia  prae- 
diorum,  aliud  liberum,  aliud  servituti  suppositum  (q), 

"  Et  ita  pertinent  servitutes  alicui  f undo  ex  constitutione  sive 
ex  impositione  de  voluntate  dominorum"  (r). 

[It  was  stated  in  the  original  text  that  easements  must  be  Whether 
imposed  for  the  benefit  of  corporeal  property,  but  this  cannot  now  ^J^^*  ***^ 
be  considered  law.     It  is  true  that  there  are  authorities  to  be  found  ii^wmoreal 
stating  in  general  terms  that  a  thing  incorporeal  cannot  be  appur-  ments. 
tenant  to  another  thing  incorporeal ;  but  this,  as  pointed  out  in  the 
notes  to  Go.  litt.  121  b,  note  7  (Hargrave  and  Butler's  edition),  is  • 
by  no  means  an  universal  rule.    The  true  test,  as  there  mentioned, 
is  the  propriety  of  relation  between  the  principal  and  the  adjunct, 
which  may  be  found  out  by  considering  whether  they  so  agree  in 
nature  and  quality  as  to  be  capable  of  union  without  incongruity ; 
and  this  test  has  been  judicially  adopted  as  that  which  oiight  to  be 
applied. 

In  Haiifmry  v.  Jenkins  («),  Buckley,  J.,  adopting  note  7  to  Co. 
litt.  121  b,  referred  to  above,  was  prepared  to  hold  that  an  incor- 
poreal right  of  way  along  both  banks  of  a  river  may  be  appendant 
to  an  incorporeal  right  of  fishing. 


(p)  [Bat  see  North  Britiih  Sail.  Co.  t.  yelati  ne  per  f  undom  tuum  eas,  aot  ibi 

Tmrk  lard  (%.,  [1898]  A.  0.  643 ;  below,  conaistes,  et  ideo  si  mihi  conoedas  jus 

p.  13,  note  (a). J  tibi  non  epse  fando  too  uti,  frui,  nmU 

to\  "Lib  4  f  220  b  agitnr ;   aliter  atqoe  si  conoedas   mihi 

^^;  u\o. »,  I.  j^jg  ^^1  ^^^  gg^  .^  fundo  too  aqnam 

(r)  Idem,  f .  221  a.    Qooties  nee  homi-  qiUBrere,  minnends  mesB  aqnn  grau&. — 

nnm,  neo  pnBdiomm»  seryitates  sunt,  Dig.  8,  1,  15,  de  senr. 
quia  nihil  vicinoram  interest,  non  Talet ;  (t)  [1901]  2  Gh.  401. 
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12  EASEMENTS  GENERALLY. 

Whether  [In  A.-G.  V.  Copeland  {t),  a  highway  authority  claimed  an  ease- 

be  attached  to  ment  of  discharging  water  on  to  the  defendant's  land  by  means 
^^^r*^    of  a  pipe  running  from  a  highway.     The  action  was  dismissed 
mentfl.       by  Alverstone,  C.  J.,  on  the  ground,  so  far  as  concerns  the  point 
__.  ^^^  under  consideration,  that  the  public  right  of  passage  over  the 

road  (ti)  was  not  such  a  right  as  was  capable  of  having  the  ease- 
ment claimed  attached  to  it,  and  that  therefore  the  claim  to 
the  easement  failed  for  want  of  a  dominant  tenement.  This 
decision  was  reversed  by  the  Court  of  Appeal,  on  the  ground  that 
the  pipe  in  question  was  a  "  drain  "  within  the  meaning  of  sect.  67 
of  the  Highway  Act,  1835,  Collins,  M.  R.,  adding  "that  a 
legal  origin  was  possible,  and  ought  to  be  presumed,"  for  the  right 
claimed,  and  the  Lords  Justices  apparently  concurring. 

Applying  the  above-mentioned  test,  it  is  submitted  that  if  the 
owner  of  a  right  to  take  certain  minerals  (z)  under  close  A. 
obtained  from  the  owner  of  an  adjacent  close,  B.,  a  grant  of  a  way 
over  the  close  B.,  or  a  right  to  discharge  water  over  it,  for  him,  his 
heirs  and  assigns,  as  appurtenant  to  the  right  of  mining,  an  ease- 
ment would  undoubtedly  be  created  and  would  be  appurtenant  to 
Ihe  incori)oreal  right  already  vested  in  the  grantee. 

It  is  clear  that,  if  the  grantee,  in  the  case  above  supposed,  was 
already  the  owner,  not  merely  of  the  incorporeal  hereditament, 
but  of  the  substratum  itself  containing  the  minerals,  and  obtained 
such  a  grant  from  the  owner  of  B.,  he  would  thus  become  entitled 
to  an  easement  appurtenant  to  his  soil ;  and  what  reason  is  there 
for  holding  that  such  would  not  also  be  the  result  in  the  case  first 
put  P  If  the  question  were  raised  in  the  form  above  suggested,  the 
difficulty  could  not  be  evaded  by  holding  that  the  first  incorporeal 
right  is  enlarged  by  the  grant  of  the  second,  and  that  both 
together  form  one  entire  right,  as  they  would  do  if  they  had 
originally  been  conferred  by  the  same  grantor  in  one  grant  (y). 
Upon  the  question  itself  see  the  case  of  Rotcbotham  v.  Wikon  (s).] 


(t)  [1901]  2  K.  B.  101.     On  appeal,  (1819),  2  B.  &  Aid.  724  ;  21  R.  R.  469  ; 

[1902J  1  K.  B.  690.  Wifkinscn  v.  /Vwrf  (1843).  11  M.  &  W. 

(«)    See    per    Lord    Cairns,    L.   J.,  33  ;  63  R.  R.  607 ;  Jhike  of  HamUtm  ▼. 

Rangeley  v.   Midland  Rail.    Co,  (1868),  Graham  (1871),  L.  R.  2  H.  L.  (Sc.)  160. 

L.  R.  3  Ch.  310;  post,  p.  15.  (y)  The  instance  given  above,    with 

(x)  The  right  to  take  minerals  out  of  substantially  the  contusions  stated,  was 

the    soil  of  another   is  an  incorporeal  originally  from  the  hand  of  Mr.  WiUes, 

right ;  the  right  to  a  stratum  of  minerals  a  former  editor, 

is   a    corporeal  right.     Do$   v.    Wood  (z)  (1860),  8  H.  L.  C.  348. 
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Probably  in  the  English  as  in  the  civil  law,  the  grant  o£  Sa  Grant  of 
easement  in  respect  of  a  house  about  to  be  purchased,  or  built,  house  to  be 
by  the  grantee,  would  enure  as  such.  [A  familiar  example  of  ^'*^*- 
this  is  the  case  of  a  conveyance,  by  a  landowner,  of  part  of  his 
land  for  the  express  purpose  of  building  a  house,  in  which  case 
the  land  which  he  retains  becomes  affected  by  the  easement  of 
support  for  the  house  when  built.  "  If  the  grant  is  made  expressly 
to  enable  the  grantee  to  build  a  house  on  the  land  granted,  there 
is  an  implied  warranty  of  support,  subjacent  and  adjacent,  as  if 
the  house  had  already  existed"  (a).  And  it  would  no  doubt  be 
held,  in  the  case  of  a  grant  affecting  one  tenement  with  an 
easement  in  favour  of  another  tenement,  sujqposed  to  belong  but 
not  really  belonging  to  the  grantee  at  the  time  of  the  grant,  that 
upon  the  grantee  subsequently  acquiring  the  tenement  this  grant 
would  become  effectual ;  but  this  is  more  properly  a  part  of  the  law 
of  estoppel.] 

By  the  civil  law,  although  it  was  clearly  established  that  a  CivUlaw. 
servitude  could  be  acquired  only  by  the  proprietor  of  the  heritage 
to  be  benefited  by  it  (b) ;  yet  where,  at  the  date  of  the  grant, 
there  was  an  intention  to  erect  the  building  to  which  the  servitude 
was  to  be  attached,  the  right  so  conferred  was  valid  {c). 

It  followed  from  this  rule  that  every  servitude  must  be  pro- 
ductive of  advantage  to  the  dominant  tenement.  A  mere  re- 
striction upon  the  rights  of  the  servient  owner  was  invalid,  if 
unaccompanied  by  any  benefit  to  the  dominant  owner,  or  if  such 
benefit  were  merely  a  personal  one  to  him  {d). 

For  the  same  reason  no  servitude  could  exist,  unless  the 
dominant  and  servient  tenements  were  sufficiently  near  to  allow 
the  one  to  receive  a  benefit  from  the  subjection  of  the  other  (e). 


(a)  Per  Lord  ChanoeUor  in  Caledonian  {b)  Nemo  enim  potest  servitutem  ac- 

Hati.   Co,  V.  Sprotf  2  Maoq.  S.  A.  453 ;  quirere,  urbani  vel  rustici  praedii,  nisi 

and  see  the  observations  of  Lord  Wens*  qui  habet  pncdium. — Inst.  2,  3,  3,  de 

lejdalo     in    Itowbotkam    v.     WtUon^    8  serv.  praed. 

H.  L.  0.  p.  364,  upon  a  kindred  point ;  (e)  Future  »dificio,  quod  nondum  est, 

and  Rymer  v.  Mcllroy,  [1897]  I  Ch.  628,  vel  imponi  vel  aoquiri  servitus  potest. — 

-where  the  grantee  was  a  yearly  tenant  Dig-.  8,  2,  23,  }  1,  de  serv.  prsed. 

at  the  date  of  the  gprant  and  afterwards  (d)  Ut  pomum  decerpere  lioeat,  et  ut 

acqoired  the  fee.    And  see  North  Untish  spatiari,  et  ut  cosnare  in  aliena  possimus, 

Jtail.  Co,  v.  Park  Yard  Co.,  Ltd.,  [1898]  servitus  imponi  non  potest.— Dig.  8,  1, 

A.  C.  643,  where  it  was  held  that  the  8.     Ibid. 

fact  that  the  dominant  tenement  had  {e)  Quod  si  sedes  mem  a  tuis  eedibus 

not  been  acquired  at  the  date  of  the  in-  tantum  distant  ut  prospioi  nun  possiut ; 

strument  granting  a  right  of  way  did  aut   medius    mons    earum   conspectom 

not  prevent  the  servitude  becoming  a  anferat,  servitus  imponi  non  potest. — 

legal  accessory  to  the  dominant  tene-  Dig.  8,  2,  38,  de  serv.  urb.  pned. 

ment.  Nemo  enim  propriis  cedinciis  servitu- 
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Civil  law. 


EMements 
in  groM. 


The  servitude,  when  once  acquired,  passed  with  the  heritage  into 
the  hands  of  each  successive  owner  (/). 

Many  personal  rights,  which,  in  their  mode  of  enjoyment,  hear 
a  great  resemhlance  to  easements,  as,  for  instance,  rights  of  way, 
may  he  conferred  hy  actual  grant,  independently  of  the  posses- 
sion of  any  tenement  by  the  grantee ;  but  such  rights,  though 
valid  between  the  contracting  parties,  do  not  possess  the  inci- 
dents of  an  easement.  In  case  of  disturbance  of  a  personal  right 
thus  given,  the  remedy  would  appear  to  be  upon  the  contract 
only  (jj). 


tern  iroponere  potest,  nisi  et  is  qui  cedit, 
et  in  cui  ceditor,  in  conspectu  habeant 
ea  odifioia,  ita  ut  offioere  alteram  alteri 
poteAt.^Dig.  8,  2,  39.     Ibid. 

Neratius  libris  ex  Plautio  ait:  neo 
haustum  peooriS)  neo  appuUtum,  neo 
cretcD  ezimendes,  calcisque  coquendea, 
Jus  posse  in  alieno  esso,  nisi  fnndum 
vioinum  habeat;  et,  hoo  Proculum  et 
Atilioinmn  existimasse,  ait. — Dig.  8,  3, 
ft,  J  I,  de  serv.  pned.  rust. 

in  rustiois  antem  prsediis  impedit 
Bervitutem  medium  prrodium  quod  non 
sprvit.— Dig.  8,  3.  7.    Ibid. 

[Sec,  on  this  point,  B'mningJiam  Bank' 
ing  Co.  v.  Row  (1888),  L.R.  88  Ch.  Div. 
296.1 

(/)  Si  fundus  serviens,  vel  is  cui  ser- 
▼itus  debetur,  publioaretur,  utroque 
casu  durant  scrvitutes;  quia  cum  su& 
conditiono  quiitquc  fundus  publicaretur. 
—Dig.  8,  3,  23,  §  2,  do  serF.  preed. 
rust. 

Cum  fundus  fundo  servit,  rendito 
quoque  fundo,  servitutes  sequuntur. — 
Dig.  8.  4,  12,  comm.  prced. 

&)  [Upon  this  paragraph  Mr.  Willes 
had  the  following  note: — •*It  may  be 
questioned,  however,  whether  the  owner 
of  an  easement  in  gross  would  not  have 
the  same  remedies  which  he  would 
have  if  it  were  appurtenant ;  a  right  of 
common  or  other  profit  &  prendre  may- 
be claimed  as  a  right  in  gross  (see 
text),  and  there  should  seem  to  be  no 
reason  why  an  incorporeal  right,  not 
involving  participation  in  the  profits  of 
the  servient  tenement,  should  not  be 
capable  of  being  conferred  in  like 
manner  with  an  incorporeal  right  in- 
volving such  participation.  The  case  of 
Ackroydy.  Smith  (1860),  lOC.B.  164,  is 
not  inconsistent  with  this  position.  The 
point  decided  by  that  case  is,  that  a 
right  of  way  cannot  be  so  granted  as  to 
pass  to  the  successive  owners  of  land, 
as  sudi,  in  oases  where  the  way  is  not 


connected  in  some  manner  with  the 
enjoyment  of  the  land  to  which  it  is 
attempted  to  make  it  appurtenant;  hi 
fact  the  grant  in  that  case  is  an  in- 
stanpe  of  an  attempt  to  create  a  new 
kina  of  estate,  a  right  of  way  at  the 
same  time  in  gross  and  appurtenant : 
in  gross  in  that  it  was  in  fact  uncon- 
nected with  the  enjoyment  of  the  land 
to  which  it  was  attempted  to  make  it 
appurtenant,  and  appurtenant  in  that 
the  grant  purported  to  limit  it  so  as  to 
go  to  the  successive  owners  of  that  land 
in  Buooossion.  This  attempt  of  course 
failed,  but  the  case  does  not  affect  the 
position,  that  as  profits  k  prendre  may 
be  claimed  in  gross,  so  also  mere  ease- 
ments may  be  claimed  in  gross,  and 
that  such  right  may  be  accompanied 
with  all  the  same  remedies  as  easements 
appurtenant,  and  that  the  burden  of 
them  may  run  with  the  tenement  over 
which  they  are  claimed.  Lord  St. 
Leonards,  in  1  Mocqueen,  S.  A.  p.  312, 
expressly  laid  down  that  a  dominant 
tenement  is  not  necessary  for  the  exist- 
ence of  ah  easement  aooording  to  the 
English  law.  and  some  of  the  cases 
quoted  are  ixistances  to  show  that  the 
existence  of  easements  in  gross  is  re- 
cognized by  that  law.  The  present 
treatise,  however,  is  confined  to  those 
which  are  accessory  to  tenements.  See 
post,  Part  II.  Chap.  HI.  Sect.  1,  upon 
the  question  whether  such  an  easement 
would  be  within  Lord  Tenterden*s  Act.'* 
It  is  undoubte^y  true  that  the  de- 
cision in  Aekroyd^.  Smith  is  not  op- 
posed to  the  posmon  here  contended 
for,  and  also  thiat.the  expression  **  ease- 
ments in  gross*'  is  used  in  certain  of 
the  cases  referred  to  above  (p.  3)  to 
denote  the  ousflbmary  rights  in  the 
nature  of  easements  to  which  the  cases 
refer  (cf.  L.  R.  22  Ch.  Div.  707).  But 
there  is  no  case  (except,  perhaps.  Sen* 
house  V,  Christian  (1787),    1  T.  R.  660; 
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["  There  can  be  no  easement,  properly  so  called,  unless  there  be     Eaaementa 

both  a  servient  and  a  dominant  tenement.     It  is  true  that  in  the * 

well-known  case  of  Bovasiony,  Payne  (h)^  Mr.  Justice  Heath  is  ^^^^^' 
reported  to  have  said,  with  regard  to  a  public  highway,  that  the  -B<j»^-  Cb. 
freehold  continued  in  the  owner  of  the  adjoining  land  subject  to 
an  easement  in  favour  of  the  public;  and  that  expression  has 
occasionally  been  repeated  since  that  time  (/).  That,  however,  is 
hardly  an  accurate  expression.  There  can  be  no  such  thing 
according  to  our  law,  or  according  to  the  civil  law,  as  what  I  may 
term  an  easement  in  gross.  An  easement  must  be  connected 
with  a  dominant  tenement.  In  truth,  a  public  road  or  highway  is 
not  an  easement.  It  is  a  dedication  to  the  public  of  the  occupa- 
tion of  the  surface  of  the  land  for  the  purpose  of  passing  and 
repassing,  the  public  generally  taking  upon  themselves  (through 
the  parochial  authorities  or  otherwise)  the  obligation  of  repairing 
it.  It  is  quite  clear  that  that  is  a  very  different  thing  from  an 
ordinary  easement,  where  the  occupation  remains  in  the  owner  of 
the  servient  tenement  subject  to  the  easement"  {h). 

It  follows  from  the  general  rule  that  it  is  not  competent  to  a  Easement 
vendor  to  annex  to  land  rights  unconnected  with  its  use  or  enjoy-  ^^J^a^i^* 
ment.     In  Ackroyd  v.  Smith  (/),  the  defendants  in  an  action  of  dominant 
trespass  quare  clausum  f regit,  pleaded  a  conveyance  to  A.  of  a  ^^j^^^^^ 
certain  close  together  with  the  right  and  privilege  to  and  for  the  Smith, 
owners  and  occupiers  of  the  premises  conveyed,  and  all  persons 
having  occasion  to  resort  thereto,  of.  passing  and  repassing  for 
all  purposes  over  the  locus  in  quo,  a  conveyance  by  A.  to  them- 
selves of  the  same  close  and  its  appurtenances,  and  a  user  by 
themselves  "  for  their  own  purposes."     On  demurrer,  the  plaintiff 
had  judgment  on  the  ground  that  the  right  claimed,  not  being 
limited  to  purposes  ccmnected  with  the  use  and  enjoyment  of  the 


I  R.  R.  300)  which  rapports  the  position  G.  B.  N.  S.  at  p.  695.] 

that  there  may  be  private  or  prescrip-  (A)  (1795),  2  H.  Bl.  527 ;  2  Sm.  L.  C. 

tive  easements  in  gross ;  the  reasoning  6th  ed.,  p.  132  ;  3  R.  R.  497. 

in.  AekroydY.  Smith  and  the  allied  cases  (i)  See,  e,g.^  St.  Mary^  Ne'cington  y. 

is  distinctlj  opposed  A  the  contention,  Jacobs  (1871),  L.  R.  7  Q.  B.  47,  p.  54. 

and  the  judgment  iiHI^Hangeley  y.  Mid-  [k)  rer  Ix)rd  Cairns,  L.  J.,  Jtangeley 

land  Rail.  Co.,  cited  in  the  next  para-  y.  Midland  Rail.   Co.  (1868),    L.  R.   '.\ 

jn^ph  of  the  text,  is  an  authority  on  Ch.  310.     Cf.  Hawkins  v.  7?««fr,  [1892] 

the  other  side,  1  Q.  B.  668.    As  to  the  rights  of  the 

It    should,    however,,  be   mentioned  publio  in  a  highway,  see  Harrison  v. 

that  Mr.  Willes'  note  was  quoted  with-  Duke  of  Rutland,  [1893]   1  Q.  B.  142  ; 

out   disapftroval   in  Mounsey  y.   Ismay  Hickman  v.  Maisey,  [1900]  1  Q.  B.  752. 

(1863),  3  H.  &  0.   at  p.  498,  and  in  (/)  (1860),   10  C.  JB.   164;    84  R.  R. 

Shittileworth  v.   Le  Fleming   (1865),    19  607. 
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Aekroyd  v. 
Smith, 

Thorpe  v. 
Brumjitt, 


Stephens, 


Ellii  V.  Mayor 
of  Bridgnorth, 


[olose,  could  not  be  annexed  to  land  so  as  to  pass  to  a  grantee  as 
appurtenant  to  it. 

Thorpe  v.  Bramfitt  (m)  is  not  inconsistent  with  Aekroyd  v. 
Smith.  There,  Pollard  was  the  owner  of  an  inn ;  Morrell  granted 
him,  in  exchange  for  an  old  right  of  way  to  the  inn,  a  piece  of 
land  adjoining  the  inn-yard  and  a  right  of  way  for  all  purposes 
through  and  along  a  certain  road  between  the  piece  of  land  con- 
veyed and  a  street.  The  Lords  Justices  held  that  the  new  way 
was  capable  of  being  made  appurtenant  to  the  land  conveyed  and 
passed  with  it ;  for,  construing  the  grant  reasonably,  it  meant  a 
right  of  way  between  the  highway  and  the  yard  of  the  inn,  the 
triangular  piece  of  ground  not  being  intended  to  be  held  as  a 
separate  tenement,  but  being  granted  only  for  the  purpose  of 
being  thrown  into  the  yard,  so  as  to  make  it  a  more  convenient 
boundary  line  between  the  properties  of  the  grantor  and  grantees. 
Mellish,  L.  J.,  observed  that,  in  Aekroyd  v.  Smithy  the  close  to 
which  it  was  sought  to  make  the  way  appendant  was  not  at  the 
end  of  the  road,  and  the  purposes  for  which  the  right  of  way  was 
there  granted  were  to  a  great  extent  unconnected  with  the  use  of 
the  close  to  which  that  right  was  claimed  as  appurtenant. 

In  Bailey  v.  Stephens  (n),  the  principle  of  Aekroyd  v.  Smith  was 
applied  to  a  profit  d  prendre,  and  a  claim  of  a  prescriptive  right 
in  the  owners  or  occupiers  of  close  A.  to  enter  close  B.  and  to 
out  down  and  carry  away  and  convert  to  their  own  use  all  the 
trees  and  wood  growing  and  being  thereon,  as  to  close  A.  apper- 
taining, was  held  void.  "  It  is,"  said  Erie,  C.  J.,  "  a  claim  .  .  . 
of  a  right  as  appurtenant  to  the  estate,  and  yet  wholly  uncon- 
nected with  the  estate  ...  I  cannot  find  any  authority  for  such 
a  claim."  Probably  such  a  right  might  be  created  by  agreement, 
and  be  assignable,  as  a  licence  in  gross  coupled  with  a  grant  (o). 

In  Ellis  V.  Mayor  of  Bridgnorth  (/?),  a  market  had  from  time 
immemorial  been  held  in  the  street  of  Bridgnorth  before  the 
plaintiff's  house;  and  he  claimed  the  right  to  have  a  stall  on 
market  days  before  his  house.  The  defendants  removed  the  market, 
and  the  plaintiff  sued  them  for  the  disturbance  of  his  right.  The 
Court  held  that  the  right  was  probably  conferred  in  consideration 
that  the  holding  the  market  must  necessarily  diminish  on  market 
days  the  trade  of  the  shops,  and  the  shopkeepers  were  therefore 


(m)  (1873),  L.  R.  8  Ch.  650. 
(«)  (1862),  12  C.  B.  N.  S.  91. 


(o)  See  above,  p.  2. 

[p)  (1863),  16  C.  B.  N.  8.  62. 
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Fprivilesred  to  advance    their    shops   into    the  market,  that  the  -E//i*  v.  jr<iyor 

.  1       *.    XI         i    11      1        ii  /r>  .      ii  X    J       -ii.   of  Bridgnorth, 

enjoyment  of  the  stalls  by  them  was  sufficiently  connected  with  

the  enjoyment  of  land  to  satisfy  the  rule  of  law  acted  upon  in 
Ackroyd  v.  Smith  and  Bailey  v.  SfephenSy  and  that,  as  the  right 
originated  in  a  grant  from  the  owners  of  the  market,  their  suc- 
cessors could  not  derogate  from  that  grant  by  changing  the  site 
of  the  market-place  (q),'] 

In  the  case  of  Bailey  v.  Appleyard{r)j  it  was  intimated  on  BaiUyy, 
high  authority  that  a  plea  to  turn  cattle  on  land  generally,  with-  ^^* 
out  stating  for  what  purpose,  is  bad.  [But  all  that  the  learned 
judge  meant  was,  that  it  must  be  shown  by  proper  averment  in 
the  pleading  in  what  respect  the  right  to  enter  arises  («).  He 
could  not  have  intended  that  a  plea  of  a  right  of  common  in 
gross  would  be  bad ;  for  it  is  clear  that  such  a  right  may  exist, 
and  that  a  man  may  claim  to  be  entitled,  by  grant  or  by  prescrip- 
tion, to  a  right  of  pasture  in  gross,  giving  to  him  and  his  heirs, 
independently  of  the  possession  of  any  land  or  several  pasture 
by  them,  the  right  of  turning  a  definite  and  limited  number 
of  cattle  upon  the  land  over  which  the  right  of  common  is 
claimed  (^).] 


Sect.  5. — There  must  be  Two  distinct  Tenements^ — the  Dominant^ 
to  which  the  right  belongSy — and  the  Servient,  upon  which  the 
obligation  is  imposed. 

It  is  obvious  that  if  the  dominant  and  servient  tenements  are  There  muBt 
the  property  of  the  same  owner,  the  exercise  of  the  right  which  ^,^^4^ 
in  other  cases  would  be  the  subject  of  an  easement,  is,  during  the 
continuance  of  his  ownership,    one  of    the  ordinary  rights  of 
property  only,  which   he  may  vary   or  determine  at  pleasure, 
without  in  any  way  increasing  or  diminishing  those  rights. 


(9)  See  further  on  this  subject,  Kmsit  E.  161,  per  Littledale,  J. ;  47  B.  R. 

T.  Great  Eastern  Railway  (1884),  L.  R.  637. 

27ai.Div.  122,  and  cas^  there  quoted.  ,.  ^           ^  ^    j      j^  ^^  ^^ 

Of  course,  it  w  no  objection  to  an  ^^^^ ^^ »^P    5  ^  ^'^^^ 

eaaement   that  its   exercise   may  inci-  -*'«^«»«^»  v*"-»«';i  ♦^  ^« -»'•«'•  •• 

dentally  confer  a  benefit  on  some  tene-  (t)  Blaokstone,   toI.  2,  p.  34 ;    WeU 

ment  other  than  the  dominant  tenement.  come  v.  XTpton  (1840),  6  M.  &  W.  536  ; 

Simpeon   t.    Godmanche$ter   Corporation^  65R.  R.  727;  [Barrinffton*t  Case  (1611)^ 

[1897]  A.  C.  696.  8  R^.  136  b;  Bailey  y.  Stephem  (1862), 

(r)  (1838),  3  Ner.  &  Per.  267 ;  8  A.  &  12  0.  B.,  N.  S.  91.] 

o.  2 
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There  mnat 

be  two 
tenements. 


It  18  therefore  essential  that  the  dominant  and  servient  tene- 
ments should  belong  to  different  ow-ners :  immediately  they 
become  the  property  of  the  same  person  the  inferior  right  of 
easement  is  merged  in  the  higher  title  of  ownership  (m). 

This  principle  is  thus  laid  down  by  Bracton :  "  Nemini  servire 
potest  fundus  suus  proprius,  quia  prsDdiorum,  aliud  liberum, 
aliud  servituti  suppositum"  (x). 

"Et  talis  dici  poterit  constitutio  qu&  domus  domui,  rus  ruri, 
fundus  fundo,  tenementum  tenemento,  subjungatur:  et  non 
tantum  personaB  per  s6,  vel  tenementum  per  se,  sed  uterque 
simul,  tam  tenementum,  quam  personse  "  (y). 

"  A  servitude  is  a  charge  imposed  upon  an  heritage  for  the  use 
and  advantage  of  an  heritage  belonging  to  another  proprietor"  (2). 

[It  is  not  essential,  in  order  that  an  easement  created  by  grant 
should  become  a  legal  accessory  of  the  dominant  tenement,  that 
the  dominant  tenement  should  have  been  actually  acquired  at  the 
date  of  the  grant  (a).] 


Sect.  6. — Bt/  the  Civil  Law  the  Causes  of  Easements  must  be 
Perpetual. 

Civfllaw.  By  the  civil  law  the  causes  of  easements  must  be  perpetual  (6). 

It  is  not  to  be  understood  by  this  position  that  the  civil  law 

required  the  enjoyment  of  an  easement  to  be  continuous  and 

necessarily  perpetual,  conditions  which  in  many  cases  would  be 

obviously  impossible  (c) ;  but  only  that  the  qualities  thus  im- 


(u)  Nulli  enim  res  sua  servit. — Dig. 
8,  2,  26,  de  serv.  prsed.  urb.  Si  quis 
aedes  qa»  sms  sodibus  serrirent  oum 
emisset,  traditas  sibi  accepit,  oonfnsa 
snblataqne  senritos  est. — Ibid.  30.  See 
Solmes  V.  Goring  (1824),  2  Bing.  83 ;  9 
Moore.  166 ;  27  R.  R.  649 ;  [James  v. 
Flant  (1836),  4  A.  &  E.  761  ;  43  R.  R. 
465  ;  Hawkins  v.  Xuttfr,  [1892]  1  Q.  B. 
668 ;  and  see  as  to  merger,  below. 
Part  IV.  Chap.  II.] 

(x)  lib.  4,  f.  220. 

(y)  Ibid.  f.  221. 

(e)  Code  Civil,  art.  637. 

(a)  North  British  Sail.  Co.  v.  Fark 
Yard  Co.  Ltd.,  [1898]  A.  C.  643. 

(b)  Foramen  in  imo  parieto  conolayis 
Tel  tridinii  quod  esset  proloendi  pavi- 
menti  oausd,  id  neqne  flmnen  esse,  neque 
tempore  acqoiri,  plEiomt.  Hoc  ita  yemm 
est  si  in  eom  locum  nihil  ex  coolo  aquos 


veniat :  neque  enim  perpetuam  caosam 
habet,  qaod  manu  fit ;  at  quod  ex  ogbIo 
cadit,  etsi  non  assidu^  fit,  ex  natural! 
tamen  oausH  fit,  et  ideo  perpetuo  fieri 
existimatur.     Omnes  autem  servitutes 

Snediorum  perpetuas  oausas  habere 
ebent;  et  ideo,  neque  ex  lacu,  neque 
ex  stagno,  concedi  aquie  ductus  potest. 
Sdllicidii  quoque  immittendi,  naturalis 
et  perpetua  causa  esse  debet. — Dig.  8, 
2,  28,  de  senr.  prsed.  urb. 

Serritus  aquae  ducendes,  yd  hau- 
riendse,  nisi  ex  capite,  yel  ex  fonte  con- 
stitui  non  potest.— Dig.  8,  3,  9,  de  sery. 
pned.  rust. 

(c)  Tales  sunt  servitutes,  ut  non  ha- 
beant  oertam  continuamque  possesf^io- 
nem ;  quia  nemo  tam  continenter  ire 
potest,  ut  nullo  memento  possessio  ejus 
mteipdlari  yideatur.—Dig.  8,  1,  14,  de 
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pressed  upon  the  dominant  and  servient  tenements  should  be  in     Civa  law. 
their  nature  permanent,  and  such  as  were  capable  of  continuing 
in  their  present  condition  for  an  indefinite  period. 

If,  from  the  nature  of  the  servient  tenement,  the  enjoyment 
could  only  continue  during  a  limited  space  of  time,  as  where  water 
was  drawn  from  a  mere  artificial  collection,  no  servitude  was 
acquired. 

The  rule  laid  down  by  Vinnius  is,  "That  a  servitude  has  a 
perpetual  cause  where  it  is  natural,  though  not  constant,  as  rain- 
water, which  falls  naturally,  though  not  constantly;  and  that  those 
servitudes  which  arise  by  the  act  of  man  have  also  a  perpetual 
cause,  if  the  tenement,  or  any  part  of  it,  has  been  adapted  or  pre- 
pared (parata)  for  its  enjoyment,  as  the  immission  of  smoke  "  (d). 

Bracton  appears  to  have  recognized  this  as  an  essential  element :  English  law. 
after  laying  it  down  that  a  man  may  have  an  assize  for  disturbance 
of  his  "  haustus  aquse,"  he  continues,  "  Sed  hoc  (breve)  non  est  de 
cistemft,  quia  cistema  non  habet  aquam  perpetuam,  nee  aquam 
vivam,  quia  cistema  imbribus  concipitur  '*  (e). 

The  want  of  direct  authority  upon  this  point  in  the  law  of  Diffioultiefl  in 
England  (/),  renders  it  difficult  to  determine  to  what  extent  this  J^.^^^ 
principle  is  admitted  by  it ;  and  even  in  the  civil  law  it  is  by  no 
means  easy  to  define  the  rule  with  precision.  For  though  it  is 
there  laid  down  that  nothing  which  depended  upon  the  mere  act  of 
man  (quod  manu  fit),  as  a  discharge  through  an  aperture  in  the 
wall  of  water  used  in  washing  the  pavement,  could  constitute  a 
servitude,  it  seems  clear  that  a  servitude  might  be  acquired  to 
discharge  smoke  and  steam  arising  from  hot  baths,  the  use  of  which 
would  obviously  be  of  equally  uncertain  duration,  and  arising 
directly  from  the  hand  of  man  {g).  [Perhaps  the  apparent 
inconsistency  may  be  explained  by  considering  that,  in  the  first 
instance,  the  tenement  from  which  the  water  is  discharged  is 
regarded  as  the  servient  one,  and  the  rule  prevents  the  adjoining 


{d)  Perpetnnm  illis  est  qaodcnmqne  (e)  Lib.  4,  f.  233. 

ex  natnrali  c&vlsSl  oritnr  etsi  non  sit  as-  (/)  [See  below,  p.  20.] 

ndmim,  nt  ecoe,  aqua  plnvia  ex  natnrali  (ff)  Nam  et  in  b«dineis  inqnit  Tapori- 

cansa  oritur,  etsi  non    assidu^    plait ;  bns,  ctim  Qointilla  onnionlum  pergentem 

qnod  enim  natnraliter  fit,  perpetunm  in  Ursi  Jolii  instmzisset,  plaouit,  po- 

videtnr,  licet  non  fiat  assidu^,  ut  de-  tnisse  tales  servitutes  imponi. — Big.  8, 

lectio  Innffi.  Sed  et  quod  ex  facto  nostro  6,  8,  §  7,  si  serv.  yind.    TThe  observa- 

oritnr,  peipetuum  habetnr,  si  ejus  caued  tion  in  the  text  also  applies  to  a  right 

prsedimn  aut  pars  prsedii  parata  est,  ut  of  sewerage,  which,  according  to  the 

nnni  immissio. — ^Vumias,  ad  Inst.  lib.  civil  law,  may  constitute  a  yaBd  servi- 

2,  tit.  3.  tude.— Dig.  8,  1,  7,  de  senr.] 

2(2) 
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Clva  Uw.  [owner  from  insistiDg  on  a  continaance  of  the  discharge ;  while  in 
the  second  instance  the  tenement  discharging  the  smoke  is  the 
dominant  one,  and  the  rule  does  not  apply.  If  the  owner  of  the 
tenement  receiving  the  smoke  were  (per  impossibile)  to  insist  on  its 
continuing  to  ascend  into  his  room,  the  rule  in  question  would 
become  applicable,  and  would  be  an  answer  to  his  claim. 
"  Cause  "  in  these  instances  seems  to  mean  origin  or  motive  power. 

And  now  the  rule,  so  far  as  it  extends  to  the  servient  tene- 
ment, has  been,  not  expressly  but  in  fact,  adopted  in  the  English 
courts,  and  is  illustrated  by  the  cases  of  Arkuright  v.  Gell  (A), 
Wood  V.  Waud  («),  Oreatrex  v.  Hay  ward  (A),  Gated  v.  Martyn  (/), 
Mason  v.  Shrewsbury  and  Hereford  Rail  Co,  (w),  Rameshur  Pershad 
Narain  Singh  v.  Koonj  Behari  Pattuk  (w),  and  Burrows  v.  Lang  (o) 
— all  of  which  are  discussed  below  {p). 

"The  right  to  artificial  watercourses,  as  against  the  party 
creating  them,  surely  must  depend  upon  the  character  of  the 
watercourse,  whether  it  be  of  a  permanent  or  temporary  nature, 
iand  upon  the  circumstances  under  which  it  was  created.  The 
enjoyment  for  twenty  years  of  a  stream  diverted  or  penned  up  by 
permanent  embankments,  clearly  stands  upon  a  different  footing 
from  the  enjoyment  of  a  flow  of  water  originating  in  the  mode  of 
occupation  or  alteration  of  a  person's  property,  and  presumably  of 
a  temporary  character  and  liable  to  variation. 

"  The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house 
could  not  give  a  right  to  the  neighbour  to  insist  that  the  house 
should  not  be  pulled  down  or  altered  so  as  to  diminish  the 
quantity  of  water  flowing  from  the  roof.  The  flow  of  water  from 
a  drain  for  the  purposes  of  agricultural  improvements  for  twenty 
years  could  not  give  a  right  to  the  neighbour  so  as  to  preclude  the 
proprietor  from  altering  the  level  of  his  drains  for  the  greater 
improvement  of  the  land.  The  state  of  circumstances  in  such 
cases  shows  that  one  party  never  intended  to  give,  nor  the  other  to 
enjoy,  the  use  of  the  stream  as  a  matter  of  right "  {q). 

The  rule  in  Arhcright  v.  Oell  (A)  has  not  up  to  this  time  been 
applied  to  any  easement  other  than  the  right  to  receive  water ;  and 

(A)  (1839),  6  M.  &  W.  203  ;  62  R.  R.  (o)  [1901]  2  Ch.  602. 

671.  (i?)  Part  in.  Chap.  I.    Cf.  N,  E,  R. 

ii)  (1849),  3  Exoh.  748 ;  77  R.  R.  809.  v.  Elliott  (1860),  IJ.  &  H.  146 ;  10  H.  L. 

k)  (1863),  8  Exoh.  291 ;  91 R.  R.  493.  C.  333 ;  and  McEvoy  y.  Great  Northern 

I)  (1866),  19  0.  B.,  N.  S.  732.  Rail,  Co.,  [1900]  2  Ir.  R.  326. 

m)  (1871),  L.  R.  6  Q.  B.  678.  (q)  Per  ToUook,  0.  B.,  3  Exoh.,  p. 

(»)  (1878),  L.  R.  4  App.  Cas.  121.  777. 
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[the  instances  given  in  the  authorities  on  the  ciyil  law  all  concern 
the  same  easement.  But  it  is  conceivable  that  the  same  question 
might  be  raised  with  reference  to  other  claims :  for  instance,  with 
reference  to  a  right  of  way  over  a  structure  erected  for  temporary 
purposes.  And  it  is  conceived  that  the  rule,  which  rests  on  a 
reasonable  basis,  would  always  be  applied  in  a  proper  case. 

The  question  here  discussed  may  be  thought  to  have  a  bearing 
on  the  subject  of  support  to  buildings  by  buildings,  which  will  be 
considered  later  (r). 

There  is  one  English  case  in  which  a  like  rule  seems  to  have  Mah$rip  y. 
been  applied  to  the  dominant  tenement.  In  Mabef*It/Y.  Doicaon  («), 
a  predecessor  in  title  of  the  plaintiff  had  erected  a  manufactory  or 
workshop  upon  pillars  fixed  into  stone  plinths,  which  stone  plinths 
rested  upon  brickwork  the  bottom  of  which  was  three  feet  below 
the  level  of  the  ground.  A  window  in  this  workshop  had  remained 
unobstructed  for  more  than  twenty  years ;  and  the  plaintiff  claimed 
to  have  an  ancient  light  there.  The  Court  disallowed  the  claim. 
"  This  building  was  not  attached  to  the  freehold,  but  was  a  mere 
contrivance  for  temporary  purposes,  and  would  not  pass  with  the 
inheritance.  The  Court  do  not  decide  what  the  plaintiff's  right 
would  have  been  had  this  building  been  a  part  of  the  freehold ;  but 
we  think,  considering  the  nature  of  the  building,  that  it  is  im- 
possible to  infer  the  consent  of  the  owner  or  occupier  of  the 
adjoining  land,  and  therefore  that  there  should  be  judgment  for 
the  defendant."] 


(r)  Ptot  in.  Chap.  IV.  Sect.  3.  (»)  (1827),  6  L.  J.,  K,  B.  261. 
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CHAPTER  irr. 


SUBJECTS  OF  EASEMENTS. 


Variety  oil 
easements. 


Affinnatiye 
and  negative. 


The  number  or  modifioatioiis  of  rights  of  this  kind  may  be 
infinite  both  in  their  extent  and  mode  of  enjoyment,  as  the  oon- 
venienoe  of  man  in  using  his  property  requires  {a),  "  To  descend 
now,"  says  Lord  Stair,  "  to  the  kinds  of  servitudes,  there  may 
be  as  many  as  there  are  ways  whereby  the  liberty  of  a  house 
or  tenement  may  be  restrained  in  favour  of  another  tenement ; 
for  Kberty  and  servitude  are  contraries,  and  the  abatement  of 
the  one  is  the  being  or  enlfirging  of  the  other." 

From  the  civil  law  may  be  taken  a  practically  useful  division 
of  easements  into  two  principal  claj3ses,  which  may  be  termed 
affirmative  and  negative.  Those  coming  under  the  head  of  affir- 
mative easements  authorize  the  commission  of  acts  which,  in  their 
very  inception,  are  positively  injurious  to  another — as  a  right  of 
way  across  a  neighbour's  land,  or  a  right  to  discharge  water — 
every  exercise  of  which  rights  may  be  the  subject  of  an  action. 
Negative  easements  are  injuries  consequentially  only — ^restrictiug 
the  owner  of  the  soil  in  the  exercise  of  the  natural  rights  of  pro- 
perty— as  where  he  is  prevented  building  on  his  own  land  to  the 
obstruction  of  lights.      With  respect  to  this  latter  class,  it  is 


(a)  Nolltim  est  dubinm  quia  plures 
esse  poBsint  hnjus  generis  servitutes, 
pro  divers^  ratione  a^ficandi  et  habi- 
tantinni  neoessitate.— Heineooius,  El. 
J.  C,  Lib.  8,  §  148. 

[Bat  **it  must  not  be  supposed  that 
incidents  of  a  novel  kind  can  be  devised 
and  attached  to  property-  at  the  fancy 
or  caprice  of  any  owner";  per  Lord 
Brougham  in  Keppell  y.  Bailey  (1834), 
2  M.  &  E.  at  p.  636  ;  39  B.  R.  264.  Gf . 
JTtttv.  2VRp<rr  (1863), 2 H.&C.|121.  There 
can  be  no  such  \hmg  as  a  jus  ^atiandi. 
See  per  Farwell,  J.,  International  Tea 
Storee  Co.  y.  ffobbi,  [1903]  2  Oh.  166,  at 
p.  172;  Ati.'Qen,  y.  Antrobus,  [1906] 
2  Oh.  188,  at  p.  198.    As  to  a  tunnel, 


see  Metropolitan  Rail,  Co,  y.  Foivler, 
[1893]  A.  C.  416 ;  In  re  Fearson*8  Will 
(1900),  83  L.  T.  626.  In  the  former 
case,  it  was  held  that  upon  the  true  con- 
struction of  the  plaintiff  company's 
special  Act,  a  tunnel  constructed  under 
a  highway  for  the  purpose  of  their  rail- 
way was  a  "hereditament"  within  the 
meaning  of  38  G«o.  III.  c.  6,  s.  4,  and 
not  a  bare  easement.  In  the  latter  case, 
it  was  held  that  a  sale  to  a  railway  com- 
pany of  the  right  to  construct,  maintain, 
and  use  tunnels  in  the  subsoil  of  certain 
settled  land  was  a  sale  of  the  subsoil, 
and  not  the  sale  of  an  easement  under 
sect.  3  of  the  Settled  Land  Act,  1882.] 
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evident  that  no  cause  of  action  can  arise  from  their  exercise; 
they  can  be  opposed  only  by  an  obstruction  to  their  enjoyment. 

The  English  law  furnishes  the  following  amongst  other  in-  AfBimatiYe. 
stances  of  affirmative  easements : — 

Eights  of  way. 

[Right  to  make  surface  uneven  by  working  mines  in  such 

manner  as  to  let  it  down  (6). 
Bight  to  go  on  soil  of  another  to  clear  a  mill  stream  and 

repair    its    banks  ((?),    or    to    open    locks    in    time    of 

flood  (rf). 
Right  to  go  on  a  neighbour's  close,  and  draw  water  from  a 

spring  there  (^). 
Right  to  conduct  water  across  a  neighbour's  land  by  an 

artificial  watercourse,  and  to  go  upon  that  land  for  the 

purpose  of  turning  the  water  into  the  same  (/). 
Right  to  use  or  to  afifect  water  of  natural  stream  in  any 

manner  not  justified  by  natural  right. 
Right  to  discharge  water  or  other  matter  on  to  a  neighbour's 

land.  .^^ 

Right  to  make  spoil  banks  upon  surface  in  course  of  working 

minerals  {g). 
Right  to  use  close  for  purpose  of  mixing  muck  and  preparing 

manure  there  for  an  adjoining  farm  (A). 
Right  to  discharge  rain-water  by  a  spout    or    projecting 

eaves  (*).] 
Right  to  support  from  a  neighbouring  wall. 
[Right  to  drive  a  pile  into  the  bed  of  a  river  for  the  more 

convenient  use  and  enjoyment  of  a  wharf  (k). 


{b)  In  JRoicbotham  v.  Wilson  (1860), 
8  H.  L.  C.  362,  it  is  laid  down  that  such 
an  easement  may  be  granted  to  the 
owner  of  a  stratum  of  minerals.  It 
should  seem  that  it  might  also  be 
granted  to  the  owner  of  a  right  to  take 
minerals  in  alieno  solo ;  see  ante,  p.  12 
(note  (x))y  as  to  the  distinction. 

{e)  Lord  CampbeU  in  Beeston  v.  Weate 
(1856),  5  E.  &  B.  996 ;  Peter  y.  Daniel 
(1848),  6  C.  B.  568  ;  Roberta  v.  FeUowes 
(1906),  94  L.  T.  279. 

(d)  Sknpson  y.  Godmanehester  Corpora^ 
tion,  [1897]  A.  0.  696. 

{e)  See  iaee  t.  Ward  (1855),  4  E.  & 


B.  702. 

(/)  Beeeton  v.  Weate  (1856),  6  E.  & 
B.  986. 

iff)  Rogers  v.  Taylor  (1867),  1  H.  & 
N.  706 ;  Earl  of  Cardigan  v.  Armitage 
(1823),  2  B.  &  C.  197  ;  26  R.  R.  313. 

{h)  See  Fge  v.  Mumford  (1848),  11 
Q.  B.  666 ;  75  R.  R.  582,  where  the 
pleader  claimed  the  right  as  a  profit  k 
prendre. 

(i)[Harveu  t.  Walters  (1873),  L.  B. 
8  G.  P.  162.J 

Ik)  Lancaster  v.  Eve  (1859),  5  0.  B., 
N.  S.  717. 
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EASEMENTS  GENERALLT. 


^SirmBUYQ.  [Right  to  a  fender  in  a  mill  stream  to  prevent  a  waste  of 

water  (/). 

Bight  to  have  a  name  plate  on  a  door  (m). 

Eight  to  have  a  sign  post  on  a  common  before  a  public- 
house  (n). 

Eight  to  affix  a  sign  board  to  the  wall  of  a  neighbouring 
house  (o). 

Eight  to  nail  fruit  trees  to  a  wall  (p). 

Eight  to  place  stones,  rocks  or  piles  on  neighbour's  land  to 
protect  and  secure  buildings  from  encroachment  by  the 
sea  (q). 

Eight  to  use  a  fascia  embedded  in  a  neighbouring  wall  (r).] 

Eight  to  carry  on  an  offensive  trade. 

Eight  to  hang  clothes  on  lines  passing  over  the  neighbouring 
soil  («). 

Eight  to  bury  in  a  particular  vault  (/). 

[Eight  to  pew  in  a  church  (w).] 
The  principal  negative  easements  are : — 
NegatiTe.  Eight  to  receive  light  and  air  by  windows. 

Eight  to  support  of  neighbouring  soil  [for  buildings  (r). 

Eight  to  receive  a  flow  of  water  in  an  artificial  stream  {x).'] 


(/)  JTood  V.  ffetcett  (1846),  8  Q.  B. 
913  ;  70  R.  R.  689. 

(m)  Zaruf  v.  Dixon  (1847),  3  C.  B.  776 ; 
71  K.  R.  484. 

(»)  Soare  t.  Metropolitan  Board  of 
Worka  (1874),  L.  R.  9  Q.  B.  296. 

(o)  Moody  V.  8leggU9  (1879),  L.  R. 
12  Ch.  D.  261.  [In  an  American  case 
{Riehardion  v.  Timd,  16  Gray  (Mass.), 
387),  the  Court  reoo^ized  a  right  to 
deposit  merchandise  in  a  passage-way 
and  hoist  it  from  thence  into  a  window, 
and  for  that  purpose  to  swing  shutters 
over  the  passage-way.] 

(p)  Hawkins  v.  WaUit  (1763),  2  Wils. 
173. 

iq)  Philpot  V.  Bath  (1906),  21  T.  L.  R. 
634;  W.N.  114. 

(r)  See  Francis  v.  Haytoard  (1882), 
L.  R.  20  Ch.  D.  773 ;  22  Ch.  Div.  177. 
The  fascia  was  held  to  he  part  of  the 
plaintiff*8  premiseR ;  but,  if  it  had  been 
necessary,  the  judges  were  prepared  to 
reoog^nize  an  easement  to  use  it.  Cf. 
BeiUy  V.  Booth  (1890),  L.  R.  44  Ch. 
D.  12.  

(«)  See  Drewell  t.   Towler  (1832),   3  (x)  See  next  page. 


B.  &  Ad.  735.  [A  claim  to  have  trees 
overhanging  a  neighbour's  land  was 
negativea:  Lemmon  v.  Webb,  [1894] 
A.  0.  1.] 

(0  Bryan  v.  Whistler  (1828),  8  B.  & 

C.  288 ;  S.  C,  2  Man.  &  Ry.  318 ;  32 
R.  R.  389.  \_Moreland  v.  Biehardson 
(1856),  22  Beav.  696.] 

(»)  See  Best  on  Presumptions,  p. 
Ill;  Dauney  v.  Dee  (1621).  Cro.  Jac. 
605 ;  Hinde  v.  Charlton  (1866),  L.  R. 
2  C.  P.  104 ;  Brumfitt  v.  BoherU  (1870), 
L.  R.  6  C.  P.  224 ;  Greenway  v.  Hockin 
(1870),  L.  R.  6  C.  P.  235 ;  Crisp  v. 
Martin  (1876),  L.  R.  2  P.  D.  15;  Philippe ' 
V.  ffaUiday,  [1891]  A.  0. 228 ;  Stilemann- 
Gibbard  v.  Wilkinsony  [1897]  1  Q.  B. 
749. 

(v)  The  learned  author  stated,  in  the 
2nd  edit,  of  this  work,  that  the  right  to 
the  support  of  the  neighbouring  soil  for 
land  not  encumbered  by  buildings,  in 
not  an  easement;  and  the  subsequent 
decisions  show  that  his  view  was  well 
founded,  and  that  such  a  right  is  an 
ordinary  right  of   property:    see    the 
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basements  may  also  be  divided  into  continuous  and  discon-  Contmnous 
tinuous,  and  into  apparent  and  non-apparent.  ^uool?^^" 

"  Continuous  servitudes  are  those  of  which  the  enjoyment  is  or 
may  be  continual,  without  the  necessity  of  any  actual  interference 
by  man,  as  a  waterspout,  or  right  to  light  and  air. 

"Discontinuous  servitudes  are  those  the  enjoyment  of  which  can 
only  be  had  by  the  interference  of  man,  as  rights  of  way,  or  a  right 
to  draw  water  "  (y). 

"  Apparent  servitudes  are  those  the  existence  of  which  is  shown  Apparent  and 
by  external  works  (ouvrages  ext^rieurs),  as  a  door,  a  window,  a  ^^ou-apparent. 
watercourse. 

"  Non-apparent  servitudes  are  those  which  have  no  external  sign 
of  their  existence ;  as  the  prohibition  to  build  on  particular  land, 
or  to  buUd  above  a  certain  height "  (s). 

This  illustration  of  a  "  door  "  seems  inexact.  By  "  signe  appa- 
rent "  appears  to  be  meant  not  merely  some  visible  indication  of 
the  intention  to  use  an  easement,  but  some  permanent  change  of 
one  or  other  of  the  tenements,  indicating  that  one  is  subjected 
necessarily  to  the  convenience  of  the  other.  A  "  door,"  considered 
as  an  opening  for  the  use  of  a  right  of  way,  would  not  satisfy  this 
condition  (a). 

"  There  are,"  says  Merlin,  "  some  servitudes,  which  are  called 
non-apparent  (cach^es),  which  manifest  themselves  by  an  exterior 
sign ;  as,  for  example,  where  I  have  a  right  of  way  in  the  court  or 
garden  of  my  neighbour,  and  I  have  a  door  which  announces  this 
right  of  way  "(J). 

The  leading  division  of  prsedial  servitudes  in  the  civil  law,  but  Urban  and 


cited  Part  III.  Chap.  IV.  Sect.  1.  of  a  natural  stream  was  formerlj  in- 

The  present  work  treats  as  well  of  sach  eluded  in  this  class,  but  the  oases  cited 

natural  right  as  of  that  which  is  ao-  post,  Part  HI.  Chap.  I.,  decide  that  it 

quired  by  grant  or  user,  but  the  passage  is  an  ordinary  right  of  property,  and 

in  the  text  applies  of   course  to  the  not  an  easement, 

latter  only^^  (y)  Code  Civil,  art.  688. 

It  has  been  lately  doubted  whether  / ;  r»  j    /-i.  m     _x    /»«/x      rrw« 

the  right  to  support  for  buildings  may  ^  W .  ^^^  ^^»  ^'/^^  .•^^u^r,^' 

not   te  after  X  an  affirmative  ease-  ^P^tions  were  first  found  m  the  Code 

ment:   see  Dalton  v.  Angus,  quoted  in  Civil:    per  Lord  Blackburn,  L.   R.   6 

the  section  above  referred  to.  ^PP"  ^^-  ^^  P-  821.] 

{x)  Bameshur  Perfhad  Narain  Singh  v.  («)  [See  below,  page  137,  fi'.] 

KwmjBehaH  Fattuk  (1878),  4  A.  C.  121,  {b)  Repertoire  de  Jurisprudence,  tit. 

126 ;    Kensit  v.  Great  Eastern  Rail.  Co.  Servitude,  p.  60.    The  case  above  sug- 

(1884),  27  C.  D.  122,  per  Cotton,  L.  J.,  gested  by  Merlin   is  precisely  that  of 

134;  Baily4i  Co.  v.  Clark,  Son  &  Mof  Fheysey  v.   Vicary  (1847),  16  M.  &  W. 

land,  [1902]  1  Ch.  649.  484 ;  73  R.  R.  683,  subHtituting  for  a 

The  right  to  receive  a  flow  of  water  "  door  '*  a  visible  hard  carriage  drive. 
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£A8£H£NT8  GENERALLY. 


^^^^^^  which  appears  to  aflEord  no  practically  useful  distiiictioii  in  the 

English  law,  is  into  urban  and  rustic  servitudes — the  former  in- 

tiuUsi.  '  eluding  all  senritudes  relating  to  buildings  wherever  situated ;  the 
latter,  all  those  relating  to  land  uncovered  by  buildings,  whether 
situated  in  town  or  country. 

The  rustio  servitudes  comprised  rights  of  way  and  watercourses 
and  rights  to  drive  cattle  to  water  {c) ;  the  urban  servitudes  com- 
prehended all  those  which  belonged  to  a  building,  as  eaves-droppings, 
support  of  beams,  rights  to  light  {d). 


{e)  Porr6  aatem  nd  predia  reL  nutica 
sunt  yel  urbana,  ita  quoque  et  aerri- 
tutctt  qua  iia  mhaBrent,  vel  maticcB  sont, 
vol  urbaosB.  Prsedia  rnBtica  sunt,  loca 
ledificiiA  vacaa,  in  orbe  area,  ran  ager ; 
non  enim  loco,  sed  materie  et  genere, 
diMtinguuntnr. — Vinnias,  ad  Inst.  lib.  2, 
tit.  3. 

Roaticorum  pnediomm  jura  sunt 
h»c;  iter,  aotos,  yia,  aqusB  ductus. — 
Inst.  2,  3,  pmf. 

Inter  rustioorum  prfediomm  servi- 
tutes  auidam  computari  rectd  putant, 
aqun  haustum,  i>ecori8  ad  aquam  ad- 
pulsum,  jus  paacendi,  oalcis  coquendaB, 
arouee  fodiendae.— Ibid.  §  2. 

(d)  Fnediorum  urbanorum  servitutes 
sunt  bee,  quae  cedificiis  inbesrent;  ideo 
urbanorum  pnediorum  diotee  quoniam 


cedifida  omnia  urbana  prasdia  appel- 
lamus,  etsi  in  villi  (in  the  country, 
Dig.  50,  15,  211]  aedifioata  sint.  Item 
urbanorum  pnediorum  servitutes  sunt, 
ut  vicinus  onera  vidni  sustineat,  ut  in 
parietem  ejus  liccat  vicino  tignum  im- 
mittere,  ut  stUlicidium  vel  flumen  re- 
cipiat  quis  in  aedes  suas,  vel  in  aream, 
vel  in  cloacam,  ne  altius  quis  toUat  aedes 
suas,  ne  luminibus  vidni  officiat. — Ibid. 

§1. 

£t  denique  projidendi,  proteg^r- 
dique. — Dig.  8,  2,  2,  de  serv.  pned.  urb. 

Jus  doacas  mittendse  servitus  est. — 
Dig.  8,  1,  7,  de  serv. 

Est  et  baBO  servitus  ne  piospeotui 
officiatur. — Dig.  8,  2,  3,  de  serv.  pned. 
urb. 
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PART  II. 

OP  THE  ACQUISITION  OP  EASEMENTS, 


INTEODUCnON. 

The  origin  of  some  easements  is  as  ancient  as  that  of  property.  ^"fi^^J 
One  tenement  may  be  subjected  to  the  convenience  of  another  by 
the  hand  of  nature  itself ;  the  inferior  elevation  of  one  in  relation 
to  the  other  may  subject  it  to  the  fall  of  water  from  the  higher 
ground.  A  similar  disposition  may  be  produced  by  the  act  of 
man  permanently  changing  their  previous  relation,  and  thus 
affixing  to  them  qualities  with  which  they  were  not  originally  in- 
vested ;  as  when,  by  the  erection  of  buildings,  water  is  discharged 
upon  the  neighbouring  land,  or  light  and  air  are  received  through 
a  window.  Other  easements  [involve]  no  apparent  change  in  the 
condition  of  the  two  tenements,  but  exist  only  by  a  repetition  of 
the  acts  of  man,  as  rights  of  way. 

"  The  origin  of  servitudes,"  says  an  eminent  French  writer,  "  is 
as  ancient  as  that  of  property,  of  which  they  are  a  modification. 
By  their  natural  disposition  the  inferior  lands  were  placed  in  a 
species  of  dependence  on  those  more  elevated,  and  the  first 
po^essors  of  the  soil  recognized  the  indispensable  necessity  of  such 
subjections.  When  the  extension  of  cultivation  brought  men 
nearer  together,  and  the  want  of  a  common  defence  formed  the 
first  society,  public  utility  and  safety  led  to  the  conviction,  that  it 
was  necessary  to  restrict  in  certain  cases  rights  legitimate  in  them- 
selves, but  the  absolute  exercise  of  which  by  individuals  could  not 
take  place,  without  rendering  some  properties  almost  valueless.  In 
a  short  time  similar  rights  were  stipulated  for  by  private  persons, 
as  matter  of  utility,  or  even  pleasure.  Thus,  from  the  disposition 
of  nature,  the  wants  of  society,  and  the  agreements  of  individuals, 
have  originated  prsedial  servitudes  '*  (a). 

(a)  PardfiesQB,  Trait6  dee  Serntudes,  S.  1. 
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Civil  law. 


Law  of 
EnglaDd. 


ACQUISITION  OF  EASEMENTS. 

By  the  civil  law,  the  origin  of  servitudes  was  referred  to  "  lex, 
natura  loci,  vetustas  **  (6). 

By  the  law  of  England,  the  origin  of  rights  of  this  kind  [other 
than  the  *•  natural"  or  common  law  rights  above  described],  is 
referred  either  to  an  express  contract  between  the  parties,  or  to  a 
similar  contract  implied  from  the  peculiar  relation  of  the  parties  at 
the  time  they  became  possessed  of  their  respective  tenements,  or 
from  the  long  continued  exercise  of  the  right  (c). 

The  cases  of  express  agreement  are  of  comparatively  rare 
occurrence,  and  present,  for  the  most  part,  but  little  difficulty,  as 
far,  at  least,  as  concerns  the  mere  extent  of  the  right  so  conferred. 
By  far  the  greater  proportion  of  easements  rest  on  implied  agree- 
ments, the  terms  and  conditions  of  which  can  be  collected  only 
from  the  actual  amount  of  enjoyment  proved  to  have  been  had. 


{b)  In  stunxni  tria  sunt  per  quae  infe- 
rior locus  superiori  servit.  Lex,  natura 
loci,  vetustas,  quBB  semper  pro  lege  hab- 
etur ;  minuendarum  scilicet  litium  cau8&. 
— Dig.  39,  3,  2,  de  aq.  et  aq.  pi.  arc. ; 
Cod.  7,  22,  2,  de  loiigi  temporis. 

{c)  [See  the  judgment  of  Littledale, 
J.,  in  Moore  v.  :Raw8on  (1824),  3  B.  &  C. 
339  ;  27  R.  R.  375 ;  and  An^us  v.  Daiton 
(1877),  L.  R.  3  Q,  B.  D.  at  p.  93,  per 
Lush,  J.  And  so  Bracton  sajs  (lib.  4, 
cap.  37),  **  Item  pertinere  poterunt  (ser- 


yitutee)  sine  oonstitutlone  per  loDgam 
usum  continuum  et  pacificum.  et  non 
interruptum  per  aliquod  impNedimentum 
contranum,  ex  patientia  inter  prae- 
sentes,  quse  trahitur  ad  consensum. 

But  it  is  now  generally  thought  that, 
in  the  absence  of  fraud,  continuous  pos- 
session alone  should,  in  English  as  in 
Roman  law,  be  held  to  constitute  a 
valid  title,  without  resort  being  had  to 
the  fiction  of  an  ag^reement.] 
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CHAPTER  I. 

OF  THE   ACQUISITION   OF   EASEMENTS   BY  EXPRESS  AGREEMENT. 

Sect.  1. — From  whom  they  may  he  acquired, 

[A  LIMITED  owner  has  no  power  under  the  Lands  Clauses  LancUClanses 
Consolidation  Act,  1845  («),  to  grant  an  easement;  nor  could  a  Act**i845f^^ 
railway  company  or  other  public  body,  having  simply  the  powers 
of  that  Act,  purchase  an  easement  at  all  (ft).     But  special  powers  to 
acquire  easements  are  now  frequently  given  to  railway  companies. 

Sect.  3  of  the  Settled  Land  Act,  1882  (c),  empowers  a  tenant  for  Settled  Land 
life  to  "fcrthe  settled  land,  of  any  easement,  right  or  privilege  of  ^^*  ^^^^* 
any  kind  over  or  in  relation  to  the  same"  {d) ;  and  under  sect.  6  of 
the  same  Act  a  tenant  for  life  may  grant  a  lease  of  "any  easement, 
right  or  privilege  of  any  kind  over  or  in  relation  to"  the  settled 
land.  Under  this  section  it  has  been  held  {e)  that  a  tenant  for  life, 
under  a  settlement  of  the  surface  of  lands,  may  grant  a  lease  of  a 
right  to  let  down  the  surface  of  the  land,  although,  under  the 
settlement,  he  had  no  power  to  work  the  minerals  so  as  to  let  down 
the  surface ;  and  in  the  same  case  it  was  held  that  the  fact  that 
sect.  7  (3)  of  the  Act  (which  provides  that  every  lease  shall  contain 
a  condition  of  re-entry  for  non-payment  of  rent)  cannot  be  complied 
T\'ith  in  the  case  of  a  lease  of  an  incorporeal  hereditament,  does  not 
prevent  a  tenant  for  life  from  granting  such  a  lease. 

By  the  Settled  Land  Act,  1890  (/),  any  easement,  right  or  Settled  Land 
privilege  of  any  kind  may,  on  an  exchange  or  partition  {g)  of       * 
settled  land  be  reserved  or  granted,  or  other  land  or  an  easement, 
right  or  privilege  of  any  kind  may  be  given  or  taken  in  exchange 


(«)  8  &  9  Vict.  c.  18.  (rf)  As  to  the  limits  of  this  power,  see 

a  railway  compLy.  aee  Se  Gonty  aZ  riM'^^/eO            "^  ^""^""O^'^. 

a,.,  [1896]  2  «.  B.  439.  ^j  g^  g^^jl^  j^^  ^^^  jgg2^  ^   3 

(«)  45  ft  46  Tict.  c.  38.  p.)  (iv.),  17. 
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[or  on  partition  for  land  or  for  any  other  easement,  right  or  pririlege 
of  any  kind ;  and  this  provision  authorizes  an  exchange  of  ease- 
ments, apart  from  any  exchange  or  partition  of  land  {h). 


Diiitinction 
between  law 
and  cquitj. 


Express  con- 
oemion  of 
easement  can 
be  by  deed 
only. 


Coparoenera. 


Sect.  2. — Nature  of  the  Instrument. 
(a.)  Common  Lair. 

Law  and  equity  are  now  administered  concurrently  in  all  the 
courts  (i).  But  the  distinction  between  legal  and  equitable  rights 
is  still  material  in  certain  cases,  as  in  the  case  of  a  voluntary  grant 
or  agreement  for  a  grant,  or  where  a  purchase  for  value  without 
notice  is  pleaded  ;  and  it  is  convenient  to  treat  them  separately.] 

Whatever  doubts  may  formerly  have  existed  as  to  the  creation  of 
easements  by  express  agreement,  it  seems  to  be  now  fully  settled, 
that,  like  all  other  incorporeal  hereditaments,  [at  common  law,] 
they  can  be  created,  [so  as  to  be  legally  appurtenant  to  property,] 
only  by  an  instrument  under  seal  {k). 

"And  here,"  says  Lord  Coke  (/),  "is  implied  a  division  of  fee 
or  inheritance ;  viz.,  into  corporeal,  as  lands  and  tenements,  which 
lie  in  livery  (w/),  comprehended  in  this  word  feoffment,  and  may 
pass  by  livery,  by  deed,  or  without  deed ;  and  incorporeal,  which 
lie  in  grant,  which  cannot  pass  by  livery,  but  by  deed,  as  ad- 
vowsons,  commons,  &c. ;  .  .  .  .  and  the  deed  of  incorporeate 
inheritances  doth  equal  the  livery  of  corporeate.  .  .  .  Grant, 
concessiOy  is  properly  of  things  incorporeate,  which,  as  hath  been 
said,  cannot  pass  without  deed  "  (w). 

The  only  exception  to  the  general  rule  appears  to  be  in  the  case 
of  coparceners ;  for,  as  "land  or  other  things  that  lie  in  livery  may 
pass  between  them  without  deed,  so  also  may  incorporeal  heredita- 
ments which  lie  in  grant ''  (o). 


(A)  Re  Bracken's  Settlement,  [1903]  1 
Ch.  266. 

ii)  Jud.  Act.  1873,  88.  24,  26. 

{k)  [Or  by  will:  Pearson  v.  Spencer 
(1863),  3  B.&  8.  761.  Under  the  Land- 
lord and  Tenant  Law  Amendment  Act 
(Ireland),  1860  (23  &  24  Vict.  o.  164),  a 
lettinff  of  an  easement  or  other  incor- 
poreal hereditament  can  be  effected 
without  seal  in  Lreland.  See  Radcliffe 
V.  Hayee,  [1907]  1  Ir.  R.  101.  And  in 
Sootland  also  an  easement  can  bo  created 


by  an  instrnment  not  under  seal :  North 
British  Bail,  Co.  v.  Bark  Yard  Co.  Ltd., 
[1898]  A.  C.  643.] 

(t)  Co.  Litt.  9  a. 

(m)  [Corx>oreal  hereditaments  now  lie 
in  grant  also ;  8  &  9  Vict.  c.  106.] 

(n)  Bex  V.  Inhabitants  of  Uorndon' 
on^the-Hill  (1816),  4  M.  &  S.  662 ;  and 
Hewlins  y.  Shippam  and  Cocker  y.  Cotoperj 

(o)  Johnson  y,  Willson  (1741),  Willes, 
263 ;  Co.  Litt.  169 ;  21  Edw.  3,  2. 
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Nevertheless,  questions  of  considerable  difficulty  and  nicety  have  Effect  of  a 
been  raised  as  to  the  effect  of  a  licence;  and  it  has  been  contended, 
"  that  a  beneficial  privilege  in  land  may  be  granted  without  deed, 
and,  notwithstanding  the  Statute  of  Frauds,  without  writing  *'  {p). 

Upon  a  review  of  the  authorities,  however,  it  would  appear  that  licence  may 
this  position  cannot  be  considered  as  law ;  and  that  the  utmost  ^^<^on  of 
effect  [in  this  respect]  of  a  licence  is,  that  it  may  work  the  ex-  an  eaaement. 
tinguishment  of  an  existing  easement, — as  where  permission  is 
given  to  a  man  to  erect  something  on  his  own  land  which  is  in- 
compatible with  the  continuance  of  some  easement  over  it,  to 
which  the  licensor  was  entitled. 

[It  should  be  remembered,  in  considering  the  cases  on  the  point.  Mere  parol 
that  a  mere  parol  licence,  not  coupled  with  a  grant,  is  at  law  J^^i^le. 
revocable  at  any  time  by  the  licensor.     But  the  licensee  is  not  a 
trespasser  imtil  the  licence  is  revoked ;  and  he  has  a  reasonable 
time  after  the  withdrawal  of  the  licence,  to  go  off  the  land  and  to 
remove  goods  which  he  has  been  licensed  to  place  there  (g).] 

In  Winter  v.  Brockwell  {r)y  the  declaration  stated,  that  the  Winter  y. 
plaintiff  was  entitled  to  an  easement  of  a  passage  for  light  and  air  '^'*''<'*^*^- 
to  his  dwelling-house,  through  an  ancient  window,  over  an  open 
space  of  land  of  the  defendant,  and  that,  by  means  of  such  open 
space,  noisome  smells  from  the  defendant's  house  evaporated, 
without  occasioning  any  nuisance  to  the  occupier  of  the  plaintiff's 
house,  and  that  the  defendant  wrongfully  erected  a  skylight  above 
the  plaintiff's  ancient  window,  and  covering  the  open  space  above 
mentioned,  by  means  of  which  "  the  light  and  air  were  prevented 
entering  the  plaintiff's  window  and  into  his  house,  and  noisome 
smells,  arising  from  the  adjoining  house,  were  prevented  from 
evaporating,  and  entered  the  plaintiff's  dwelling-house."  The 
defendant  pleaded  the  general  issue. 

It  appeared  in  evidence  that  the  open  space  "  which  belonged 
to  the  defendant's  house  had  been  inclosed  and  covered  by  a 
skylight  in  the  manner  stated,  mth  the  express  consent  and  appro- 
bation of  the  plaintiff,  obtained  before  the  inclosure  was  made,  who 
also  gave  leave  to  have  part  of  the  framework  nailed  against  his 
wall ;   some  time  after  it  was  finished,  the  plaintiff  objected  to 


(p)   Taylery.  Waters  (1817),  7  Taunt.  L.  R.  9  Q.  B.  400;   WiUon  v.  Tavener^ 

384  ;  18  E.  R.  499,  post,  p.  35.  [1901]  1  Ch.  578. 

(o)  Comuh  V.   Stubbi  (l870),   L.   R.  (r)  (1807),  8  East,  308 ;  9  R.  R.  464. 

6  C.  P.  334 ;  Mellor  v.  Waikina  (1874), 
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WtnUry.  it,  and  gave  notice  to  have  it  removed;  but  Lord  Ellenborough 
.  was  of  opinion,  that  the  Kcence  given  by  the  plaintiff  to  erect  the 
skylight,  having  been  acted  upon  by  the  defendant  and  the 
expense  incurred,  could  not  be  recalled,  and  the  defendant  made 
a  wrongdoer,  at  least  not  without  putting  him  in  the  same  situa- 
tion as  before,  by  offering  to  pay  all  the  expenses  which  had  been 
incurred  in  consequence  of  it.  And,  under  this  direction,  the 
defendant  obtained  a  verdict." 

On  a  motion  for  a  new  trial,  in  support  of  which  no  argument 
appears  to  have  been  advanced,  his  Lordship  said,  "That  the 
point  was  new  to  him  when  it  occurred  at  the  trial,  but  he  then 
thought  it  very  imreasonable  that,  after  a  party  had  been  led  to 
incur  expense  in  consequence  of  having  a  licence  from  another  to 
do  an  act,  and  the  licence  had  been  acted  upon,  that  the  other 
should  be  permitted  to  recall  his  licence  and  treat  the  first  as  a 
trespasser  for  having  done  that  very  act.  That  he  had  afterwards 
looked  into  the  books  upon  this  point,  and  found  himself  justified 
by  the  case  of  Webb  v.  Paternoster  («),  where  Ilaughton,  J.,  lays 
down  this  rule,  that  a  licence  executed  is  not  countermandable, 
but  only  where  it  is  executory.  And  here  the  licence  was 
executed." 

It  is  to  be  observed,  in  this  case,  that  the  action  was  brought 
for  the  consequential  injury  only,  and  not  for  the  trespass  com- 
mitted on  the  plaintiff's  land  by  affixing  the  iron  work  to  his  wall, 
as  to  which  no  point  appears  to  have  been  made.  The  question 
arising  on  the  Statute  of  Frauds,  as  to  this  being  an  interest  in 
land,  was,  we  are  told  in  a  note,  "stated  and  overruled."  The 
most  important  observation  which  suggests  itself  is  on  the  state- 
ment of  the  injury  in  the  declaration.  The  complaint  appears  to 
have  been  twofold:  that  is  to  say,  the  plaintiff  complained  that 
his  easement — his  passage  of  light  and  air  to  his  ancient  window — 
was  obstructed,  and  also  that  he  had  been  deprived  of  a  distinct 
right,  which  every  owner  of  property  possesses  without  any  pre- 
scription, and  which  can  only  be  infringed  upon  by  the  acquisition 
of  an  easement  on  the  part  of  his  neighbour;  viz.,  a  right  to 
enjoy  his  property  without  being  subject  to  any  private  nuisances, 
such  as  the  noisome  smells  mentioned  in  this  case.  From  the 
loose  manner  in  which  the  case  is  reported,  it  is  not  easy  to  say 


(a)  (1620),  Palmer,  71 ;  2  Roll.  Hep.  162 ;  Poph.  161. 
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whether  the  smells  proceeded  from  the  defendant's  house  or  from     ^^^; 

the  house  of  a  third  party;  in  HeicUns  v.  Shippam  (^),  the  latter 

was  considered  to  have  been  the  case.  Nor  does  it  appear  from 
the  statement  of  facts  in  the  report  whether  any  such  smells  had 
actually  been  caused  by  the  defendant,  or  whether,  supposing  any 
such  smells  to  have  been  produced,  evidence  of  a  prescriptive 
right  to  make  such  a  nuisance  was  adduced  on  the  part  of  the 
defendant,  the  only  injury  alluded  to  in  the  judgment  being  the 
obstruction  to  the  light  and  air.  This  case  appears  to  have 
undergone  very  little  consideration  (w). 

Fentinuin  v.  Smith  {x)  was  an  action  brought  for  diverting  a  FnntimanY. 
watercourse  from  the  plaintiff's  mill.  The  declaration  stated  '^"'*'*' 
the  plaintiff's  possession  of  a  mill,  and  that  by  reason  thereof  he 
was  entitled  to  the  use  and  benefit  of  the  water  of  a  rivulet, 
which,  until  the  interruption  complained  of,  flowed  through  a 
tunnel  into  another  stream,  whereon  the  plaintiff's  mill  was 
built ;  but  that  defendant  cut  a  channel,  and  thereby  diverted  the 
water  from  running  into  the  said  tunnel,  and  so  to  the  mill. 

At  the  trial,  it  appeared  that  the  tunnel  was  made  in  the  de- 
fendant's land,  and  fixed  into  the  ground  with  stone- work;  that 
the  defendant  agreed  for  a  guinea  to  let  the  plaintiff  lay  the 
tunnel,  for  the  purpose  of  conveying  the  water  to  the  mill ;  that 
defendant  even  assisted  at  the  making  of  the  tunnel,  under  the 
plaintiff's  directions ;  but  no  conveyance  was  made  of  the  land  to 
the  plaintiff;  the  guinea  was  afterwards  tendered  to  the  defen- 
dant, but  he  refused  to  receive  it  or  to  give  his  assent  to  the 
continuance  of  the  tunnel,  and  made  the  obstruction  complained 
of.  A  verdict  having  passed  for  the  plaintiff,  with  leave  to  move 
to  enter  a  nonsuit,  in  opposition  to  a  rule  obtained  for  this  pur- 
pose, it  was  contended,  "that  it  was  sufficient  for  the  plaintiff, 
against  a  wrongdoer,  to  declare  upon  his  possession  of  the  mill 
with  the  appurtenants ; "  but  Lord  EUenborough  said,  "  Such  an 
allegation  could  not  be  sustained  without  showing  that  the  appur^ 
tenants  were  kgaliy  such.  Now  here  t/ie  title  to  hare  the  water 
flotcing  in  the  tunnel  over  the  defendant's  land  could  not  pass,  by 

iC)  Post,  p.  36.  ereating    an   easement.      In    Lavies   y. 

u)  [It   is,  however,    recognized    as  Marshall   (1861),  10  C.  B.,  N.  S.  711, 

law  bjTindal,  0.  J.,  in  Liggim  v.  Inge,  Williams,  J.,  said  that  Winter  y.  Brock- 

cited  poet,  in  this  chapter ;  and  (as  was  %i>ell  and  Liggint  v.  Inge  have  not  been 

pointed  oat  by  Alderson,  B.,  in  Wood  v.  in  the  least  shaken  by  subsequent  cases.] 

LeadbiUer)  was  decided  on  ^rounds  in-  (x)  (1803),  4  East,  107 ;  7  R.  R.  633. 
ipplicable  to  cases  as  to  w  mode  of 

O.  3 
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TayUr  y. 
Waters, 


FentimanY.   parol  licence  mthout  deed,  and  the  plaintiff  oould  not  be  entitled 

'• —  to  it,  as  stated  in  the  declaration,  by  reason  of  his  possession  of  the 

mill ;  but  he  had  it  by  the  licence  of  the  defendant,  or  by  contract 
with  him :  and  if  by  licence  it  was  revocable  at  any  time.  The 
enjoyment,  with  the  defendant's  assent,  was  not  left  as  evidence  to 
the  jury  to  presume  a  grant,  hut  it  was  supposed  that  it  gave  a  title 
in  point  of  law,  uhich  it  cUarhj  did  fwt.^^ 

This  case  is  not  only  clear  and  positive  in  its  language,  but  it 
derives  additional  importance  as  showing  the  construction  that 
ought  to  be  put  upon  any  ambiguity  of  language  occurring  in  a 
subsequent  decision  of  the  same  learned  Judge  in  Winter  v. 
Brockwell;  as  it  can  hardly  be  supposed  that,  if  he  had  changed 
his  opinion  and  adopted  a  view  quite  contrary  to  that  previously 
expressed  by  him,  he  would  not  have  made  some  allusion  to  the 
case  in  which  he  had  before  given  such  a  decided  opinion. 

The  principal  authority  in  support  of  the  position — that  a 
parol  licence,  when  executed,  can  pass  an  incorporeal  heredita- 
ment— is  the  case  of  Tayler  v.  Waters  {y).  Qibbs,  C.  J.,  in 
delivering  the  judgment  of  the  Court  in  that  case,  said:  "This 
was  an  action  against  the  door-keeper  of  the  Opera  House  for 
denying  admission  to  the  plaintiff,  who  was  the  holder  of  a 
silver  ticket,  purporting  to  give  him  an  entrance  into  that 
theatre  for  twenty-one  years.  It  was  objected,  that  the  right 
claimed  was  an  interest  in  land,  and  being  for  more  than  three 
years,  could  not  pass  without  a  writing,  signed  by  the  party  or 
his  agent  authorized  in  writing,  and  that  W.  Tayler  was  not  so 
authorized  by  the  trustees.  And  it  was  further  insisted  by  the 
defendant  that  such  an  interest  could  only  pass  by  deed.  The 
answer  given  to  these  objections  was,  that  this  was  not  an 
interest  in  land,  but  a  licence  irrevocable  to  permit  the  plaintiff 
to  CDJoy  certain  privileges  thereon,  and  was  not  required  to  be 
in  writing  by  the  Statute  of  Frauds,  though  it  extended  beyond 
the  term  of  three  years,  and,  consequently,  might  be  granted 
without  a  deed;  and  though  W.  Tayler  had  affected  to  grant 
this  by  deed,  it  may  bind  the  trustees,  not  as  their  deed,  but  as 
a  licence  authorized  by  them.  In  support  of  this  doctrine  the 
following  cases  are  found: — Webb  v.  Paternoster {z),  licence  to 
the  plaintiff  from  Sir  W.  Plummer  to  lay  a  stack  of  hay  on  his 


J)  (1817),  7  Taunt.  382  ;  18  R.  R.  499. 

[i)  (1620),  Palm.  71 ;  S.  0.,  2  Bo.  Bep.  162 ;  Foph.  151. 
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knd  for  a  reasonable  time;  afterwards  Sir  W.  Plummer  leased      '^^^y 

the  land,  and  the  lessee  turned  in  his  cattle  and  ate  the  hay,   1 

for  which  this  action  was  brought.  The  Court  held  that  such 
licence  was  good,  and  could  not  be  countermanded  within  a 
reasonable  time;  but  that  more  than  a  reasonable  time  had 
elapsed,  half-a-year,  and  therefore  the  licence  was  at  end.  This 
case  was  recognized  and  acted  upon  by  Lord  Ellenborough  and 
the  Court  of  King's  Bench  in  Winter  v.  Brochcell{a),  This 
shows  that  a  beneficial  licence,  to  be  exercised  upon  land,  may 
be  granted  without  deed,  and  cannot  be  countermanded,  at  least 
after  it  has  been  acted  upon;  and  this  would  also  be  sufficient 
to  show  that  this  is  not  such  an  interest  in  land  as,  by  the 
Statute  of  Frauds,  can  only  pass  by  writing;  but  if  any  doubt 
remained  upon  the  latter  point,  it  has  been  long  ago  expressly 
decided  by  the  Court  of  King's  Bench  in  the  case  of  Wood 
V.  Lake  (J),  better  reported  in  a  MS.  book  of  Mr.  Justice 
Burrough,  p.  61.  —  *  Licence  to  stack  coals  on  the  defendant's 
close  for  seven  years  cannot  be  revoked  at  the  end  of  three.' 
These  cases  abimdantly  prove  that  a  licence  to  enjoy  a  bene- 
ficial privilege  on  land  may  be  granted  without  deed,  and,  not- 
withstanding the  Statute  of  Frauds,  without  writing.  What 
the  plaintiff  claims  is  a  licence  of  this  description,  and  not  an 
interest  in  the  land.  That  it  was  in  the  ordinary  course  of 
management  to  make  such  grants  appears  from  the  plaintiff 
not  having  been  disturbed  by  the  trustees  while  they  had  pos- 
session for  some  years,  at  least  in  and  after  1800.  He  is, 
therefore,  entitled  to  exercise  the  licence  granted  to  him,  and 
may  maintain  the  present  action  against  the  defendant,  who  has 
disturbed  him  in  it." 

Assuming  the  right  here  claimed  by  the  plaintiff  to  be  an 
easement,  it  must  be  conceded  that  this  case  would  be  a  direct 
authority  for  the  position  that  an  easement  may  be  created  by 
parol;  it  does  not,  however,  rest  on  the  foundation  of  any 
previous  decision,  except  that  in  Sayer;  the  case  of  Wehh  v. 
Paternoster  is  in  reality  a  mere  dictum,  as  the  Court  was  not 
called  upon  to  decide  the  question  as  to  the  validity  of  the 
licence ;  and  the  case  of  Winter  v.  Brocktcell,  on  which  the 
Chief  Justice  seems  principally  to  rely,  is  clearly  no  authority 


(a)  (1807),  8  East,  308  ;  9  R.  R.  454.  {b)  (1751),  Sayer,  3. 
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for  the  position  it  is  here  cited  to  support,  as  is  shown  by  several 
-  subsequent  cases,  in  which  the  judgment  of  Lord  EUenborough 
has  been  fully  considered  {c). 

Thus,  comparatively  unsupported  by  any  earlier  authority,  it 
is  directly  at  variance  with  numerous  later  decisions,  in  two  of 
which  the  question  has  been  most  elaborately  discussed. 

In  the  case  of  Hetclbis  v.  Shippam  (d),  for  a  valuable  con- 
sideration given  by  the  plaintiff  to  the  defendant,  he  assented  to 
the  plaintiff's  making  a  drain  at  his  own  expense  in  his  (the  de- 
fendant's) land.  The  plaintiff  made  his  drain  at  a  considerable 
expense.  In  an  action  brought  against  the  defendant  for  after- 
wards stopping  up  the  drain,  GrfiJiam,  B.,  was  of  opinion  that 
the  right  claimed  under  the  licence  granted  by  the  defendant  io 
have  the  drain  in  the  soil  of  another  was  an  uncertain  interest  in 
the  land  within  the  first  section  of  the  Statute  of  Frauds :  and 
not  being  granted  by  any  instrument  in  writing,  the  plaintiff  ac- 
quired under  it  a  right  at  will  only,  which  was  determined  by  tlie 
defendant's  stopping  up  the  drain.  He  therefore  directed  a  non- 
suit, with  leave  to  the  plaintiff  to  move  to  enter  a  verdict. 

A  rule  having  been  obtained  to  set  aside  the  nonsuit,  the  Court 
upon  argument  discharged  it.  The  elaborate  judgment  of  tlie 
Court,  in  which  all  the  authorities  are  reviewed,  was  delivered  by 
Bayley,  J.  "  A  right  of  way  or  a  right  of  passage  for  water," 
said  the  learned  Judge,  "  (where  it  does  not  create  an  interest  in 
the  land)  is  an  incorporeal  right,  and  stands  upon  the  same 
footing  with  other  incorporeal  rights,  such  as  rights  of  common, 
rents,  advowsons,  &c.  It  lies  not  in  livery  but  in  grant,  and  a 
freehold  interest  in  it  cannot  be  created  or  passed  (even  if  a 
chattel  interest  may,  which  I  think  it  cannot)  otherwise  than  by 
deed.  Termes  de  la  Ley,  a  book  of  great  antiquity. and  accuracy, 
defines  an  easement  to  be  a  privilege  that  one  neighbour  hath  of 
another  by  charter  or  prescription,  without  profit ;  and  it  instances, 
*  as  a  way  or  sink  through  his  land,  or  such  like.'  In  Co.  Litt. 
9a,  Lord  Coke  distinguishes  between  corporeal  things  which  lie 
in  livery  and  incorporeal  which  lie  in  grant,  and  cannot  pass  but 
by  deed,  as  advowsons,  commons,  &c. ;  and  it  seems  to  be  his 
opinion  that  (except  in  certain  specified  cases),  where  livery  is 
necessary  as  to  the  one,  a  deed  is  necessary  as  to  the  other.    The 


(c)  MetcHfU    V.   Shippam,   Liggins    v. 
Inge^  Cocker  r.  Cotcper, 
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same  may  be  collected  from  the  passage  abeady  cited  from  Co.     S^Hm  v. 

Litt.  42  a.     In  Co.  Litt.  169,  the  excepted  case  of  parceners  is  ^pp^^- 

mentioned :  and  there  it  is  said  that  though  common  of  estovers 
or  pasture,  or  a  corody,  or  a  way,  lie  in  grant,  they  may,  upon 
partition  between  the  parcenersy  be  granted  without  deed.  So  both 
Littleton  and  Lord  Coke  state,  in  the  same  part,  that  a  rent  may 
be  granted  in  the  case  of  parceners  for  owelty  of  partition  with- 
out deed ;  and  Lord  Coke  notices  that  rents,  commons,  advowsons, 
and  the  like,  that  lie  in  grant,  though  they  cannot  pass  without 
deed,  may  be  divided  between  parceners  by  parol  without  deed. 
Chattels,  whether  real  or  personal,  may  in  general  be  granted 
without  deed:  Sheppard's  Touchstone,  232;  and  in  the  case  of 
things  lying  in  livery,  a  demise  thereof  may  be  made  for  any 
number  of  years  at  common  law  without  deed ;  but  Lord  Coke, 
in  Co.  Litt.  85  a,  makes  a  distinction  between  original  chattels 
and  chattels  created  out  of  a  freehold  lying  in  grant,  that  the 
former  may  pass  without  deed,  the  latter  cannot  be  created  or 
pass  without  it ;  and  whether  there  is  a  distinction  in  this  respect 
between  chattel  interests  created  out  of  freeholds  lying  in  livery 
and  freeholds  lying  in  grant  (which  I  think  there  is  not),  it  is  not 
necessary  to  decide,  because  this  is  a  case  of  a  freehold,  not  of 
a  chattel  interest.  Sheppard,  in  his  Touchst.  231,  lays  it  down 
that  a  licence  or  liberty  (amongst  other  things)  cannot  be  created 
or  annexed  to  an  estate  of  inheritance  or  freehold  without  deed. 
In  2  Eolle's  Abr.  62,  it  is  laid  down  that  a  thing  lying  merely  in 
grant  cannot  pass  without  deed.  In  9  Co.  9,  it  is  said,  arguendo, 
that  tenant  for  life  cannot  bi/  trord  tcithout  deed  have  the  privilege 
of  being  dispunishable  for  waste ;  and  that  position  is  adopted  in 
Sheppard's  Touchst.  p.  231.  In  Gilbert's  Law  of  Evidence,  p.  96, 
6th  edition,  this  is  laid  down :  *  If  a  man  shows  title  to  a  thing 
lying  in  grant,  he  faih  if  the  seal  he  torn  off  front  his  deed ;  ioi  a 
man  cannot  show  a  title  to  a  thing  lying  in  solemn  agreement 
but  by  solemn  agreement ;  and  there  can  be  no  solemn  agreement 
without  a  seal,  so  that  possession  alone  is  not  sufficient,  since  the 
thing  itself  does  not  lie  in  possession  but  in  agreement ;  therefore 
a  man  cannot  claim  a  title  to  a  watercourse  but  by  deedj  and  under 
seaV  Bolton  v.  The  Bishop  of  Carlisle  (e)  is  at  variance  with 
the  position  laid  down  by  Lord  Chief  Baron  Gilbert,  that  the 
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E«wlin9  V.  party  fails  if  the  seal  be  torn  of  the  deed.  It  was  decided  in  that 
— *^^^'  case  that,  if  the  deed  be  destroyed,  other  evidence  may  be  given 
to  show  that  the  thing  was  once  granted.  The  general  position, 
however,  that  a  man  cannot  claim  title  to  a  thing  lying  in  grant, 
but  by  deed,  was  not  questioned  in  that  case.  In  Monk  v. 
Butler  (/),  where  the  plaintiff  in  replevin  answered  an  avowry  for 
damage  feasant  by  a  plea  of  licence  from  a  commoner  who  had 
right  for  twenty  beasts,  it  was  objected  that,  if  the  commoner 
could  license,  he  could  not  do  so  without  deed;  and  of  that 
opinion  was  the  whole  Court.  In  Rumsey  v.  Raicson  {g)  the 
objection  to  such  a  licence  on  the  account  of  its  not  being  stated 
to  be  by  deed,  after  verdict  for  the  plaintiff  on  a  collateral  issue, 
was  overruled,  because  the  licence  was  only  to  take  the  profit 
unicd  vice,  and  because  no  estate  passed  by  it.  Yet  in  a  sub- 
sequent case  of  Hoskins  v.  Robins  (h)  a  similar  objection  was 
overruled,  not  on  the  ground  that  a  parol  licence  would  be 
sufficient,  but  on  the  ground  that  the  objection  to  the  mode  of 
pleading  the  licence  was  waived  by  an  issue  on  a  collateral  point, 
and  that  after  verdict  on  such  issue  it  must  be  taken  that  the 
licence  was  by  deed ;  but,  according  to  the  report  in  Saimders, 
Hale,  C.  J.,  and  the  Court  seemed  to  be  of  opinion  that  the 
licence  could  not  be  granted  without  deed.  In  Harrison  v. 
Parker  (i),  where  liberty  and  licence,  power  and  authority,  were 
granted  to  the  plaintiff  and  his  heirs  to  build  a  bridge  across  a 
river,  from  plaintiff's  close  to  a  close  of  Sir  George  Warren,  and 
liberty  and  licence  to  plaintiff  to  lay  the  foimdations  of  one  end 
on  Sir  G.'s  close,  the  grant  was  by  deed.  And  in  Fentiman  v. 
Smith  {k),  where  the  plaintiff  claimed  to  have  passage  for  water 
by  a  tunnel  over  defendant's  land,  Lord  Ellenborough  lays  it 
down  distinctly :  *  The  title  to  have  the  water  flowing  in  the 
tunnel  over  defendant's  land  could  not  pass  by  parol  licence 
without  deed.'  Upon  these  authorities  we  are  of  opinion  that, 
although  a  parol  licence  might  be  an  excuse  for  a  trespass  till 
such  licence  were  coimtermanded,  that  a  right  and  title  to  have 
passage  for  the  water,  for  a  freehold  interest,  required  a  deed  to 
create  it ;  and  that,  as  there  has  been  no  deed  in  this  case,  the 
present  action,  which  is  founded  on  a  right  and  title,  cannot  be 


if)  (1620),  Cro.  Jao.  574.  327. 
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supported.     The  case  of   Winter  v.  Brockwell  (/),  which  was  relied     SewUnsT. 

upon  on  the  part  of  the  plaintiif,  appears  clearly  distinguishable *- — ^!l— 

from  the  present.  All  that  the  defendant  there  did,  he  did  upon 
his  own  land.  He  claimed  no  right  or  easement  upon  the 
plaintiff's.  The  plaintiff  claimed  a  right  and  easement  against 
him,  viz.,  the  privilege  of  light  and  air  through  a  parlour  window, 
and  a  free  passage  for  the  smells  of  an  adjoining  house  through 
defendant's  area ;  and  the  only  point  decided  there  was  that,  as 
the  plaintiff  had  consented  to  the  obstruction  of  such  his  ease- 
ment, and  had  allowed  the  defendant  to  incur  expense  in  making 
such  obstruction,  he  could  not  retract  that  consent  without  reim- 
bursing the  defendant  that  expense.  But  that  was  not  the  case 
of  the  grant  of  an  easement  to  be  exercised  upon  the  grantor's 
land,  but  a  permission  to  the  grantee  to  use  his  own  land  in  a 
way  in  which,  but  for  an  easement  of  the  plaintiff's,  such  grantee 
would  have  had  a  clear  right  to  use  it.  Webb  v.  Paternoster  (m), 
Wood  V.  Lake  (n),  and  Tayler  v.  Waters  (o),  were  not  cases  of 
freehold  interest,  and  in  none  of  them  was  the  objection  taken 
that  the  right  lay  in  grant,  and  therefore  could  not  pass  without 
deed.  These,  therefore,  cannot  be  considered  as  authorities  upon 
the  point;  and  on  these  grounds,  therefore — ^that  the  right 
claimed  by  the  declaration  is  a  freehold  right ;  and  that,  if  tho 
thing  claimed  is  to  be  considered  as  an  easement,  not  an  interest 
in  the  land,  such  a  right  cannot  be  created  without  deed — we  are 
of  opinion  that  the  nonsuit  was  right,  and  that  the  rule  ought  to 
be  discharged." 

In  Bryan  v.  Whistler  (jt?),  the  right  to  be  buried  in  a  particular  ^nf<^**  ▼• 
vault  was  held  to  be  an  easement  capable  of  being  created  by 
deed  only ;  and  therefore  a  parol  agreement  not  under  seal  was 
held  to  confer  no  right,  though  the  plaintiff  had  paid  a  valuable 
consideration  on  the  faith  of  its  validity. 

In  an  old  case,  which  does  not  appear  to  have  been  adverted  to  Bradley  y, 
in  more  recent  decisions,  it  was  held  that  a  parol  licence  could 
not  confer  an  easement  to  carry  on  a  noisy  trade.  In  Bradley  v. 
Gill  (^),  the  plaintiff  brought  an  action  on  the  case  for  a  nuisance 
occasioned  by  the  recent  erection  of  a  smith's  forge  and  shop  so 
near  to  the  plaintiff's  house  that  the  plaintiff    and  his  family 


(0  (1807).  8  East,  309 ;  9  R.  R.  454.  (o)  (1817),  7 Taunt.  374  ;  18  R.  R.  499. 
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were  disturbed  by  the  noise  of  the  defendant's  business.  The 
defendant  pleaded  that  he  had  carried  on  the  trade  of  a  black- 
smith for  twenty  years,  and  that  the  plaintiff  advised  him  to  come 
and  live  in  the  said  house  and  carry  on  his  trade  there,  by  reason 
whereof  he  came  to  the  said  house  and  built  there  a  convenient 
room  to  erect  a  smith's  forge,  traversing  the  erection  of  any  other 
smith's  shop.  The  opinion  of  the  Court  was  that  the  action  lay, 
and  that  the  plea  was  no  answer  to  the  declaration,  and  that  the 
traverse  was  idle ;  but  the  defendant,  by  consent,  had  liberty  to 
amend  his  plea. 

In  Brown  v.  Windsor  (r),  the  action  was  brought  for  withdraw- 
ing support  from  the  plaintiff's  house  ;  the  evidence  of  right  to  the 
support  claimed  consisted  in  proof  of  a  parol  permission  on  the 
part  of  the  then  owner  of  the  defendant's  property  to  the  plaintiff, 
to  rest  his  building  on  a  pine-end  wall  standing  thereon ;  under 
this  permission  the  support  had  been  enjoyed  for  twenty-six  years. 
The  plaintiff  recovered ;  and  it  was  afterwards  objected  that  there 
could  not  be,  by  law,  such  an  easement  as  the  right  to  support  for 
a  house  in  alieno  solo  ;  but  supposing  that  such  an  easement  could 
be  acquired,  no  objection  whatever  was  made  to  the  mode  of  its 
acquisition  ;  nor  was  any  question  raised  as  to  whether  an  enjoy- 
ment, commencing  under  a  licence,  would  confer  an  easement. 
The  decision  of  the  Court  cannot,  therefore,  be  considered  as  an 
authority  upon  this  subject ;  nor  does  it  appear  to  have  ever  been 
treated  as  such  in  the  later  decisions  of  the  Courts  upon  this  point. 

In  Liggins  v.  Inge  (s)  it  appeared  that  the  predecessor  of  the 
plaintiff,  who  was  entitled  to  a  flow  of  water  to  his  mill  over  the 
defendants'  land,  by  a  parol  licence  authorized  the  defendants  to 
cut  down  and  lower  a  bank,  and  to  erect  a  weir  upon  their  own 
land,  the  effect  of  which  was  to  divert  into  another  channel  the 
water  which  was  requisite  for  the  working  of  the  plaintiff's  mill ; 
subsequently  the  plaintiff  complained  to  the  defendants  of  the 
injurious  effects  of  the  weir,  and  called  upon  them  to  restore  the 
bank  to  its  ancient  height,  and  to  remove  the  weir ;  and,  upon  a 
refusal  on  the  part  of  the  defendants  to  do  this,  an  action  was 
brought.  Tindal,  C.  J.,  in  his  judgment,  enters  fully  into  the 
question  of  the  validity  of  parol  licences : — 

"  It  will  be  unnecessary,  on  the  present  occasion,  to  consider 
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more  than  one  of  the  questions  which  have  been    argued    at     Liggimy 

the  Bar,  viz.  whether  the  present  action,  upon  the  facts  stated "^-'^* 

in    the   award    of    the   arbitrator  is   maintainable    against   the 
defendants. 

"  The  action  is,  in  point  of  form,  an  action  of  tort,  and  charges 
the  defendants  with  wrongfully  continuing  a  certain  weir  or 
fletcher,  which  the  defendants  had  before  erected  upon  one  of  the 
banks  of  the  river,  and  by  that  means  wrongfully  continuing  the 
diversion  of  the  water,  and  preventing  it  from  flowing  to  the  plain- 
tiff's mill  in  the  manner  it  had  been  formerly  accustomed  to  do.  It 
appeared  in  evidence  before  the  arbitrator,  that  the  bank  of  the 
river  which  had  been  cut  down  was  the  soil  of  the  defendants,  and 
that  the  same  had  been  cut  down  and  lowered,  and  the  weir  erected, 
and  the  water  thereby  diverted  by  them,  the  defendants,  at  their 
expense,  in  the  year  1822,  under  a  parol  licence  to  them  given  for 
that  purpose  by  the  plaintiff's  father,  the  then  owner  of  the  mill ; 
and  that,  in  the  year  1827,  the  plaintiff's  father  represented  to  the 
defendants  that  the  lowering  and  cutting  down  the  bank  were 
injurious  to  him  in  the  enjoyment  of  his  mill,  and  had  called  upon 
them  to  restore  the  bank  to  its  former  state  and  condition,  with 
which  requisition  the  defendants  had  refused  to  comply. 

**  The  question,  therefore,  is  whether  such  non-compliance,  and 
the  keeping  the  weir  in  the  same  state  after,  and  notwithstanding 
the  countermand  of  the  licence,  is  such  a  wrong  done  on  the  part 
of  the  defendants  as  to  make  them  liable  to  this  action. 

'*  The  argument  on  the  part  of  the  plaintiff  has  been  that  such 
parol  licence  is,  in  its  nature,  countermandable  at  any  time,  at  the 
pleasure  of  the  party  who  gave  it ;  that,  to  hold  otherwise,  would 
be  to  allow  to  a  parol  licence  the  effect  of  passing  to  the  defendants 
a  permanent  interest  in  part  of  the  water  which  before  ran  to  the 
plaintiff's  mill,  which  interest,  at  common  law,  could  only  pass  by 
grant  under  seal,  being  an  incorporeal  hereditament,  and  which,  at 
all  events,  would  be  determinable  at  the  will  of  the  grantor,  since 
the  Statute  of  Frauds,  as  being  '  an  interest  in,  to,  or  out  of  lands, 
tenements  and  hereditaments.' 

"If  it  were  necessary  to  hold  that  a  right  or  interest  in  any 
part  of  the  water,  which  before  flowed  to  the  plaintiff's  mill,  must 
be  shown  to  have  passed  from  the  plaintiff's  father  to  the  defen- 
dants under  the  licence,  in  order  to  justify  the  continuance  of  the 
weir  in  its  original  state,  the  difficulty  above  suggested  would 
undoubtedly  follow;  for  it  cannot  be  denied  that  the  right  to 
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LiffgxMY.     the  flow  of  the  water,  formerly  belonging  to  the  owner  of  the 


Inge, 


plaintiff's  mill,  could  only  pttss  by  grant,  as*  an  incorporeal  here- 
ditament, and  not  by  a  parol  licence.  But  we  think  the  operation 
and  effect  of  the  licence,  after  it  has  been  completely  executed  by 
the  defendants,  is  suflBcient,  without  holding  it  to  convey  any 
interest  in  the  water,  to  relieve  them  from  the  burthen  of  re- 
storing to  its  former  state  what  has  been  done  under  the  licence, 
although  such  licence  is  countermanded :  and,  consequently,  that 
they  are  not  liable  to  an  action  as  wrongdoers  for  persisting  in 
such  refusal. 

"  The  parol  licence,  as  it  is  stated  in  the  award  of  the  arbitrator, 
was  a  Ucenoe  to  cut  down  and  lower  the  bank,  and  to  erect  the 
weir.  Strictly  speaking,  if  the  licence  was  to  be  confined  to  those 
terms,  it  was  at  once  unnecessary  and  inoperative ;  for  the  soil 
being  the  property  of  the  defendants,  they  would  have  the  right 
to  do  both  those  acts  without  the  consent  of  the  owner  of  the 
lower  mill.  But  as  the  diversion  of  part  of  the  water  which 
before  flowed  to  that  mill  would  be  the  necessary  consequence  of 
such  acts,  it  must  be  taken  that  the  object  and  effect  of  such 
licence  was  to  give  consent,  on  the  part  of  the  plaintiff's  father,  to 
the  diverting  of  the  water  by  means  of  those  alterations.  We  do 
not,  liowever,  consider  the  object,  and  still  less  the  effect,  of  the 
parol  licence  to  be  the  transferring  from  the  plaintiff's  father  to 
the  defendants  any  right  or  interest  whatever  in  the  water  which 
was  before  accustomed  to  flow  to  the  lower  mill,  but  simply  to  be 
an  acknowledgment  on  the  part  of  the  plaintiff's  father  that  he 
wanted  such  water  no  longer  for  the  purposes  of  his  mill;  and  that 
he  gave  back  again  and  yielded  up,  so  far  as  he  was  concerned, 
that  quantity  of  water  which  found  its  way  over  the  weir  or 
fletcher,  which  he  then  consented  should  be  erected  by  the  defen- 
dants. And  we  think,  after  he  has  once  clearly  signified  such 
relinquishment,  whether  by  words  or  acts,  and  suffered  other 
persons  to  act  upon  the  faith  of  such  relinquishment,  and  to  incur 
expense  in  doing  the  very  act  to  which  his  consent  was  given,  it  is 
too  late  then  to  retract  such  consent,  or  to  throw  on  those  other 
persons  the  burthen  of  restoring  matters  to  their  former  state  and 
condition. 

"  Water  flowing  in  a  stream,  it  is  well  settled,  by  the  law  of 
England,  is  publioi  juris.  By  the  Boman  law,  running  water, 
light,  and  air,  were  considered  as  some  of  those  things  which  had 
the  name  of  res  communes,  and  which  were  defined,  *  things,  the 
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property  of  which  belong  to  no  person,  but  the  nse  to  aU.'    And,     x»^.^w«  v. 

by  the  law  of  England,  the  person  who  first  appropriates  any  part '- 

of  the  water  flowing  through  his  land  to  his  own  use,  has  the  right 
to  the  use  of  so  much  as  he  thus  appropriates  against  any  other. 
Bealey  v.  Shaw  {t).  And  it  seems  consistent  with  the  same  prin- 
ciple, that  the  water,  after  it  has  been  so  made  subservient  to 
private  uses  by  appropriation,  should  agetin  become  publici  juris  by 
the  mere  act  of  relinquishment.  There  is  nothing  unreasonable  in 
holding  that  a  right  which  is  gained  by  occupancy  should  be  lost 
by  abandonment.  Suppose  a  person  who  formerly  had  a  mill 
upon  a  stream,  should  pull  it  down,  and  remove  the  works,  with 
the  intention  never  to  return ;  could  it  be  held  that  the  owner 
of  other  land  adjoining  the  stream  might  not  erect  a  mill  and 
employ  the  water  so  relinquished ;  or  that  he  could  be  com- 
pellable to  pull  down  his  mill,  if  the  former  mill  owner  should 
afterwards  change  his  determination,  and  wish  to  rebuild  his 
own  ?  In  such  a  case  it  would  imdoubtedly  be  a  subject  of  in- 
quiry by  a  jury,  whether  he  had  completely  abandoned  the  use  of 
the  stream,  or  had  left  it  for  a  temporary  purpose  only ;  but,  that 
question  being  once  determined,  there  seems  no  ground  to  con- 
tend that  an  action  would  be  maintainable  against  the  person  who 
erected  the  new  mill,  for  not  pulling  it  down  again  after  notice. 
And  if,  instead  of  his  intention  remaining  uncertain  upon  the  acts 
which  he  had  done,  the  former  proprietor  had  openly  and  ex- 
pressly declared  his  intention  to  abandon  the  stream,  that  is,  if 
he  had  licensed  the  other  party  to  erect  a  mill,  the  same  inference 
must  follow  with  greater  certainty.  Or,  suppose  A.  authorizes 
B.,  by  express  licence,  to  build  a  house  on  B.'s  own  land,  close 
adjoining  to  some  of  the  windows  of  A.'s  house,  so  as  to  intercept 
part  of  the  light ;  could  he  afterwards  compel  B.  to  pull  the  house 
down  again,  simply  by  giving  notice  that  he  coimtermanded  the 
licence  ?  StUl  ftirther,  this  is  not  a  licence  to  do  acts  which 
consist  in  repetition,  as  to  walk  in  a  park,  to  use  a  carriage-way,  to 
fish  in  the  waters  of  another,  or  the  like;  which  licence,  if  coun- 
termanded, the  party  is  but  in  the  same  situation  as  he  was  before 
it  was  granted;  but  this  is  a  licence  to  construct  a  work,  which  is 
attended  with  expense  to  the  party  using  the  licence;  so  that, 
after  the  same  is  countermanded,  the  party  to  whom  it  was 
granted  may  sustain  a  heavy  loss.     It  is  a  licence  to  do  some- 

(0  (1805),  6  East,  208  ;  8  R.  R.  466. 
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thing  that  in  its  own  nature  seems  intended  to  be  permanent 
and  continuing ;  and  it  was  the  fault  of  the  party  himself,  if  he 
meant  to  reserve  the  power  of  revoking  such  lioenoe,  after  it  was 
carried  into  effect,  that  he  did  not  expressly  reserve  that  right 
when  he  granted  the  licence,  or  limit  it  as  to  duration.  Indeed, 
the  person  who  authorizes  the  weir  to  be  erected  becomes,  in 
some  sense,  a  party  to  the  actual  erection  of  it;  and  cannot 
afterwards  complain  of  the  result  of  an  act  which  he  himself 
contributed  to  effect. 

"  Upon  principle,  therefore,  we  think  the  licence,  in  the  present 
case,  after  it  was  executed,  was  not  oountermandable  by  the 
person  who  gave  it;  and,  consequently,  that  the  present  action 
cannot  be  maintained.  And,  upon  authority,  this  case  appears  to 
be  already  decided  by  that  of  Winter  v.  Brockwell  {u),  which 
rests  on  the  judgment  in  JFebb  v.  Paternoster  (x).  We  see  no 
reason  to  doubt  the  authority  of  that  case,  confirmed  as  it  has 
since  been  by  the  case  of  Tayler  v.  Waters  {y)  in  this  court, 
and  recognized  as  law  in  the  judgment  of  Mr.  Justice  Bayley, 
in  the  case  of  Heiclins  v.  Shippam^  in  the  Court  of  King's 
Bench." 

In  Cocker  v.  Cowper  (s)  the  doctrine  laid  down  in  Heiclins 
V.  Shippam  was  fully  recognized.  In  that  case  an  action  was 
brought  for  stopping  up  a  watercourse.  It  appeared  from  the 
award  of  the  arbitrator,  that  the  channel  in  question  consisted  of 
a  drain  and  tunnel,  which  had  been  constructed  in  the  defen* 
dant's  land  by  the  plaintiflF,  in  the  year  1815,  with  the  verbal 
consent  of  the  then  tenant  and  of  the  defendant,  and  that  the 
yvater  had  flowed  through  it  up  to  the  year  1833,  when,  upon  the 
plaintiff's  refusal  to  pay  for  the  use  of  the  water,  the  defendant 
diverted  the  channel.  The  Court  of  Exchequer  were  clearly  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover.  "With 
regard  to  the  question  of  licence,"  said  the  Court,  "  the  case  of 
Hetclins  v.  Shippam  is  decisive  to  show  that  an  easement  L'ke 
this  cannot  be  conferred  unless  by  deed  "  {a). 

In  Bridges  v.  Blanchard  (6)  this  point  was  raised  in  argument, 


(«)  (1807),  8  East,  308  ;  9  R.  R.  464. 

(x)  (1620),  Palmer,  71 ;  S.  C,  2  RoU. 
Rep.  162 ;  Poph.  161. 

(y)  (1817),   7  Taunt.  383;   S.  C,  2 
Harsh.  660;  18  R.  R.  499. 


(z)  (1834),  1  C.  M.  &  R.  418  ;  40  R.  R. 
626. 

(a)  See  alao  Bryan  v.  Whistler  (1828), 
8  B.  &  C.  288  ;  32  R.  R.  389. 

{b)  (1834),  1  A.  &  E.  636 ;  40  R.  R. 
362. 
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but  not  decided  by  the  Court,  as  it  appeared  that  no  licence  had,  Bridges  v. 

.      •     ,    ,  .  '  rr  Blanchard. 

in  fact,  been  given. 


In  Wallis  v.  Harrison  and  others  (c)  an  action  was  brought  by  ^*^^^^  ^• 
the  reversioner,  for  digging  up  the  soil  and  making  embank- 
ments and  a  railway  over  land  in  the  occupation  of  his  tenant. 
The  defendant,  among  other  pleas,  pleaded,  "  that  before  the  close 
in  which,  &c.,  became  the  plaintiff's  property,  the  Dean  and 
Chapter  of  Durham,  being  seised  in  fee  of  the  said  close,  agreed 
with  the  defendants  that  they  should  have  licence,  liberty, 
power  and  authority  to  enter  upon  the  said  close,  and  to  form, 
make  and  maintain  certain  roads,  &c.:  and  that  the  said  Dean 
and  Chapter  should  ratify  and  confirm  the  same  to  the  defen- 
dants :  and  that  before  the  plaintiff  had  any  interest  in  the  said 
close,  the  said  Dean  and  Chapter  gave  and  delivered  to  the 
defendants,  at  their  request,  possession  of  the  said  way-leave,  &c., 
over  which  the  said  roads  now  are,  and  at  the  same  time  when, 
&o.,  had  been  constructed,  with  leave,  licence,  authority  and 
power  to  the  defendants  to  enter  and  set  out  the  same ;  where- 
upon, before,  &c.  they  entered  and  set  out  the  same " :  the  plea 
then  alleged  an  indenture  by  which  the  Dean  and  Chapter 
granted  and  demised,  and  granted,  ratified  and  confirmed,  imto 
the  defendants  such  full  liberty,  &c.,  and  averred  that  the  defen- 
dants, by  virtue  of  such  leave,  &c.,  and  such  indenture,  had  made 
the  road,  and  imavoidably  committed  the  said  trespasses.  To 
this  plea  the  plaintiff  demurred  on  the  ground  that  the  right  of 
making  the  road  was  a  matter  which  lay  in  grant,  and  could  only 
be  conferred  by  deed  and  not  by  parol,  and  the  deed  mentioned  in 
the  plea,  as  it  appeared  on  oyer,  did  not  amount  to  a  confirmation 
of  any  prior  licence  by  deed.  The  Court  held  the  plea  to  be  bad, 
as  such  a  licence  might  be  countermanded  at  any  time  by  the 
owner  of  the  land  who  granted  it,  and  at  all  events  could  not  be 
binding  on  his  transferee. 

Lord  Abinger,  C.  B.,  said,  in  delivering  judgment,  "Then,  treat- 
ing it  as  a  plea  of  licence,  I  think  it  is  bad  on  general  demurrer, 
because  a  mere  parol  licence  to  enjoy  an  easement  on  the  land  of 
another  does  not  bind  the  grantor,  after  he  has  transferred  his 
interest  and  possession  in  the  land  to  a  third  person.  I  never  heard 
it  supposed,  that  if  a  man  out  of  kindness  to  a  neighbour  allows 
him  to  pass  over  his  land,  the  transferee  of  that  land  is  boimd  to 

(e)  (1838),  4  M.  &  W.  638. 
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do  00  likewiie.  But  it  is  said  that  Uie  defendant  should  have  had 
-  notice  of  the  transfer.  This  is  new  law  to  me.  A  person  is  bound 
to  know  who  is  the  owner  of  the  land  upon  which  he  does  that 
which,  prim&  facie,  is  a  trespass.  Even  if  this  were  not  so,  I  think 
the  defendants  ought,  in  excuse  of  their  trespass,  to  have  pleaded 
the  fact  that  they  had  no  notice  of  the  transfer.  It  is  true  it  would 
be  the  assertion  of  a  negative.  But  I  think  this  would  be  one  of 
those  cases  where,  to  make  a  title  or  excuse  good,  a  negative  should 
be  shown  on  the  pleadings,  even  if  the  proof  of  the  aflSrmative 
might  be  on  the  opposite  party.  As  to  the  case  of  Wehh  v.  Pater- 
iWHtei\  the  grant  of  the  licence  to  put  the  haystack  on  the  premises 
was  in  fact  a  grant  of  the  occupation  by  the  haystack,  and  the  party 
might  be  considered  in  possession  of  that  part  of  the  land  which 
the  haystack  occupied,  and  that  might  be  granted  by  parol.'*  And 
Parke,  Baron,  added,  "  Then  with  regard  to  the  licence,  the  plea 
is  bad  in  substance.  We  are  not  called  upon  in  this  case  to  con- 
sider, whether  a  licence  to  create  or  make  a  railroad,  granted  by  a 
former  owner  of  the  soil,  is  countermandable  after  expense  has 
been  incurred  by  the  licensee,  which  was  the  question  in  Winter  v. 
Broclcicell ;  for  it  is  not  alleged  that  there  has  been  any  expense 
incurred  in  consequence  of  the  licence,  and  therefore  it  remains 
executory ;  and  I  take  it  to  be  clear,  that  a  parol  executory  licence 
is  countermandable  at  any  time  ;  and  if  the  owner  of  land  grants 
to  another  a  licence  to  go  over  or  do  any  act  upon  his  close,  and 
then  conveys  away  that  close,  there  is  an  end  to  the  licence ;  for  it 
is  an  authority  only  with  respect  to  the  soil  of  the  grantor ;  and  if 
the  close  ceases  to  be  his  soil,  the  authority  is  instantly  gone.  Wehh 
V.  Paternoster  is  very  distinguishable  from  this  case,  for  there  the 
licence  was  executed,  by  putting  the  stack  of  hay  on  the  land ;  the 
plaintiiTs  there  had  a  sort  of  interest  against  the  licenser  and  his 
assigns ;  but  a  licence  executory  is  a  simple  authority  excusing 
trespasses  on  the  close  of  the  grantor,  as  long  as  it  is  his  and  the 
licence  is  unoountermanded,  but  ceases  the  moment  the  properly 
passes  to  another  "  (rf). 

The  result  of  the  above  cases  appears  to  be  this — that  a  man  may. 


(rf)  [See  Rtffey  v.  Jlendeiwrn  (1861),  17 
Q.  b.  674 ;  86  R.  R.  671,  where  the 
plaintiff  olaimed  a  right  to  enter  a  houae 
in  the  poaaeaaion  of  the  defendant  for 
the  purpoae  of  remoying  fixtoree,  nnder 
a  Uoenoe  (fiTcn  for  that  purpoae  by  the 
leasor,  who  demiaed  the  houae  to  the 


defendant  aubaequentlj  to  the  giving  of 
the  licence ;  and  ColematiT,  Fatter  (1866), 
1  H.  &  N.  37,  in  which  a  licence  to  enter 
a  playhouae  waa  aet  up  ag^ainat  a  aub- 
aequent  lesaee  of  the  playhouae:  the 
attempta  in  both oaaea  were unauooeaaful.] 
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in  some  oases^  by  parol  lioenoe,  relinqtdflh  a  right  whioh  he  has     ^'^*?* 

acquired  in  addition  to  the  ordinary  rights  of  property,  and  thus 1 

restore  his  own  and  his  neighbour's  property,  to  their  original 
and  natural  condition  (e) ;  but  he  cannot,  by  such  means,  impose 
any  burthen  upon  land  in  derogation  of  such  ordinary  rights  of 
property  (/) — as,  for  instance,  a  parol  licence  will  be  valid  to  build 
a  wall  in  front  of  his  ancient  windows,  while  a  similar  permission 
to  turn  a  spout  on  his  land  from  a  neighbouring  house  will  be 
inyalid  and  revocable ;  but  it  would  seem,  in  order  that  a  parol 
licence  should  have  this  effect,  the  act  licensed  should  be  executed, 
and  the  necessary  consequence  of  such  execution  should  be,  per 
se,  the  extinguishment  of  the  right ;  for  the  cases  do  not  appear 
to  furnish  any  authority  for  saying,  that  where  the  extinguish- 
ment of  an  easement  would  depend  upon  a  repetition  of  the 
licensed  acts,  a  parol  licence  would  be  sufficient  to  effect  it ;  and, 
indeed,  where  the  acts  from  their  nature  lie  in  repetition,  such 
licence  could  not  be  executed. 

This  doctrine,  that  an  easement  may  be  extinguished  by  an  Conoordanoe 
executed  authority  to  a  man  to  do  an  act  on  his  own  land,  the  ^^^  ®*^ 
necessary  consequence  of  which  will  be  such  extinguishment, 
coincides  with  the  provision  of  the  civil  law : — "  If  I  have  the 
right  of  discharging  my  eaves'  dropping  into  your  area,  and  I 
authorize  you  to  build  in  this  area,  I  lose  my  right  of  discharge ; 
and  so,  if  I  have  a  right  of  way  over  your  property,  and  I 
authorize  you  to  do  anything  in  the  place  over  which  my  right  of 
way  exists,  I  lose  my  right  of  way  "  {g). 

As  to  the  case  of  Tapler  v.  Waters,  not  only  are  its  genera  Remiltcf 
positions  overruled  by  the  more  recent  decisions  of  Heiclina  v.  •^^^^^^i^^* 
Shippam  and  Cocker  v.  Cotcper,  but  it  is  in  itself  open  to  the 
objection  of  depending  upon  the  two  cases  already  adverted  to,  and 
on  a  total  misconception  of  the  case  of  Winter  v.  BrockwelL 
GKbbs,  C.  J.,  evidently  overlooks  the  important  distinction  between 
a  licence  to  do  a  thing  upon  a  man's  own  land  and  a  licence  to  do 
something  on  the  land  of  the  licenser;  the  latter  was  the  case 
then  before  him,  whereas  Winter  v.  Brockwell  was  the  former. 

"  Winter  v.  Brockwelly^   said  Bayley,  J.,  in    delivering    the 

{e)  [See    poet.    Part   V.    Chap.    II.      beam  in  aream  toam,  et  pennisero  jua 
Sects.  2,  3,  on  the  extinguishment  of      tibi  in  etl  are&  ndifioandi,  stillioidii  im- 


its.]  mittendi  jus  amitto ;  et  similiter  si  per 

(/)  [See  the  following  section  as  to  ^}^  ^^4?^  ^,  °^  debeatur,  et  per- 

♦i>yjri:^«!^«i*^«r^S»!«L^  misero  tibi  m  eo  looo  per  qnem  via  mihi 

the  effect  m  eqmty  of  such  cases.]  debetnr,  aUqnid  faceiCamitto  jus  vi«. 

is)  Si  stillioidii  immittendi  jus  ha-  —Dig.  8,  6,  8,  Qnem  serv.  amit. 
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li^^ot     judgment  of  the  Court  in  RetcUns  v.  SMppam,  "was  not  the 

.'-  case  of   the   grant   of   an  easement  to  be  exercised  upon   the 

grantor's  knd,  but  a  permission  to  the  grantee  to  nse  his  own  land 
in  a  way  in  which  but  for  an  easement  of  the  plaintiff*8^  such 
grantee  would  haye  had  a  clear  right  to  use  it." 

The  whole  current  of  decisions  is  in  favour  of  the  view  here 
taken,  with  the  exception  of  Tayler  v.  Waters^  and  the  earlier 
cases  of  Webh  v.  Paternoster  and  Wood  v.  Lake,  relied  upon  by  the 
C.  J.  Gibbs  in  his  judgment.  In  Webb  v.  Paternoster  a  parol 
licence  had  been  given  to  the  plaintiff  to  lay  a  stack  of  hay  on  the 
land  of  the  defendant's  lessee  for  a  reasonable  time;  the  lessee 
turned  his  cattle  upon  the  land,  and  for  this  the  action  was 
brought.  The  decision  of  the  Court  in  favour  of  the  defendant 
went  on  the  ground  that  a  reasonable  time  had  expired ;  and  the 
observations  of  the  Court  were,  consequently,  altogether  extra- 
judicial. In  Wood  V.  Lake  a  parol  licence  was  given  to  stack  coals 
on  defendant's  land  for  seven  years,  and  the  Court  of  King's 
Bench  held  that  such  licence  could  not  be  revoked  at  the  end  of 
three  years.  It  seems  impossible  to  reconcile  either  the  dictum  in 
Webb  v.  Paternoster,  or  the  decision  of  the  Court  in  Wood  v.  Lake, 
with  the  more  recent  decision  of  the  Court  of  King's  Bench  in 
Pejc  v.  Horndon'On-the'irill  (A),  in  which  a  settlement  was  claimed 
in  respect  of  a  cottage  built  on  the  waste  of  the  manor  by  the 
parol  licence  of  the  lord.  It  was  there  urged  in  argument,  "  that 
it  was  unreasonable  that,  after  a  party  has  been  led  to  incur 
expense  in  consequence  of  having  obtained  a  licence  from  another, 
that  the  other  should  be  permitted  to  recall  his  licence,  and  treat 
him  as  a  trespasser;  for  which  reason  it  was  laid  down  that  a 
licence  executed  is  not  countermandable,  but  only  when  it  is 
executory."  But  Lord  EUenborough  said,  "A  licence  is  not  a 
grant,  but  may  bo  recalled  immediately ;  and  so  might  this  licence 
tlie  Joy  after  it  was  granted." 

But,  indeed,  authority  is  hardly  necessary  to  countervail  these 
two  cases,  as  in  neither,  as  was  observed  by  the  Court  of  King's 
Bench  in  Ilctv/ins  v.  Shippam,  does  it  appear  that  the  objection  was 
taken — that  the  right  lay  in  grant,  and  therefore  oould  not  pass 
without  deed ;  in  addition  to  which  it  may  be  observed,  that  the 
case  in  Sayer  is  of  doubtful  authority  (»).   Mr.  Starkie  {k)  observes, 


(A)  (1816),  4  K.  &  8el.  662.  14th  ed.l 

(t)  Sugddi't  y.  &  P.  80, 0th ed.;  [123,  (k)  End.  toL  2,  2iid  ed.,  p.  342,  n.  f . 
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"that  the  interest  conferred  in  this  caae  amounted  to  a  lease,     Iteroltof 

inasmuch  as  the  party  was  to  have  the  sole  use  of  that  part  of  the  - 

close  on  which  he  was  to  stack  his  coals." 

In  Wallis  v.  Harrison^  Baron  Parke  adverted  to  Wtntet*  v. 
Bi^ockicell  as  raising  the  question,  whether  "  where  a  licence  has 
been  executed,  and  expense  incurred  by  the  licensee  in  so  doiog,  it 
would  be  countermandable,  although  the  easement  was  to  be 
enjoyed  in  the  land  of  the  licenser."  This  point  was  not  judicially 
before  the  Court  in  Wallis  v.  Harrison;  nor  were  the  cases  of 
ffewlins  v.  Shippam  and  Cocker  v.  Corcper  alluded  to ;  in  both  of 
which  the  licence  was  held  to  be  revocable,  although  it  had  been 
executed,  and  expense  incurred  by  the  licensee,  acting  under  the 
express  permission  of  the  owner  of  the  soil. 

[Subsequently  to  Wallis  v.  Harrison]  all  the  authorities  on  the 
subject  [were]  reviewed  by  the  Court  of  Exchequer  in  the  case  of 
Wood  V.  Leadbitter  (/).  The  above  doctrine  was  recognized  to  the  Woody, 
fullest  extent.  The  judgment  clearly  and  authoritatively  points 
out  the  different  eflPect  of  a  licence  and  a  grant ;  and  removes  any 
doubt  that  may  have  existed  as  to  the  necessity  of  a  deed  to 
create  an  easement  by  express  agreement.  "  This  was  an  action," 
said  Alderson,  B.,  in  delivering  the  judgment  of  the  Court,  "  tried 
before  my  brother  Eolfe  at  the  sittings  after  last  Trinity  term.  It 
was  an  action  for  an  assault  and  false  imprisonment.  The  plea  (on 
which  alone  any  question  arose)  was  that  at  the  time  of  the  alleged 
trespass  the  plaintiff  was  in  a  certain  close  of  Lord  Eglintoun,  and 
the  defendant,  as  the  servant  of  Lord  Eglintoun,  and  by  his  com- 
mand, laid  his  hands  upon  the  plaintiff  in  order  to  remove  him 
from  the  said  close,  using  no  unnecessary  violence.  Replication, 
that,  at  the  time  of  such  removal,  the  plaintiff  was  in  the  said  close 
by  the  leave  and  licence  of  Lord  Eglintotm,  The  leave  and  licence 
was  traversed  by  the  defendant,  and  issue  was  joined  on  that 
traverse.  On  the  trial  it  appeared  that  the  place  from  which  the 
plaintiff  was  removed  by  the  defendant  was  the  inclosure  attached 
to  land  surrounding  the  great  stand  on  the  Doncaster  racecourse : 
that  Lord  Eglintoun  was  steward  of  the  races  there  in  the  year 

(/)  (1845),  13  M.  &  W.  838  ;  67  R.  R.  judge  refers  only  to  the  fact  that  since 

831 ;  see  also  Bird  v.  Higginson  a837),  the  Judicature  Act,  1873  (see  sect.  25), 

6  A   &  E.    824.     "Whether   Wood  v.  the  rules  of   equity   (see  post.   p.   63) 

Z«a<^^^^  is  stiU  good  law,  having  regard  prevail,  and  it  is  submitted  that  the 

to  Walsh  V.  Lomdale^  is  very  doubtful.**  authority  of  Wood  v.  Leadbitter  remains 

PerCozens-Hardy,  J.,  in  Lowe  v.  Adams,  unshaken  for  the  purpose  for  which  it  is 

[1901]  2  Ch.  600.    It  is  conceived,  how«  cited  in  the  text, 
ever,  that  this  expression  of  the  learned 

G.  4 
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WoodY.      1843;  that  tickets  were  sold  in  the  town  of  Doncaster  at  one 

Zi§adbittMr 

1_  guinea  each,  which  were  understood  to    entitle  the  holders  to 

come  into  the  stand,  and  the  enclosure  surrounding  it,  and  to 
remain  there  every  day  during  the  races.  These  tickets  were  not 
signed  by  Lord  Eglintoun,  but  it  must  be  assumed  that  they 
were  issued  with  his  privity.  It  further  appeared,  that  the 
plaintiff,  having  purchased  one  of  these  tickets,  came  to  the  stand 
during  the  races  of  the  year  1843,  and  was  there  or  in  the  indosure 
while  the  races  were  going  on,  and  while  there,  and  during  the 
races,  the  defendant,  by  the  order  of  Lord  Eglintoun,  desired  him 
to  depart,  and  gave  him  notice  that  if  he  did  not  go  away  force 
would  be  used  to  turn  him  out.  It  must  be  assumed  that  the 
plaintiff  had  in  no  respect  misconducted  himself,  and  that,  if  he 
had  not  been  required  to  depart  his  coming  upon  and  remaining 
in  the  inclosure  would  have  been  an  act  justified  by  his  purchase 
of  the  ticket.  The  plaintiff  refused  to  go,  and  thereupon  the 
defendant,  by  order  of  Lord  Eglintoun,  forced  him  out,  without 
returning  the  guinea,  using  no  unnecessary  violence. 

"  My  brother  Rolfe,  in  directing  the  jury,  told  them,  that,  even 
assuming  the  ticket  to  have  been  sold  to  the  plaintiff  under  the 
sanction  of  Lord  Eglintoun,  still  it  was  lawful  for  Lord  Eglin- 
toun, without  returning  the  guinea,  and  without  assigning  any 
reason  for  what  he  did,  to  order  the  plaintiff  to  quit  the  inclosure, 
and  that,  if  the  jury  were  satisfied  that  notice  was  given  by  Lord 
Eglintoun  to  the  plaintiff,  requiring  him  to  quit  the  ground,  and 
that,  before  he  was  forcibly  removed  by  the  defendant,  a  reason- 
able time  had  elapsed,  during  which  he  might  conveniently  have 
gone  away,  then  the  plaintiff  was  not,  at  the  time  of  the  removal, 
on  the  place  in  question  by  the  leave  and  licence  of  Lord  Eglintoun, 
On  this  direction  the  jury  found  a  verdict  for  the  defendant.  In 
last  Michaelmas  Term  Mr.  Jervis  obtained  a  rule  nisi  to  set  aside 
the  verdict  for  misdirection,  on  the  ground  that,  under  the  circum- 
stances, Lord  Eglintoim  must  be  taken  to  have  given  the  plaintiff 
leave  to  come  into  and  remain  in  the  inclosure  during  the  races ; 
that  such  leave  was  not  revocable,  at  all  events  without  returning 
the  guinea ;  and  so  that,  at  the  time  of  the  removal,  the  plaintiff 
was  in  the  enclosure  by  the  leave  and  licence  of  Lord  Eglintoun 
Cause  was  shown  during  last  term,  and  the  question  was  argued 
before  my  brothers  Parke  and  Rolfe,  and  myself ;  and  on  account 
of  the  confiicting  authorities  cited  in  the  argument,  we  took  time 
to  consider  our  judgment,  which  we  are  now  prepared  to  deliver. 
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"That  no  inoorporeal  inheritanoe  affecting  land  can  either  be       WoodT. 

created  or  transferred  otherwise  than  by  deed,  is  a  proposition  so 1- 

well  established  that  it  would  be  mere  pedantry  to  cite  authorities 
in  support.  All  such  inheritances  are  said  emphatically  to  lie  in 
granty  and  not  in  livery,  and  to  pass  by  mere  delivering  of  the 
deed.  In  all  the  authorities  and  text-books  on  the  subject,  a  deed 
is  always  stated  or  assumed  to  be  indispensably  requisite. 

"And  although  the  older  authorities  speak  of  incorporeal 
inheritances^  yet  there  is  no  doubt  but  that  the  principle  does  not 
depend  on  the  quality  of  interest  granted  or  transferred,  but  on 
the  nature  of  the  subject-matter :  a  right  of  common,  for  instance, 
which  is  a  profit  &  prendre,  or  a  right  of  way,  which  is  an  ease- 
ment, or  right  in  nature  of  an  easement,  can  no  more  be  granted 
or  conveyed  for  life  or  for  years  without  a  deed,  than  in  fee  simple. 
Now,  in  the  present  case,  the  right  claimed  by  the  plaintiff  is  a 
right,  during  a  portion  of  each  day,  for  a  limited  number  of  days, 
to  pass  into  and  through  and  to  remain  in  a  certain  close  belonging 
to  Lord  Eglintoun ;  to  go  and  remain  where  if  he  went  and  re- 
mained, he  would,  but  for  the  ticket,  be  a  trespasser.  This  is  a 
light  affecting  land  at  least  as  obviously  and  extensively  as  a  right 
of  way  over  the  land, — ^it  is  a  right  of  way  and  something  more  : 
and  if  we  had  to  decide  this  case  on  general  principles  only,  and 
independently  of  authority,  it  would  appear  to  us  perfectly  clear 
that  no  such  right  can  be  created  otherwise  than  by  deed.  The 
plaintiff,  however,  in  this  case  argues,  that  he  is  not  driven  to 
daim  the  right  in  question  strictly  as  grantee.  He  contends  that, 
without  any  grant  from  Lord  Eglintoun,  he  had  licence  from  him 
to  be  in  the  close  in  question  at  the  time  when  he  was  turned  out, 
and  that  such  licence  was,  under  the  circimistances,  irrevocable. 
And  for  this  he  relies  mainly  on  four  eases,  which  he  considers  to 
be  expressly  in  point  for  him,  viz.,  Webb  v.  Paternoster j  reported 
in  five  different  books,  namely.  Palmer,  71 ;  Eoll.  143,  152  ;  Noy, 
98  ;  Popham,  151 ;  and  Godbolt,  282  ;  Wood  v.  Lahe  (m),  Tayler  v. 
Waters  (n),  and  Wood  v.  Manley  (o). 

**  As  the  argument  of  the  plaintiff  rested  almost  entirely  on  the 
authority  of  these  four  cases,  it  is  very  important  to  look  to  them 
minutely,  in  order  to  see  the  exact  points  which  they  severally 
decided. 


(jfi)  (1751),  Sayer,  8.  (o)  (1839),  11  A.  &  E.  30;  3  Per.  & 

(It)  (1817),  7  Taunt.  374 ;  18  R.  R.  499.      D.  6. 

4(2) 
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T^^ ^'  " Before,  however,  we  proceed  to  this  investigation,  it  may  be 

1^  convenient  to  consider  the  nature  of  a  licence,  and  what  are  its  legal 

incidents.  And,  for  this  purpose,  we  cannot  do  better  than  refer 
to  Lord  C.  J.  Vaughan's  elaborate  judgment  in  the  case  of  Thomas 
V.  Sorrelly  as  it  appears  in  his  Reports.  The  question  there  was 
as  to  the  right  of  the  Crown  to  dispense  with  certain  statutes 
regulating  the  sale  of  wine,  and  to  license  the  Vintners*  Company 
to  do  certain  acts  notwithstanding  those  statutes. 

"  In  the  course  of  his  judgment  the  Chief  Justice  says  {p)j  *  A 
dispensation  or  licence  properly  passeth  no  interest,  nor  alters  or 
transfers  property  in  anything,  but  only  makes  an  action  lawful, 
which  without  it  had  been  unlawful.  As  a  licence  to  go  beyond 
the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house,  are  only 
actions  which,  without  licence,  had  been  imlawful.  But  a  licence 
to  hirnt  in  a  man's  park,  and  carry  away  the  deer  killed  to  his  own 
use ;  to  cut  down  a  tree  in  a  man's  ground,  and  to  carry  it  away 
the  next  day  after  to  his  own  use,  are  licences  as  to  the  acts  of 
hunting  and  cutting  down  the  tree,  but  as  to  the  carrying  away  of 
the  deer  killed  and  the  tree  cut  down,  they  are  grants.  So,  to 
license  a  man  to  eat  my  meat,  or  to  fire  the  wood  in  my  chimney 
to  warm  him  by,  as  to  the  actioos  of  eating,  firing  my  wood,  and 
warming  him,  they  are  licences ;  but  it  is  consequent  necessarily  to 
those  actions  that  my  property  may  be  destroyed  in  the  meat  eaten, 
and  in  the  wood  burnt.  So  as  in  some  cases,  by  consequent  and 
not  directly,  and  as  its  effect,  a  dispensation  or  licence  may  destroy 
and  alter  property.' 

"  Now,  attending  to  this  passage,  in  conjunction  with  the  title 
*  Licence,'  in  Brooke's  Abridgement,  from  which,  and  particularly 
from  paragraph  15,  it  appears  that  a  licence  is  in  its  nature 
revocable,  we  have  before  us  the  whole  principle  of  the  law  on  this 
subject.  A  mere  licence  is  revocable :  but  that  which  is  called  a 
licence  is  often  something  more  than  a  licence ;  it  often  comprises 
or  is  connected  with  a  grant,  and  then  the  party  who  has  given  it 
cannot  in  general  revoke  it,  so  as  to  defeat  his  grant,  to  which  it 
was  incident. 

"  It  may  further  be  observed,  that  a  licence  under  seal  (provided 
it  be  a  mere  licence)  is  as  revocable  as  a  licence  by  parol ;  and,  on 
the  other  hand,  a  licence  by  parol,  coupled  with  a  grant,  is  as  irre- 
vocable as  a  licence  by  deed,  provided  only  that  the  grant  is  of  a 


(p)  Vaughan,  361. 
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nature  capable  of  being  made  by  parol.  But  where  there  is  a  licence       ^ood  v. 

by  parol,  coupled  with  a  parol  grant,  or  pretended  grant,  of  some-  1~ 

thing  which  is  incapable  of  being  granted  otherwise  than  by  deed, 
there  the  licence  is  a  mere  licence ;  it  is  not  an  incident  to  a  valid 
grant,  and  it  is  therefore  revocable.  Thus,  a  licence  by  A.  to  hunt 
in  his  park,  whether  given  by  deed  or  by  parol,  is  revocable ;  it 
merely  renders  the  act  of  hunting  lawful,  which,  without  the 
licence,  would  have  been  imlawful.  If  the  licence  be,  as  put  by 
Chief  Justice  Vanghan,  a  licence  not  only  to  hunt,  but  also  to  take 
away  the  deer  when  killed  to  his  own  use,  this  is  in  truth  a  grant 
of  the  deer,  with  a  licence  annexed  to  come  on  the  land :  «nd 
supposing  the  grant  of  the  deer  to  be  good,  then  the  licence  would 
be  irrevocable  by  the  party  who  had  given  it :  he  would  be  estopped 
from  defeating  his  own  grant,  or  act  in  the  nature  of  a  grant.  But 
suppose  the  case  of  a  parol  licence  to  come  on  my  lands,  and  there 
to  make  a  watercourse,  to  flow  on  the  lemd  of  the  licensee.  In  such 
a  case  there  is  no  valid  grant  of  the  watercourse,  and  the  licence 
remains  a  mere  licence,  and  therefore  capable  of  being  revoked. 
On  the  other  hand,  if  such  a  licence  were  granted  by  deed,  then  the 
question  would  be  on  the  construction  of  the  deed,  whether  it 
amounted  to  a  grant  of  the  watercourse ;  and,  if  it  did,  then  the 
licence  would  be  irrevocable. 

"  Having  premised  these  remarks  on  the  general  doctrine,  we  will 
proceed  to  consider  the  four  cases  relied  on  by  Mr.  Jervis  for  the 
plaintiff.  The  first  was  Webb  v.  Paternoster.  That,  as  appears 
from  the  report  in  Eolle,  wets  an  action  of  trespass,  brought  against 
the  defendant  for  eating,  by  the  mouths  of  his  cattle,  the  plaintiff's 
hay.  The  defendant  justified  under  Sir  William  Plummer,  the 
owner  of  the  fee  of  the  close  in  which  the  hay  was,  averring  that 
Sir  W.  Plummer  leased  the  close  to  him,  and  therefore,  as  lessee, 
he  turned  his  cattle  into  the  close,  and  they  ate  the  hay.  The 
plaintiff  replied,  that,  before  the  making  of  the  lease.  Sir  W. 
Plummer  had  licensed  him  to  place  the  hay  on  the  close  till  he 
could  conveniently  sell  it,  and  that  before  he  could  conveniently 
sell  it,  Sir  W.  Plummer  leased  the  land  to  the  defendant.  The 
defendant  demurred  to  the  replication. 

"From  the  arguments,  as  given  in  RoUe,  it  appears  that  the 
plaintiff's  counsel,  who  was  first  heard,  contended,  first,  that  the 
licence,  being  a  licence  for  profit  and  not  merely  for  pleasure, 
and  being  also  for  a  certain  time  only,  namely,  till  he  could  sell 
his  hay,  was  not  revocable  :  and,  secondly,  even  if  the  lioenoe 
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:uMitur     ^^  revocable,  still  that  the  lease  to  the  defendant  was  an  implied, 

'—  and  not  an  express  revocation,  and    therefore  was    inoperative 

against  him  without  notice ;  and  for  this  he  referred  to  MaUory*8 
Case  {q).  To  this  latter  proposition  the  Conrt  appears  to  have 
assented ;  but  Dodderidge,  J.,  suggested,  that,  even  if  the  licence 
was  in  force,  still  the  licenser  did  not  by  such  a  licence  preclude 
himself,  nor,  consequently,  his  tenant,  from  turning  cattle  on  the 
land,  and  that  the  licensee  ought  to  have  taken  care  to  protect 
the  hay  from  the  cattle.  As  to  this,  however,  the  Chief  Justice 
expressed  a  doubt.  The  defendant's  counsel  was  heard  some  days 
afterwards,  and  he  alleged  that  it  appeared  by  the  record,  that 
the  plaintiff  had  had  two  years  to  sell  his  hay  before  the  defen- 
dant's cattle  hsul  eaten  it ;  and  he  argued  that  the  Court  would 
say,  as  matter  of  law,  that  this  was  more  than  reasonable  time ; 
and  to  this  the  Court  assented.  The  plaintiff's  counsel,  in  reply, 
reverted  to  the  distinction  between  the  licence  for  profit  and  a 
licence  for  pleasure ;  but  Dodderidge  denied  it,  and  said  that  a 
licence  to  dig  gravel,  though  a  licence  for  profit,  is  revocable; 
and  he  said  that  the  true  distinction  was  between  a  mere  licence, 
and  a  licence  coupkd  tcith  an  interest.  Judgment  was  eventually 
given  for  the  defendant,  on  the  ground  that  the  plaintiff  had  had 
more  than  reasonable  time  to  sell  the  hay. 

^*  It  will  be  seen,  therefore,  that  the  only  two  points  decided 
were,  first,  that  the  question  of  reasonable  time  was  for  the 
Court,  and  not  for  the  jury ;  and,  secondly,  that  two  years  was 
more  than  a  reasonable  time.  The  decision,  therefore,  itself  has 
no  bearing  on  the  point  for  which  it  was  cited ;  and  the  only 
support  which  the  case  affords  to  the  doctrine  contended  for  by 
the  present  plaintiff  is  what  is  said,  in  the  report  of  the  case  in 
Popham,  to  have  been  agreed  by  the  Court,  namely,  that  a  licence 
for  profit  for  a  term  certain  is  not  revocable ;  a  proposition  to 
which,  with  the  qualification  we  have  already  pointed  out,  we 
entirely  accede.  It  is,  moreover,  by  no  means  certain  that  the 
licence  in  Wehb  v.  Paternoster  was  not  a  licence  tmder  seal. 
The  defendant's  counsel  appears,  from  the  report  in  Bolle,  to 
speak  of  the  plaintiff  as  grantee  of  the  liberty  to  stack  hay,  &c. ; 
a  form  of  expression  not  very  appropriate,  if  used  in  respect  of  a 
party  who  had  a  mere  parol  licence;  and  the  Chief  Justice, 
according  to  the  report  in  Popham  and  Palmer,  says  that  the 

(q)  (1738),  5  Rep.  111. 
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plaintiff  had  an  interest  which  charged  the  land,  into  whose  hands  ^^Ji 
soever  it  should  come.  And  Dodderidge,  J.,  according  to  the 
report  in  Palmer,  arguing  that  the  lessee  certainly  might  turn  his 
cattle  into  his  own  field,  and  was  not  bomid  to  stop  their  mouths, 
says  it  was  folly  of  the  plaintiff  that  he  did  not,  together  with  the 
licencCy  take  a  covenant  that  it  s/iould  be  lawful  for  him  to  fence 
the  hay  with  a  hedge.  From  these  expressions  (and  there  are 
others  in  the  various  reports  of  the  case  having  a  similar  aspect), 
it  certainly  seems  possible  that  the  licence  was  imder  seal;  and 
then  the  only  point  would  be  that  which  alone  was  in  fact  decided, 
namely,  whether,  supposing  the  plaintiff  to  have  acquired  by 
grant  a  right  to  stack  his  hay  on  the  land  for  a  limited  time,  that 
limited  time  had  expired.  Even  supposing  the  licence  to  have 
been  a  mere  parol  licence,  yet  the  strong  probability  is  that  Webb 
had  purchased  the  hay  from  Sir  W.  Flummer  as  a  growing  crop, 
with  liberty  to  stack  it  on  the  land,  and  then  the  parol  licence 
might  be  good  as  a  licence  coupled  with  an  interest.  Be  this, 
however,  as  it  may,  the  decision,  as  we  have  already  pointed  out, 
has  very  little,  or  rather  no  bearing  on  the  case  before  us ;  and 
the  judgment  of  Dodderidge,  J.,  as  given  both  in  Bolle  and 
Palmer,  is  in  strict  accordance  with  what  was  afterwards  laid 
down  by  Vaughan,  C.  J.,  and  which  we  consider  tc^  be  consonant 
"both  to  principle  and  authority. 

"  The  next  decision  in  order  of  time  is  that  of  Wood  v.  Lake^ 
in  Sayer,  p.  3.  There  the  defendant  had,  by  a  parol  agreement, 
given  liberty  to  the  plaintiff  to  stack  coals  on  the  defendant's 
land  for  a  term  of  seven  years.  After  the  plaintiff  had  enjoyed 
this  privilege  for  three  years,  the  defendant  locked  up  the  gate  of 
the  dose.  No  report  is  given  in  Sayer  of  the  arguments  at  the 
bar.  But  from  a  MS.  report  of  the  same  case,  referred  to  by 
Gtibbs,  C.  J.,  in  the  case  of  Tayler  v.  Waters,  and  which  MS.  we 
have  had  an  opportunity  of  consulting,  through  the  kindness  of 
the    representatives    of   the    late  Mr.    Justice   Burrough(r),  it 


(r)  The  foUowing  is  a  copy  of  the  tenant  at  wiU.    Qmere,  if  this  was  an 

report  in  the  MS.  Tolame  of  Jostioe  interest  within  the  description  of  the 

Bqttoiu^.  Statute  of  Frauds. 

CASE.— A  parol  agreement  that  the  *'  Serjeant  Booth.— This  is  but  a  per- 

plaintiff  ahonld  hare  liberty  of  laying  sonal  licence  or  easement :  1  Roll.  Abr. 

and  stacking  of  coals  upon  defendant's  859,  p.  4 ;  Roll.  Rep.  143, 162 ;  1  Sannd. 

dose,    for   seven   years.     Afterwards,  321.    A  contract   for   sale   of   timber 

defendant  forbids  plaintiff  to  lay  any  growing  upon  the  land  has  been  deter- 

moreeoals  there,  and  shnts  np his  g^tes.  mined  to  be  out  of  the  statute :  1  Ld. 

I>efendant  says,  that  plaintiff  was  but  Raym.  182.    Vide  the  difference  of  a 


Digitized  by  VjOOQIC 


56 


ACQUISITION  OF  EASEMENTS, 


Leadhxtter. 


appears  that  the  argument  turned  wholly  on  the  point  whether 
the  privilege  of  stacking  the  coal  did  or  did  not  amount  to  a 
lease ;  for  if  it  did,  then  the  defendant  contended  it  was  void  after 
three  years,  under  the  Statute  of  Frauds,  as  not  being  in  writing. 
Lee,  0.  J.,  and  Denison,  J.,  held  it  to  be  no  lease,  nor  uncertain 
interest  in  land;  but  Foster,  J.,  doubted,  and  desired  time  to 
consider.  On  the  last  day  of  term,  the  Court  gave  judgment  for 
the  plaintiff,  Foster  non  dissentiente. 

"  Supposing  the  Court  to  have  been  right  in  deciding  that  this 
was  not  a  lease  (which,  however,  is  doubted  by  Sir  E.  Sugden, 
see  1  V.  &  P.,  last  edit.  p.  139),  yet  no  grounds  are  stated  on 
which  it  could  be  held  good  as  an  easement  originating  merely  by 
parol.  Up  to  this  case  not  a  single  decision  is  to  be  found  giving 
countenance  to  any  such  proposition ;  and  we  are  compelled  to  say, 
that,  if  the  Court  proceeded  on  the  ground  that  the  plaintiff  had 
acquired  the  easement  by  the  parol  licence,  we  do  not  think  it  can 
be  supported.  But  the  case  may,  perhaps,  have  been  decided  on 
another  ground.  The  defendant  himself  was  the  party  who  had 
agreed  to  give  the  easement  to  the  plaintiff;  and  although  the 
action  is  stated  to  have  been  an  action  on  tfie  case^  it  may  have  been 
a  mere  asmmpsit — an  action  on  the  case  on  promises ;  and  in  such 
an  action  the  plaintiff  would  certainly  be  entitled  to  recover,  if  the 


licence  and  a  lease,  1  Lev.  194.  This 
must  be  taken  only  as  a  licence,  for  that 
the  coal-loaders  also  are  to  have  benefit, 
as  well  as  plaintiff. 

*' Serjeant  Poole,  for  defendant. — 
Question  is,  if  any  interest  in  land 
passed  by  the  agreement ;  for,  if  interest 
passed,  it  is  within  the  statute,  ergo  void, 
being  for  longer  term  than  three  years : 
Bro.  Licence,  p.  19  ;  Thome  v.  Seabriffhi, 
Salk.  24  ;  Webb  v.  Paternoster,  Poph. 
151.  A  licence  to  enter  upon  and  occupy 
land  amounts  to  a  lease.  The  plaintiff 
not  confined  to  a  particular  part  of  the 
close,  and  might  have  covered  the  whole 
if  he  pleased ;  on  that  account  it  is  an 
uncertain  interest.  The  distinction  of 
licence  to  plaintiff  and  his  coal-loader, 
is  nothing ;  he  could  not  stack  the  coal 
himself,  and  it  is  merely  vague.  Ease- 
ment may  be  of  more  yalue  than  the 
inheritance ;  ex.  gr.,  way-leave. 

*'  Lee,  C.  J. — U  this  be  a  lease,  as  it 
is  argued,  it  is  within  the  statute,  and 
▼oid,  for  not  being  in  writing.  No 
answer  as  yet  is  given  to  the  case  in 
Popham,  when  the  stacking   of   hay, 


which  is  similar,  was  determined^  to  be 
a  licence.  The  word  uncertain ,  in  the 
statute,  means  uncertainty  of  duration, 
not  of  quantity.  Licence  was  not  re- 
vocable, and  here  is  no  case  to  show 
this  to  be  considered  as  a  lease. 

<<  Denison,  J. — This  seems  not  to  be 
an  interest,  so  called  in  the  language  of 
the  law,  although  easements,  in  general 
speaking,  may  be  caUed  interests.  Had 
the  plaintiff  such  an  interest  as  to  have 
maintained  a  clausum  fregit  P  Certainly 
not.  If  a  man  licences  to  enjoy  lands 
for  five  years,  there  is  a  lease,  because 
the  whole  interest  passes,  but  this  was 
only  a  licence  for  a  particular  purpose. 

*  *  Foster,  J. — ^These interests,  grounded 
upon  licences,  are  valuable,  and  deserve 
the  protection  of  the  law,  and  therefore 
may  perhapef  have  been  within  the  in- 
tention of  the  words  of  the  statute. — 
Desired  further  time  for  consideration  : 
stood  over. 

N.B. — Afterwards,  upon  motion  for 
judgment  the  last  da^  of  term,  and  gave 
judgment  for  plaintiff,  Foster  non  dis- 
sentiente. 
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contract  was  not  (and  probably  the  Court  considered  it  was  not)       ^ood  v. 

a  contract  concerning  land,  within  the  4th  section  of  the  Statute  '-- 

of  Frauds  («). 

"  The  next  case  on  which  the  plaintiff  relies  is  Taykr  v.  WaierSy 
reported  in  7  Taunt.  374.  It  was  an  action  by  the  plaintiff  against 
the  door-keeper  of  the  Opera-house,  for  preventing  him  from 
entering  the  house  during  the  performance  of  an  opera.  It 
appeared  that  one  W.  Tayler,  being  in  possession  of  the  Opera- 
house,  as  lessee  for  a  long  term  of  years,  by  a  deed,  dated  the  24th 
of  August,  1792,  assigned  his  interest  therein  to  trustees,  on  various 
trustf ,  for  creditors  and  other  claimants,  and  ultimately  in  trust 
for  himself.  After  the  execution  of  this  deed,  Tayler  continued 
in  possession  by  the  permission  of  the  trustees,  and  he  carried  on 
and  managed  the  affairs  of  the  theatre.  In  March,  1799,  he  by 
deed,  granted  to  one  Gourgas,  for  a  valuable  consideration,  six 
silver  tickets,  entitling  the  holders  to  admission  to  the  theatre. 
One  of  these  tickets  was  sold  by  Gourgas  to  the  plaintiff  in  July, 
1799,  but  no  deed  of  jussignment  to  him  was  executed.  In  1800, 
Taylor's  trustees  took  possession  of  the  theatre.  The  plaintiff, 
however,  was  allowed  to  attend  the  theatre,  by  virtue  of  his  ticket, 
imtil  the  year  1814,  when  the  defendant  Waters,  as  servant  of  the 
trustees,  prevented  him  from  entering  the  theatre ;  and  for  this 
obstruction  the  action  was  brought.  The  cause  was  tried  before 
C.  J.  Gibbs,  and  a  verdict  found  for  the  plaintiff,  and  that  verdict 
was  afterwards  upheld  by  the  Court  of  Common  Pleas.  The 
grounds  of  the  judgment  were,  that  the  right  under  the  silver 
ticket  was  not  an  interest  in  land,  but  a  licence  irrevocable  to 
permit  the  plaintiff  to  enjoy  certain  privileges  thereon;  that  it 
was  not  required  by  the  Statute  of  Frauds  to  be  in  writing,  and, 
comequetitly^  might  be  granted  without  a  deed. 

"  The  Chief  Justice,  in  support  of  that  doctrine,  relied  on  Webb 
V.  Paternoster y  which,  he  said,  showed  that  a  beneficial  licence,  to 
be  exercised  upon  land,  might  be  granted  without  deed,  and  could 
not  be  countermanded,  at  least  after  it  had  been  acted  on.  The 
same  case,  he  added,  showed  that  the  interest  was  not  such  an 
interest  in  land  as  was  required  by  the  Statute  of  Frauds  to  be  in 
writing ;  as  to  which  last  point  all  doubt,  if  there  remained  any, 
had  (he  said)  been  removed  by  the  case  of  Wood  v.  Lake. 


(#)  [See  Jones  v.  Flint  (1839),  10  A.  &  E.  763  ;  60  R.  R.  527  ;  Wright  t.  Stavert 
(I860),  2  E.  &  E.  721.] 
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W(^  T.  «  Tliig  judgment  is  stated  by  the  learned  reporter  to  have  com- 

• '—  prised  the  substance  of  the  arguments  on  both  sides,  and  which, 

therefore,  he  does  not  give  in  hiB  report.  We  must  infer  from  this 
that  the  attention  of  the  Court  was  not  called  in  the  argument  to 
the  principles  and  earlier  authorities,  to  which  we  have  adverted. 
Brooke,  in  his  Abridgment,  Dodderidge,  in  the  case  of  Webb  v. 
Paternoster^  and  Lord  EUenborough,  in  the  case  of  Eex  v.  ffamdon- 
on'the-Hill  {t)y  all  state  in  the  most  distinct  manner  that  every 
licence  is  and  must  be  in  its  nature  revocable,  so  long  as  it  is  a 
mere  licence.  Where,  indeed,  it  is  connected  with  a  grant,  there  it 
may,  by  ceasing  to  l3e  a  naked  licence,  become  irrevocable :  but 
then  it  is  obvious  that  the  grant  must  exist  independently  of  the 
licence,  imless  it  be  a  grant  capable  of  being  made  by  parol,  or  by 
the  instrument  giving  the  licence.  Now  in  Tayler  v.  Waters  there 
was  no  grant  of  any  right  at  all,  unless  such  right  was  conferred 
by  the  licence  itself.  C.  J.  Gibbs  gives  no  reason  for  saying  that 
the  licence  was  a  licence  irrevocable,  and  we  cannot  but  think  that 
he  would  have  paused  before  he  sanctioned  a  doctrine  so  entirely 
repugnant  to  principle  and  to  the  earlier  authorities,  if  they  had 
been  fully  brought  before  the  Court.  Again,  the  Chief  Justice  is 
represented  as  saying  that  the  interest  of  the  plaintiff  was  not  an 
interest  in  land  within  the  Statute  of  Frauds,  and  that  consequently 
it  might  be  granted  without  deed.  How  the  circumstance,  that 
the  interest  was  not  an  interest  in  land  within  the  Statute  of 
Frauds,  showed  it  to  be  grantable  without  deed,  we  cannot 
discover.  The  precise  point  decided  in  Webb  v.  Paternoster  is  not 
adverted  to,  and  it  is  assumed,  without  discussion,  that  the  licence 
there  must  have  been  a  parol  licence,  and  a  naked  licence,  uncon- 
nected with  an  interest,  capable  of  being  created  by  parol.  This 
action  was  not,  as  it  may  have  been  in  Wood  v.  Lakej  an  action 
founded  on  the  contract.  It  was  an  action  on  the  case  for  the 
obstruction,  and  was  founded  on  the  supposition  that  an  actual 
right  to  enter  and  remain  in  the  theatre  had  vested  in  the  plaintiff, 
under  the  licence  confored  by  the  silver  ticket.  With  all 
deference  to  the  high  authority  from  which  the  judgment  in 
Tayler  v.  Waters  proceeded,  we  feel  warranted  in  saying  that  it  is 
to  the  last  degree  unsatisfactory : — an  observation  which  we  have 
the  less  hesitation  in  making,  in  consequence  of  its  soundness 


(Q  (1816),  4  M.  &  Sd.  562. 
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having  obviously  been  doubted  by  the  Court  of  King's  Bench  and     J^^  ▼ 
Mr.  Justice  Bayley,  in  the  case  of  Hewlins  v.  Shippam. 

"  The  fourth  and  last  case  relied  on  by  Mr.  Jervis  was  the  recent 
case  of  Woody.  Mankf/y  in  the  Queen's  Bench  (w).  That  was  an 
action  for  trespass  quare  dausum  f regit ;  plea,  that  defendant  was 
possessed  of  a  large  quantity  of  hay  being  on  the  plaintiff's  close, 
and  that  by  leave  of  plaintifip  he  entered  on  the  dose  in  question 
to  remove  it.  Eeplioation,  de  injuria.  It  was  proved  at  the  trial 
that  the  hay  in  question  was  sold  in  January,  1838,  by  the 
plaintiff's  landlord,  who  had  seized  it  as  a  distress  for  rent.  The 
conditions  of  the  sale  were  that  the  purchaser  of  the  hay  might 
leave  it  on  the  close  until  Lady-day,  and  might  in  the  meantime 
come  on  to  the  close  from  time  to  time,  a^  often  as  he  should  see 
fit,  to  remove  it.  TAese  conditions  were  assented  to  by  the  plaintiff. 
The  defendant  became  the  purchaser,  and  afterwards,  and  before 
Liady-day,  the  plaintiff  locked  up  the  close.  The  defendant  broke 
open  the  gate  in  order  to  remove  the  hay.  A  verdict  was  found 
for  the  defendant,  Erskine,  J.,  telling  the  jury  that  the  licence  to 
come  from  time  to  time  to  remove  the  hay  was  irrevocable. 
Mr.  Crowder  moved  to  set  aside  this  verdict,  on  the  ground  that 
the  licence  was  necessarily  revocable,  and  was  in  fact  revoked. 
But  the  Court  of  Queen's  Bench  refused  to  grant  a  rule,  and,  we 
think,  quite  rightly.  This  was  a  case,  not  of  a  mere  licence,  but 
of  a  licence  coupled  with  an  interest.  The  hay,  by  the  sale, 
became  the  property  of  the  defendant,  and  the  licence  to  remove  it 
became,  as  in  the  case  of  the  tree  and  the  deer,  put  by  C.  J. 
Yaughan,  irrevocable  by  the  plaintiff ;  and  the  rule  was  properly 
refused.  The  case  was  analogous  to  that  of  a  man  taking  my 
goods,  and  putting  them  on  his  land,  in  which  case  I  am  justified 
in  going  on  the  land  and  removing  them :  Yin.  Abr.  Trespass, 
(H)  a  2,  pi.  12 :  and  Patrick  v.  Colerick  {x). 

"  It  appears,  therefore,  that  the  only  authority  necessarily  sup- 
porting the  present  plaintiff  in  the  proposition  for  which  he  is 
contending,  is  the  case  of  Tayler  v.  Waters^  in  which  the  real 
difficulty  was  not  discussed,  nor  even  stated.  It  was  taken  for 
granted  that,  if  the  Statute  of  Frauds  did  not  apply,  a  parol 
licence  was  sufficient,  and  the  necessiiy  of  an  instrument  under 
seal,  by  reason  of  the  interest  in  question  being  a  right  in  nature 


[u)  (1839),  11  Ad.  &  E.  30 ;  3  Per.  k         (x)  (1838),  3  M.  &  W.  483  ;  49  B.  R. 
D.  6.  696. 
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J[^7'      of  an  eafiement,  was  by  some  inadvertence  kept  entirely  out  of 

L  sight ;  and  for  these  reasons,  even  if  there  had  been  no  conflicting 

decisions,  we  should  have  thought  that  ease  to  be  a  very  unsafe 
guide  in  leading  us  to  a  decision  on  an  occasion  where  we  were 
called  on  to  lose  sight  of  the  ancient  landmarks  of  the  common  law. 
"  We  are  not,  however,  driven  to  say  that  we  shall  not  disre- 
gard that  case  merely  on  principle.  Giving  it  the  full  weight  of 
judicial  decision,  it  is  met  by  several  others,  which  we  must 
entirely  disregard,  before  we  can  adopt  the  argument  of  the  plain- 
tiff. In  the  cases  of  Fentiman  v.  Smith  (y),  and  Rex  v.  Horndou' 
ofi-the'ITill  {z)y  which  were  before  Tayler  v.  Waters^  Lord  Ellen- 
borough  and  the  Court  of  King's  Bench  expressly  recognized  the 
doctrine  that  a  licence. is  no  grant,  and  that  it  is  in  its  nature 
necessarily  revocable,  and  the  further  doctrine  that,  in  order  to 
confer  an  incorporeal  right,  an  instrument  imder  seal  is  essential. 
And  in  the  elaborate  judgment  of  the  Court  of  King's  Bench, 
given  by  Bayley,  J.,  in  Heiclinsy.  Shippam  (a),  the  necessity  of  a 
deed,  for  creating  any  incorporeal  right  affecting  land,  was  ex- 
pressly recognized  and  formed  the  ground  of  the  decision.  It 
is  true  that  the  interest  in  question  in  that  case  was  a  freehold 
interest,  and  on  that  ground  Bayley,  J.,  suggests  that  it  might  be 
distinguished  from  Tayler  v.  Waters;  but  in  an  earlier  part  of 
that  same  judgment,  he  states,  conformably  to  what  is  the  clear 
law,  that,  in  his  opinion,  the  quantity  of  interest  made  no  diffe- 
rence ;  and  the  distinction  is  evidently  adverted  to  by  him,  not 
because  he  entertained  the  opinion  that  it  really  was  of  import- 
ance, but  only  in  order  to  enable  him  to  decide  that  case  without, 
in  terms,  saying  that  he  did  not  consider  the  case  of  Tayler  v. 
Waters  to  be  law.  The  doctrine  of  Ilewlim  v.  Shippam  has  since 
been  recognized  and  acted  upon  in  Bryan  v.  Whistler  (6),  Cocker 
V.  Cotcper  (c),  and  Wallis  v.  Harrison  (rf),  and  it  would  be  impos- 
sible for  us  to  adopt  the  plaintiff's  view  of  the  law,  without  hold- 
ing all  those  cases  to  have  been  ill  decided.  It  was  suggested 
that,  in  the  present  case,  a  distinction  might  exist,  by  reason  of  the 
plaintiff's  having  paid  a  valuable  consideration  for  the  privilege 
of  going   on   the  stand.    But   this  fact  makes  no  difference; 


(y)  (1803),  4  East,  107  ;  7  R.  R.  633.  (b)  (1828),  8  B.  &  C.  288 ;  32  R.  R. 

389. 


W  (1816),4M.&Sel.665.  ^ •   ^^gg.^^  i   o.  M.  &  R.   418;    40 

(a)  (1826),  5  B.  &  C.  222 ;  31  R.  R.      R.  R.  626. 
767.  W  (1838),  4  M.  &  W.  638. 
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whether  it  maj  give  the  plaintiff  a  right  of  action  against  those      JToodv. 
from  whom  he  purchased  the  ticket,  or  those  who  authorized  its !— 


being  issued  and  sold  to  him,  is  a  point  not  necessary  to  be  dis- 
cussed ;  any  such  action  would  be  founded  on  a  breach  of  contract, 
and  would  not  be  the  result  of  his  having  acquired  by  the  ticket 
a  right  of  going  upon  the  stand,  in  spite  of  the  owner  of  the  soil ; 
and  it  is  sufficient,  on  this  point,  to  say  that  in  several  of  the 
oases  we  have  cited,  {Heiclim  v.  Shippaniy  for  instance,  and  Bryan 
V.  Whi%ilerj)  the  alleged  licence  had  been  granted  for  a  valuable 
consideration,  but  that  was  held  not  to  make  any  difference.  We 
do  not  advert  to  the  cases  of  Winter  v.  Brocktcell  (e)  and  Liggins  v. 
Inge  (/),  or  other  cases  ranging  themselves  in  the  same  category, 
as  they  were  decided  on  grounds  inapplicable  to  the  case  now 
before  us,  and  were  in  fact  admitted  not  to  bear  upon  it. 

"  In  conclusion,  we  have  only  to  say,  that,  acting  upon  the 
doctrine  relative  to  licences,  as  we  find  it  laid  down  by  Brooke,  by 
ilr.  Justice  Dodderidge,  and  by  0.  J.  Vaughan,  and  sanctioned 
by  Hewlins  v.  Shippam^  and  the  other  modem  cases  proceeding  on 
the  same  principle,  we  have  come  to  the  conclusion  that  the  direc- 
tion given  to  the  jury  at  the  trial  was  correct,  and  that  this  rule 
must  be  discharged. — ^Rule  discharged  "  (g). 

[In  the  case  of  Perry  v.  Fitzkotce  (A),  A.,  having  a  right  of  Perry  r. 
common,  appurtenant  to  Blackacre,  over  land  called  the  Heath,  ^*^^*^^' 
gave  B.  a  parol  permission  to  build  a  house  on  the  Heath.  B. 
built  in  pursuance  of  the  licence.  Blackacre  afterwards  came  by 
assignment  to  C,  who  pulled  down  the  building ;  and  upon  an 
action  of  trespass  being  brought  by  B.,  C.  pleaded,  inter  alia,  a 
justification  under  an  immemorial  right  of  common  appurtenant  to 


(e)  (1807),  8  East,  308  ;  9  R.  R.  454.  coiiBtructod  and  UHod  a  ddingr  at  a  par- 

/r\  /iQoo   7  -n:^^  aqo  .  iq  t?  t?  «i  a  tioalar  spot  with  the  assent  of  the  oom- 

(/)  (1831),  7  Bing.  682  ,  33  R.  R.  61o.  ^^^  ^^^^  ^^^  afterwards  attempted 

(y)  [Cf.  Adams  v.  Andrews  (1850),  16  to  revoke  ;  the  company  relied  upon  the 

Q,  B.  284  ;    Taplin  v.  Florence  (1851),  authority  of  TTood  v.  Leadbitter  and  the 

10  C.  B.  744  ;  84  R.  R.  773.    In  Bellx,  class  of  cases  of  which  it  is  one,  but 

Midland  Rail,  Co.  (1869),  3  De  Gex  &  without  success,  the  Court  holding  that 

Jones,  673,  coram  the  Lords  Justices,  it  those  authorities  have  no  bearing  upon 

was  attempted  to  applj  the  authority  of  such  a  case.    Nor  do  they  apply  to  the 

Wood  T.  Leadbitter  to  a  case  where,  an  ordinary    contract    entered   mto    by  a 

Act  of  Parliament  having  authorized  the  railway  company  for  the  carriage  of  a 

owners  of  lands  adjoining  a  railway  to  passenger ;  Butler  v.  Manchester ^  Sheffield^ 

construct  branch  railways  or  sidings  so  and  Lincolnshire  Rail,  Co.  (1883),  L.  R. 

as  to  form  continuous   communication  21  Q.  B.  D.  207.    Nor  can  they  be  set 

from  their  own  lands  to  the  railway,  up  by  a  mere  wrongdoer,  against  the 

with  a  provision  for  the  settlement  by  possessory  right  of  a  licensee ;  Northam 

jnstioes  of  any  dispute  as  to  the  proper  v.  Hurlejf  (1863),  1  E.  &  B.  666.] 

place  for  the  sidings,  the  plaintiff  had  (A)  (1846),  8 Q.  B.  767  ;  70 R.K. 626. 
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JPfrry  ▼.      [Blaokacre,  over  the  Heath.     The  Court  held  that  to  that  plea  it 

!—  was  a  bad  replication  that  A.  had  giyen  the  lioenoe,  and  that  B. 

had  built  the  house  under  that  lioenoe ;  on  the  ground  that  the 
plaintiff  was  setting  up  a  grant  of  a  freehold  interest,  binding  the 
inheritance  of  Blackacre  by  restricting  the  right  of  common  appur- 
tenant to  ity  and  that  such  grant  must  be  by  deed  under  seal  It 
was  argued  that  the  case  fell  within  the  principle  of  the  authorities, 
as  to  the  effect  of  a  parol  licence  executed  in  extinguishing  an 
easement ;  so  that  the  right  of  common  might  be  considered  to  .be 
extinguished  in  the  spot  on  which  the  building  was  erected.  The 
judgment  does  not  advert  to  the  distinction  between  the  effect  of  a 
licence  operating,  when  acted  upon,  by  way  of  extinguishment  of 
an  existing  right,  and  one  operating  by  way  of  grant  of  a  right  to 
interfere  with  that  right,  supposing  it  not  to  be  extinguished ;  for 
it  is  laid  down  by  the  Court  that  the  licence  could  only  operate,  if 
at  all,  in  the  last-mentioned  way,  which  it  clearly  could  not  do. 
And,  having  regard  to  this,  and  also  to  the  peculiar  nature  of  a 
right  of  common  appurtenant  by  prescription  (which  is  in  its  nature 
entire  (t),  and  an  extinguishment  of  which  by  act  of  its  owner  in 
any  part  of  the  land  over  which  it  is  claimed  works  at  common 
law  (i)  an  extinguishment  of  it  over  the  whole),  and  further  to  the 
fact  that  it  did  not  appear  that  the  licensee  had  any  interest  in  the 
land  upon  which  he  was  licensed  to  build,  the  judgment  cannot  be 
said  to  be  opposed  to  the  authorities  above  referred  to,  as  to  the 
binding  effect  of  a  licence  given  by  the  owner  of  a  dominant 
tenement  to  the  owner  of  the  servient,  to  erect  some  permanent 
structure  on  his  land,  inconsistent  with  the  continuance  of  the  ease- 
ment. It  is  difficult,  however,  to  reconcile  the  opinion  expressed 
by  the  Court,  that  the  doctrine  of  such  cases  as  Winter  y.  Brock' 
well  only  applies  as  between  the  original  licenser  and  the  licensee, 
and  would  not  bind  an  assignee  of  the  former,  with  the  interpre- 
tation of  that  case  in  the  authorities  already  cited  in  this  chapter, 
and  those  which  will  be  found  collected  post.  Part  V.  Chap.  II. 
Sects.  2,  3,  as  to  the  extinguishment  of  easements,  where  the 
distinctions  between  the  different  kinds  of  easements  and  profits 
i  prendre,  in  respect  of  this  question,  are  noticed. 


(t)  See  the  distinction  in  this  zespeot  Williamt  (1857),  16  Q.  B.  546. 

between  a  right  acquired  under  Lord  ,                                   ^    . 

Tenterden's  Act  and  by  prescription  at  W  Co.  Lit.  122 a;  4  Bep. 38 a;  Cruise, 

the  conunon  law  explalneid  in  Lavies  v.  Dig.  Title  XXIII.,  Common,  §{  43,  82. 
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[There  is  nothing  in  the  oases  oited  to  prevent  a  oourt  of  law  Damages. 
from  giving  damages  for  a  breach  of  a  written  agreement  to  grant 
a  licence  irrevocable  for  a  definite  period ;  the  rule  established  is, 
that  such  an  agreement  passes  no  legal  interest  in  the  soil  (/). 

And  a  licensee  whose  licence  is  revoked  is  entitled  to  reasonable  Eeyooation. 
notice  of  the  revocation  (w). 

(b.)  Equity. 

There  may  be  an  equitable  right  to  an  easement  by  agreement,  Equitable 
and  without  a  deed.     If,  indeed,  the  agreement  be  voluntary,  equity  JJ^^^^ 
will  not  interfere  to  enforce  it ;  nor  will  it  be  enforced  as  against  a  without  deed, 
purchaser  for  value  without  notice.     But,  if  there  is  an  agreement 
to  grant  an  easement  for  a  good  and  substantial  consideration, 
equity  considers  ifc  (as  between  the  parties  to  the  agreement  and 
persons  taking  with  notice)  as  granted,  and  will  either  decree  a 
legal  grant  or  restrain  a  disturbance  by  injunction  (n). 

In  Duke  of  Devonshire  v.  Eglin  {o)  the  defendant  verbally  con-  /)„jfe^  of 
sented  to  the  plaintiffs  making  a  watercourse  through  his  land  on  ^^^^^  ^• 
being  paid  a  reasonable  compensation.  The  watercourse  was  made, 
but  no  grant  was  executed  and  no  sum  arranged.  After  nine  years' 
user  the  defendant  stopped  it  up ;  he  was  restrained  by  decree  from 
so  doing,  and  it  was  referred  to  the  Master  to  settle  a  proper  com- 
pensation. The  defence  of  the  Statute  of  Frauds  was  answered  by 
the  part  performance. 

In  Moreland  v.  Richardson  (p)  the  plaintiffs  had  purchased  from  jforelandr. 
the  trustees  of  a  chapel  graves  in  a  burying-ground  attached  ^*^^^'^^*^' 
to  the  chapel,  and  received  receipts  for  their  purchase  money 
stating  that  the  graves  were  sold  in  perpetuity.      The  Master  of 
the  Bolls  held  that  they  were  entitled  to  have  their  family  vaults, 
and  the  spot  on  which  they  were  situate,  kept  undef aced  and  unob- 

(t)  Smart  v.  Jonet  (1864),  33  L.  J.,  for  leaae) ;    Jimea  v.    Watts  (1890),   43 

K.  8.,  C.  P.  164 ;  cf.  Duke  of  Smnertet  Gh.  Div.  574  (as  to  title  on  agreement 

T.  Fogwell(\%1&),  5  B.  &  C.  875 ;  29  R.  R.  for  lease  of  easement) ;  Loves  ▼.  Adam$, 

449 ;  Kerri9o:i  v.  Smith,  [1897]  2  Q.  B.  [1901]  2  Ch.  598  (right  to  shoot) ;  May 

445.  T.  Belleville,  [1905]  2  Ch.  605  (convey- 

{m)  Cornish  Y.  Stubbs  (1870),  L.  R.  5  ance  not  executed) ;  and  see,  astonotioe, 


c."-;. 


335 ;   MeUor  v.  Watkins   (1874),  Kerrey  t.  Smith  (1855),  1  E.  &  J.  at 

L.  R.   9   Q.  B.  400 ;  Aldin  v.  Latimer  p.  394,  and  Frinsep  y.  Belgravia  Estate, 

Clark,  Muirhead  #  Co.,  [1894]  2  Ch.  437 ;  Ltd.,  W.  N.  (1896).  p.  39 ;  and  on  the 

WiUon  y.  Taeener,  [1901]  1  Uh.  678  ;  cf.  whole  paragraph  in  the  text,  Cooke  v. 

Lowe  y.  Adams,  [1901]  2  Ch.  598.    Dist.  Chilcott  (1876),  L.  E.  3  C.  D.  694. 

^WR.'nlNJiS?it;^Foabl.  Eq.  .  W  v»8").  "Beav.630;  92E.E.201. 

B.  1,  c.  6,  8.  9.     Cf.  Walsh  y.  Lonsdale  (p)  (1866),  22  Beay.  596  ;  26  L.  J., 

(1882),  L.  R.  21  Ch.  Diy.  9  (agreement  Ch.  690. 


Digitized  by  VjOOQIC 


64 


ACQUISITION  OP  EASEMENTS. 


Jforeland  t. 
Riehardam, 


MeManuB  v. 


JTatiing*  v. 
North  £a$Urn 
EaiL  Co. 


[literated,  and  enjoined  succeeding  trustees  from  removing,  defacing, 
obliterating  or  injuring  the  graves  and  monuments  belonging  to 
the  plaintiffs.     The  right  of  burial  was  treated  as  an  easement. 

In  McManus  v.  Cooke  (q)  the  plaintiff  and  defendant,  being 
owners  of  adjoining  houses,  had  entered  into  a  verbal  agreement, 
under  which  a  party-wall  was  to  be  pulled  down  and  rebuilt  at  their 
joint  expense,  and  each  party  was  to  be  at  liberty  to  make  a  lean- 
to  skylight  Testing  on  the  new  party-wall  and  running  up  to  the  sill 
of  the  first-floor  window  of  his  own  building.  The  defendant 
having  shaped  his  skylight  so  as  to  show  above  the  wall  and 
obstruct  some  of  the  light  coming  to  the  plaintiff's  skylight, 
Kay,  J.,  granted  an  injunction,  holding  that  the  agreement  was  for 
an  easement  of  light,  and  that  the  defence  of  the  Statute  of  Frauds 
(if  good)  was  answered  by  the  plaintiff's  part  performance. 

In  Hastings  (Lord)  v.  Norih  Eastern  Rail.  Co.  (r),  where  the 
owner  in  fee  of  land,  by  an  agreement  under  seal  agreed  to  grant 
by  lease,  in  the  form  set  out  verbatim  in  the  agreement,  a  way- 
leave  over  his  land,  with  the  right  to  make  and  use  certain  rail- 
ways thereon,  and  the  form  of  lease  embodied  in  the  agreement 
reserved  to  the  grantor,  his  heirs  and  assigns,  a  periodical  pay- 
ment on  coal,  &c.,  carried  over  certain  railways  (including  railways 
not  running  over  land  of  the  grantor),  and  gave  to  the  grantor, 
his  heirs  and  assigns,  powers  of  distress  and  entry  for  non-payment 
of  rent,  and  contained  a  covenant  by  the  grantee  with  the  grantor, 
his  heirs  and  assigns,  to  pay  the  rent  to  him,  his  heirs  and  assigns, 
it  was  held  that  the  interest  of  the  grantee  under  the  agreement 
(no  formal  lease  having  been  executed  but  the  grantee  having 
entered  and  constructed  the  railways)  was  not  a  mere  licence,  but 
an  incorporeal  hereditament,  capable  of  being  inherited  or  assigned, 
and  that  the  rent,  whether  for  coal  carried  over  the  original 
grantor's  land  or  not,  must  be  regarded  as  payable  in  respect  of 
the  land  leased,  and  was  consequently  payable,  after  the  death  of 
the  original  grantor,  to  his  successor  in  title,  as  the  owner  of  the 
reversion  within  32  Henry  VIII.,  c.  34,  s.  1,  and  not  to  the  legal 
personal  representatives  of  the  original  owner,  there  being  sufficient 
privity  of  estate  between  the  owners  of  the  land  over  which  the 
way-leave  was  granted,  and  the  grantee,  to  enable  such  owners 
to  sue  the  grantee  on  the  covenant  for  payment. 


{q)  (1887),  L.  R.  36  Ch.  D.  681. 

(r)  [1898]  2  Ch.  674 ;   [1899]  1   C3h. 


666 ;  affd.  sub  nom.  North-EasUm  jRaiU 
way  T.  Hastings  {Lord),  [1900]  A.  C.  260. 


Digitized  by  VjOOQIC 


BY  EXPRESS  AGREEMENT.  65 

[In  Mayy,BeUemlle{8)^  two  adjoining  farms,  called  "White  jr</vv. 
Lodge"  and  "CoxMl,"  had  for  many  years  prior  to  1902  been  ^'^^"^• 
owned  by  the  same  person,  and  while  thus  united  in  title,  the 
tenants  of  Ooxhill  had,  by  leave  (either  asked  or  not),  used  a 
way  over  White  Lodge.  In  1902  White  Lodge  was  sold  under 
an  agreement  embodying  particulars  of  sale  under  which  the 
property  had  shortly  before  been  offered  at  auction,  in  which 
appeared,  at  the  foot  of  the  description  of  White  Lodge,  the 
following  words,  "  There  is  also  reserved  to  the  vendor,  his  heirs 
and  assigns,  the  owners  and  occupiers  for  the  time  being  of  lots  24 
and  23"  (lot  24  being  Coxhili),  "and  their  servants  and  others 
authorized  by  them,  all  rights  of  way  hitherto  exercised  by  them 
in  respect  of  such  lots  over  any  portion  of  this  lot  27  "  (White 
Lodge).  The  conveyance  of  White  Lodge  to  the  purchaser  con- 
tained a  reservation  to  the  vendor,  his  heirs  and  assigns,  &c.,  of  all 
rights  of  way  theretofore  exercised  in  respect  of  Coxhili  and 
another  farm  over  any  portion  of  White  Lodge.  This  convey- 
ance was  executed  by  the  vendor,  but  not  by  the  purchaser.  In 
an  action  by  the  vendor  against  an  assign  of  the  purchaser,  it  was 
held  by  Buckley,  J.,  that  the  purchaser  was  bound  in  equity  by 
the  reservation,  that  the  Statute  of  Frauds  did  not  apply,  and  that 
the  assign  of  the  purchaser  necessarily  had  notice  of  the  reserva- 
tion, and  was  bound  thereby,  and  an  injunction  was  granted 
restraining  the  defendant  from  interfering  with  the  right  of  way. 

(c.)  As  to  the  effect  of  Acquiescence, 

There  is  now  a  large  number  of  cases  in  which  an  agreement  to  CJonstmcUve 
grant  an  easement  or  some  other  right  has  been  inferred — or,  more  ^™°  ' 
correctly,  has  been  imputed  to  the  person  who  is  in  a  position  to 
make  the  grant,  on  account  of  some  action  or  inaction  on  his  part. 
These  cases  rest  on  the  equitable  doctrine  of  acquiescence ;  but  they 
may  be  referred  to,  for  the  purpose  of  classification,  as  imputed  or 
constructive  grants. 

The  rule  has  been  variously  stated  by  the  judges  as  follows : —  Statements 
"  This  Court  will  not  permit  a  man  knowingly,  though  but  ?^  *  ®       ' 
passively,  to  encourage  another  to    lay  out    money  under    an  Spurrier, 
erroneous  opinion  of  title ;  and  the  circumstance  of  looking  on  is 
in  many  cases  as  strong  as  using  terms  of  encouragement  (^)." 

is)  [1905]  2  Ch.  605;  cf.  Radeliffey.  (t)  Lord  Eldon,  in  Bonn  v.  Spwrier 

Hayes,  [1901]  1  Ir.  B.  101.  (1802),  7  Ves.  at  p.  235  ;  6  R.  R.   119. 

G.  5 
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JcneM  V.  Uoyal 
Canal  Co. 


TFlUiams  v. 
Earl  of  Jersey. 


Duke  of 
Beaufort  t. 
Fatnck. 


Ramiden  v. 
Dyson, 


["  To  have  a  work  erected  at  great  expense,  whether  private  or 
public,  removed  by  this  Court  as  a  nuisance,  the  person  com- 
plaining should  have  given  notice  not  to  proceed,  otherwise  the 
Court  will  leave  the  complainant  to  law  (w)." 

"  A  party,  having  an  equity,  loses  that  equity,  as  against 
another  person,  by  permitting  him  to  go  on  dealing  with  property 
in  ignorance  of  such  equity  (t?)." 

"  He  who  stands  by  and  encourages  an  act  cannot  afterwards 
complain  of  it,  or  interfere  with  the  enjoyment  of  that  which  he 
has  permitted  to  be  done  (a?)." 

"  If  a  stranger  begins  to  build  on  my  land,  supposing  it  to  be  his 
own,  and  I,  perceiving  his  mistake,  abstain  from  setting  him  right, 
and  leave  him  to  persevere  in  his  error,  a  court  of  equity  will  not 
allow  me  afterwards  to  assert  my  title  to  the  land  on  which  he  had 
expended  money  on  the  supposition  that  the  land  was  his  own.  It 
considers  that,  when  I  saw  the  mistake  into  which  he  had  fallen, 
it  was  my  duty  to  be  active  and  to  state  my  adverse  title  ;  and  that 
it  would  be  dishonest  in  me  to  remain  wilfully  passive  on  such  an 
occasion,  in  order  afterwards  to  profit  by  the  mistake  which  I  might 
have  prevented. 

"  But  it  will  be  observed  that,  to  raise  such  an  equity,  two  things 
are  required  :  first,  that  the  person  expending  the  money  supposes 
himself  to  be  building  on  his  own  land ;  and,  secondly,  that  the 
real  owner  at  the  time  of  the  expenditure  knows  that  the  land 
belongs  to  him,  and  not  to  the  person  expending  the  money  in  the 
belief  that  he  is  the  owner.  For  if  a  stranger  builds  on  my  land 
knowing  it  to  be  mine,  there  is  no  principle  of  equity,  which  would 
prevent  my  claiming  the  land  with  the  benefit  of  all  the  expendi- 
ture made  on  it.  There  would  be  nothing  in  my  conduct,  active  or 
passive,  making  it  inequitable  in  me  to  assert  my  legal  rights. 

"It  follows  as  a  corollary  from  these  rules,  or  perhaps  it 
would  be  more  accurate  to  say  it  forms  part  of  them,  that,  if  my 
tenant  builds  on  land  which  he  holds  under  me,  he  does  not 
thereby,  in  the  absence  of    special  circumstances,   acquire  any 


This  statement  was  adopted  hj  Lord 
Cranworth,  V.-C,  in  Hochdale  Canal  Co, 
y.  Kino  (1861),  2  Sim.  N.  S.  at  p.  88  ; 
89  R.  R.  211 ;  and  by  RomiUy.  M.  R., 
in  Cotching  v.  Baeeett  (1862),  32  Bear,  at 
p.  111. 

(m)  Per  Lord  Manners,  in  Jonei  v. 
Royal  Canal  Co.,  2  MoUoy's  Lr.  Gh. 
Rep.  319. 


(i;)  Lord  Gottenham,  in  Williafne  t. 
Earl  of  Jersey  (1841),  I  Craig  &  Ph.  at 
p.  96 ;  54  R.  R.  219. 

{x)  Lord  RomiUy,  M.  R.,  in  Duke  of 
Beaufort  V,  Fatriek  (1853},  17  Beav.  at 
p.  74.  And  so  Lord  Chelmsford,  C,  in 
Somersetihire  Canal  y,  Eareourt  (1868),  2 
De  a.  &  J.  at  p.  608. 
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[right  to  prevent  me  from  taking  possession  of  the  land  and    Sami^v, 

huildings  when  the  tenancy  has  determined.     He  knew  the  extent  '- — 

of  his  interest ;  and  it  was  his  folly  to  expend  money  upon  a  title 
which  he  knew  would  or  might  soon  come  to  an  end  (y)." 

"If  a  man  under  a  verbal  agreement  with  a  landlord  for  a 
certain  interest  in  land,  or,  what  amounts  to  the  same  thing, 
under  an  expectation,  created  or  encouraged  by  the  landlord,  that 
he  shall  have  a  certain  interest,  takes  possession  of  such  land  with 
the  consent  of  the  landlord,  and,  upon  the  faith  of  such  promise  or 
expectation,  with  the  knowledge  of  the  landlord  and  without  ob- 
jection by  him,  lays  out  money  upon  the  land,  a  court  of  equity 
will  compel  the  landlord  to  give  effect  to  such  promise  or 
expectation  (s)." 

It  is  an  important  question,  what  amount  or  quality  of  en-  What  is 
couragement  or  acquiescence  is  sufficient  to  give  rise  to  the  equity.  *<^**>«^®'*"^- 
When  the  encouragement  to  expenditure  is  active,  and  is  accom- 
panied either  by  an  actual  representation  of  the  alleged  grantor's 
intention  to  grant  the  right  claimed,  or  by  a  silence  which  may 
lead  to  an  expectation  that  the  right  will  be  granted,  there  is  of 
course  no  doubt  that  the  agreement  to  grant  will  be  imputed  under 
the  rule  (a).  And,  even  although  there  be  no  active  encourage- 
ment, if  one  lie  quietly  by  and  witness  an  expenditure  which  must 
be  thrown  away  or  greatly  diminished  in  value  except  it  be  supple- 
mented by  the  grant  claimed,  and  if  there  be  to  the  knowledge  of 
the  person  so  lying  by  a  misconception  on  the  part  of  the  building 
owner,  then  the  rule  appears  to  take  effect  (6).  But  if  such  a 
notice  be  given  to  the  person  incurring  the  expenditure,  or  if  he 


(y)  Lord  Cranworth,  in  Mamtden  v.  v.  King  (1861),  2  Sim.  N.  S.  78;    16 

Dftwn  (1866),  L.  R.  1  H.  L.  at  p.  140.  Beav.  630 ;  89  R.  R.  211  (below,  p.  72); 

Of.  as  to  the  last  point,  AtL-Oen,  v.  Duke  of  Beaufort  v.  Patrick  (1853),  17 

Baliol  (1744),  9  Mod.  407,  at  p.  411.  Beav.  60 ;  Laird  v.  Birkenhead  Rail,  Co. 

(z)  Per  Lord  Hangsdown,  in  Bamsden  (1869),  Jop.  600   (below,  p.   73) ;    Cot- 

V.    Djfson   (1866),   L.   R.  1    H.   L.   at  chinff  v.  BasaeU  (1862),   32  Beav.   101 

p.   170  ;    quoted   by  James,  V.-C,  in  (below,  p.  74). 

Bankart  v.  Tennant  (1870),  L.  R.  10  Eq.  {b)  East  India  Co.  v.  Ttncent  (1740),  2 

at  p.  146  ;   Civil  Service  Mmical  InstrU'  Atk.  83  (below,  p.  71) ;  ClaveHng^a  Cote, 

memt  Associatioft  v.  Whiteman  (1899),  80  per  Lord  Loughborough,  5  Ves.  690  ;  6 

L.  T.  685;  68  L.  J.  Ch.  484.  R.  R.  146  ;  Fotcell  v.   Thomas  (1848),  6 

(a)   Watercourse   Case,  and     Short    v.  Hare,   300.;    77   R.  R.    116  ;    Rochdale 

Taylor  (1710),  2  Eq.  Ca.  Abr.  622,  pi.  3  Canal  Co.  v.  King  (1851),  ubi  sup. ;  Mold 

(below,  p.   71) ;  Lord   Cawdor  v.  lewis  y.    Wheateroft    (1869),   27    Beav.    610  ; 

(1855),  1  Y.  &  C.  Exch.  in  Eq.  427  ;  Davies  v.  Sear  (18G9),  L.  R.  7  Eq.  427 

Jackson  v.  Calor  (1800),  6  Ves.  688  ;  5  (below,    p.    76) ;    Bankart    v.    Tennant 

R.  R.  144  ;  Brydges  v.  Kilbume  (1792),  (1870),  L.  R.  10  Eq.  141  (below,  p.  76) ; 

cited  ibid.  ;    Williams  v.  Earl  of  Jersey  Crook  v.   Corporation  of  Seaford  (1871), 

(1841),   1   Craig  &  Phil.  91 ;  64  R.  R.  L.  R.  6  Ch.  661.    See  the  observations 

219  (below,  p.  72) ;  Rochdale  Canal  Co.  in  Blanchard  v.  Bridges  (below,  p.  76). 

5(2) 
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What  IB      [possess  such  knowledge  as  must  dispel  any  misconception  as  to  the 

1  intentions  of  the  person  in  whom  the  right  exists,  this  is  sufficient 

to  prevent  the  equity  from  arising  (c) ;  and  it  is  not  necessary  that 
the  notice  should  be  repeated  though  the  expenditure  continues  (d). 
Acquiescence  is  of  course  inoperative  without  knowledge  of  the 
expenditure  (c). 

"It  has  been  said,"  said  Fry,  J.,  in  Willmott  v.  Barber  {J), 
"  that  the  acquiescence  which  will  deprive  a  man  of  his  legal  rights 
must  amount  to  fraud,  and  in  my  view  that  is  an  abbreviated 
statement  of  a  very  true  proposition.  A  man  is  not  to  be  deprived 
of  his  legal  rights  unless  he  has  acted  in  such  a  way  as  would  make 
it  fraudulent  for  him  to  set  up  those  rights.  What,  then,  are  the 
elements  or  requisites  necessary  to  constitute  fraud  of  that  descrip- 
tion ?  In  the  first  place,  the  plaintiff  must  have  made  a  mistake 
as  to  his  legal  rights.  Secondly,  the  plaintiff  must  have  expended 
some  money  or  must  have  done  some  act  (not  necessarily  upon  the 
defendant's  land)  on  the  faith  of  his  mistaken  belief.  Thirdly,  the 
defendant,  the  possessor  of  the  legal  right,  must  know  of  the  exis- 
tence of  his  own  right  which  is  inconsistent  with  the  right  claimed 
by  the  plaintiff.  If  he  does  not  know  of  it,  he  is  in  the  same  posi- 
tion as  the  plaintiff,  and  the  doctrine  of  acquiescence  is  founded 
upon  conduct  with  a  knowledge  of  yom*  own  legal  rights. 
Fourthly,  the  defendant,  the  possessor  of  the  legal  right,  must  know 
of  the  plaintiff's  mistaken  belief  of  his  rights.  If  he  does  not, 
there  is  nothing  which  calls  upon  him  to  assert  his  own  rights. 
Lastly,  the  defendant,  the  possessor  of  the  legal  right,  must  have 
encouraged  the  plaintiff  in  his  expenditure  of  money  or  in  other 
acts  which  he  has  done,  either  directly  or  by  abstaining  from 
asserting  his  legal  right.  Where  all  these  elements  exist,  there  is 
fraud  of  such  a  nature  as  will  entitle  the  Court  to  restrain  the  pos- 
sessor of  the  legal  right  from  exercising  it;  but,  in  my  judgment, 
nothing  short  of  this  will  do." 

{c)  East  India  Co.  v.    Vincmt  (1740),  Haines  v.  Taylor  (1847),  2  Phill.  209  ;  78 

ubi  sup.,  per  Lord  Hardwicke ;  iJann  y.  B.  R.  71. 

Spunier  (1802),   7  Ves.  231 ;    6  R.   R.  (rf)  Masler  of  Clare  Hall  v.  Hardim 

119 ;  Pilling  v.  Armitage  (1806),  12  Ves.  (1848),  6  Hare,  273  ;  77  R.  R.  115. 
78,    85;    8  R.    R.    295;  Durham,    and  (^   -n^^^  ^    q«..^.;.,.  M  «ft9\  «w  ««« 

.Sunderland  Rail.    v.    Waxen    (1840),    3  (^)  i>fl««  v.  5^«rr./r  (1802),  ubi  sup. 

Beav.   119  ;   52  R.  R.  66;  Raimden  v.  (/)  (1880),  L.  R.  15  Ch.D.at  p.  105; 

Dy$on  (1866),  L.  R.  1  H.  L.  129.     Cf.  repeated  by  the    same   judge    in    the 

Kenneif  v.  Brotcne,  3  Ridg.  462,  518;  Court  of  Appeal,  i2w»wW v. /Fa/^*  (1883), 

Att.'ben.  V.  Baliol  (1744),  9  Mad.  407,  L.  R.  2.>  Ch.  Div.  at  p.  585,  and  see 

411.     The  ca^e  of  Birmingham  Canal  Co.  Civil  Service  Musical  Instrununt  Assoeia- 

V.  Lloyd  (\S12),  18  Ves.  515;  11  R.  R.  Hoht.  Whiteman  {1899),  SO  L.  T.  685; 

245,  stands  on  a  peculiar  footing ;  see  68  L.  J.  Ch.  484. 
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[A  company  acquiesoing  in  expenditure  is  as  much  bound  by 
the  rule  as  an  individual  (g) ;  and,  although  an  infant  incurs 
no  obligation  by  lying  by  during  his  minority  (/<),  yet,  if  he  con- 
tinue after  attaining  his  full  age  to  permit  expenditure  to  be 
incurred  or  rights  to  be  lost,  the  equity  will  attach  (t).  A  rever- 
sioner is  as  much  bound  by  his  own  acquiescence  as  he  would  be  if 
he  were  in  possession  (A). 

With  respect  to  the  manner  in  which  the  principle  will  be  en- 
forced, Romilly,  M.  R.,  in  the  case  of  Bankart  v.  Houghton  (/), 
made  a  distinction  between  a  person  resisting  an  injunction  on  the 
ground  of  the  acquiescence  of  the  person  asking  for  it,  and  one 
taking  active  steps  to  restrain  on  this  ground  an  action  at  law. 
But  it  seems  to  be  clear  that,  since  the  passing  of  the  Judicature 
Acts,  no  such  distinction  exists ;  and  the  principle  has  been  applied, 
not  only  as  a  bar  to  an  injunction  {m)  or  action  at  law  («),  but  as 
a  ground  for  restraining  on  act  inconsistent  with  the  right 
claimed  (o).  Whether  a  legal  grant  would  in  any  case  be  decreed, 
is  more  doubtful  (p). 

The  constructive  grant  is  of  course  merely  an  equitable  right, 
and  would  not  bind  an  assignee  of  the  grantor  for  value  without 
notice.  But,  in  practice,  the  structure  or  other  work  in  respect  of 
which  the  grant  is  claimed,  would  often  be  of  such  a  kind  that  no 
person  could  take  the  property  without  being  put  on  inquiry  as  to 


Company, 
Infant. 

Rerersioner. 


Role  how 
enforoed. 


Assign  of 

person 

aoqoieeoing. 


(ff)  Rochdale  Canal  Co,  v.  King  (1851), 
nti  sup. ;  Laird  v.  Birhenhcad  Rail,  Co. 
(1859),  Job.  500  (below,  p.  73) ;  Crook 
T.  Corporation  of  Seaford  (1871),  L.  R.  6 
Ch.  551. 

(A)  Per  Lord  Cottenham,  in  Duke  of 
Leeds  t.  Earl  o/Amhertt  (1846),  2  PhiU. 
at  p.  123 ;  78  R.  R.  47. 

(i)  SomertH  Coal  Canal  Co.  v.  Har^ 
court  (1857),  24  Beav.  571 ;  2  De  G.  & 
J.  596. 

(it)  Duke  of  Beaufort  v.  Patrick  (1863), 
17  Beav.  60.  Cf .  a8  to  a  mortgagee. 
Mold  T.  Wheateroft  (1859),  27  Beav.  610. 

(/)  (1859),  27  Beav.  426  (below,  p.  73). 

(«)  Brydges  v.  KUbume  (1792),  cited 
5  Ves.  689  ;  5  R.  R.  146 ;  Roehdale  Canal 
Co,  V.  King  (1851),  2  Sim.  N.  S.  73  ;  16 
Beav.  630  ;  89  R.  R.  211  (below,  p.  72). 

(ii)  JFatercimrse  Case,  2  Eq.  Cas.  Abr. 
622  (below,  p.  71) ;  Stiles  v.  Cotopci- 
(1748),  3  Atk.  692  ;  JFiUiams  v.  Harl  of 
Jsruy  (1841),  1  Craig  &  Ph.  91  (below, 
p.  72) ;  64  R  B.  219  ;  Fowell  v.  Thomat 
(1848),  6  Hare,  300;    77  R.  R.  116; 


Luke  of  Beaufort  v.  Patrick  (1863),  17 
Beav.  60;  Somerset  Coal  Canal  Co,  v. 
Hareourt  (1857),  24  Beav.  571 ;  2  De  G. 
&  J.  596  ;  Lavies  v.  Sear  (1869),  L.  R.  7 
Eq.  427. 

(o)  East  India  Co,  v.  Vincent  (1740),  2 
AUl  83  (below,  p.  71) ;  Jackson  v.  Cator 
(1800),  6  Ves.  688  ;  5  R.  R.  144  ;  Laird 
v.  Birkenhead  Rail.  Co,  (1859),  Job.  500 
(below,  p.  73) ;  Cotehing  v.  Bassett  (1862), 
32  Beav.  101  (below,  p.  74);  Civil 
Service  Musical  Instrument  Asscciation  v. 
Whiteman  (1899),  80  L.  T.  685;  68 
L.  J.  Ch.  484. 

(p)  See  and  consider  Stiles  v.  Gowper 
(1748),  3  Atk.  692 ;  Clavering's  Case,  5 
Ves.  690;  5  R.  R.  146;  Hardeastle  v. 
Shafto  (1793),  1  Anstr.  184  ;  Duke  of 
Beaufort  v.  Patrick  (1853),  ubi  sup.  ; 
Somerset  Coal  Canal  Co.  v.  Hareourt 
(1857),  nbi  sup. ;  Laird  v.  Birkenhead 
Rail,  Co.  (1859),  Joh.  600  (below,  p.  73) ; 
Crook  V.  Corporation  o/"  Seaford  (1871), 
L.  R.  6  Gh.  661.  In  some  of  these 
ca«es  there  was  a  pre-existing  parol 
agreement. 
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Grant  limited 
by  the 
necessity. 


[the  grantee's  rights,  and  thus  having  actual  or  conBtructive  notice 
of  the  equity  (q). 

The  extent  of  the  constructive  grant  is,  by  virtue  of  the  prin- 
ciple on  which  the  rule  is  founded,  limited  by  the  obvious  and 
plain  consequences  of  the  act  acquiesced  in.  "  For  instance,  if  a 
neighbour  permit  me  to  open  a  window  overlooking  his  close,  he 
knows  the  exact  consequence  of  that  permission,  namely,  that  he 
is  liable  for  ever  after  to  be  overlooked,  and  that  he  cannot  after- 
wards so  build  on  his  close  as  to  obscure  that  window ;  this  is  the 
extent  of  the  injury  which  can  be  produced,  and  he  cannot  say 

that  he  did  not  foresee  it But,  if  a  copyholder  allow  the 

lord  of  the  manor  to  work  the  coals  under  the  close  of  the  copy- 
hold by  offset  out  of  the  adjoining  land,  does  it  therefore  follow 
that,  if  the  lord,  in  winning  the  coal,  works  so  near  the  surface  as 
to  destroy  the  farm  buildings  of  the  copyholder,  he  is  to  have  no 
remedy  at  law  for  the  injury  so  done  to  him  ?  .  .  .  .  Certainly 
not.  But,  in  truth,  all  such  illustrations  present  a  weaker  case 
than  that  before  the  Court ;  and  the  strongest  illustration  of  the 
distinction  to  be  taken  in  such  cases  appears  to  me  to  be  the  case 
of  works  erected,  which  at  first  seem  to  be  and  are  innocuous,  and 
which  afterwards,  by  addition,  become  seriously  injurious  to  the 
proprietors  of  the  neighbouring  lands"  (r). 

Many  of  the  cases  which  illustrate  this  principle  refer  to  claims 

for  a  lease  (s)  or  for  a  sale  {i)  of  the  fee  simple  estate  in  land,  and 

Cases  relating  are  not  strictly  relevant  to  the  subject  of  this  treatise.     But  the 

to  easements,   following  cases  bear  directly  or  indirectly  on  the  acquisition  of 

easements  or  of  rights  of  a  similar  nature  (m). 


Cases  not 
relating  to 
easements. 


{q)  See  and  consider  Duke  of  Beaufort 
V.  ratrick  (1853),  17  Beav.  60  ;  MoUi\. 
Wheatcroft  (1859),  27  Beav.  510  ;  Ban- 
kart  V.  Uouffhtoti  (1869),  ibid.  425; 
Al/tHY.  Scckham  (1879),  L.  R.  11  Ch. 
Div.  790. 

(r)  Per  Romilly,  M.  R.,  in  Bankart  v. 
Houghton  (1859J,  27  Beav.  425,  433. 
Of.  BocMule  Canal  Co.  v.  King  (1861), 
per  Lord  Cranworth,  2  Sim.  N.  S.  at 
p.  90;  89  R.  R.  211;  Tipping  v. 
St,  HeUn's  Smelting  Co,  (1865),  L.  R.  1 
Ch.  66;  hXid,  Bankart  y,  Tennant  (1870), 
L.  R.  10  Eq.  141  (below,  p.  76). 

(»)  Edlin  V.  Battaly  (1687),  2  Lev.  152; 
Hunivg  v.  Feirers  (1711),  Gilb.  Eq.  Rep. 
85;  Eardcaatle  v.  Shafto  (1793),  1  Anstr. 
184;  StilcB  V.  Cowper  (1748),  3  Atk. 
692;  Dann  v.  Spurrim'  (1802),  7  Ves. 
231  ;  0  R.  R.  119  ;   Ptlln.g  v.  Armitage 


(1806),  12  Ves.  78  ;  8  R.  R.  295  ;  Diw- 
hnm  and  Sunderland  Bail,  y.  JFatcn 
(1840),  3  Beav.  119;  52  R.  R.  66; 
Master  of  Clare  Hall  v.  Harding  (1848),  6 
Hare,  273;  77  R.  R.  115;  Bainsdett  v. 
Hyson  (1866),  L.  R.  1  H.  L.  129 ;  Cro<.k 
V.  Corporation  of  Seaford  (1871),  L.  R.  6 
Ch.  551  ;  Wilhnott  v.  Barber  (1880). 
L.  R.  15  Ch.  D.  96.  See  also,  as  to 
questions  between  landlord  and  tenant, 
Jackson  v.  Calor  (1800),  5  Ves.  688 ;  5 
R.  R.  144,  and  Brydges  v.  Kilbume 
(1792)  there  cited;  5  R.  R.  146. 

{t)  Powell  V.  Thomas  (1848),  6  Hare, 
300 ;  77  R.  R.  116  ;  Duke  of  Beaufort  v. 
Patrick  (18:^3),  17  Beav.  60;  Somerset 
Coal  Catuil  Co.  v.  Harcourt  (1837),  24 
Beav.  671 ;  2  De  G.  &  J.  596  ;  Moldy, 
Wheatcroft  (1859),  27  Beav.  610. 

(m)  See    ulbo   Dnke  (f  Devonshire  v. 
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[In  the  Watercourse  Case  (a?),  A.  diverted  a  watercourse,  which  Watercourse 
put  B.  to  great  expense  in  laying  of  soughs,  &c.,  and  the  diver-  ^^* 
sion  heing  a  nuisance  to  B.,  he  brought  an  action ;  but  on  in- 
junction was  decreed  (y),  it  being  proved  that  B.  did  see  the  work 
when  it  was  carrying  on,  and  connived  at  it,  without  showing 
the  least  disagreement,  but  rather  the  contrary.  A  case  of  Short  v. 
Taylor^  before  Lord  Somers,  was  cited,  where  Taylor,  in  building 
his  house,  laid  his  foundations  on  Short's  land,  he  standing  by  and 
encouraging  him,  and  an  injunction  was  granted  against  his 
proceeding  with  an  action  for  the  trespass. 

In  East  India  Co,  v.  Vincent  (2),  it  would  appear  that  the  agent  ^^^  j^^^^  ^^^ 
of  the  company  and  the  defendant,  a  packer,  agreed  that  the  com-  v.  Vincent. 
pany  should  be  at  liberty  to  build  on  the  defendant's  ground,  or 
with  windows  overlooking  his  ground,  and  that  they  should  employ 
him  during  the  term  of  his  estate  double  to  any  other  packer, 
provided  he  worked  at  the  same  rate  as  any  other  packer.  As  they 
did  not  employ  him  as  agreed,  he  built  a  wall  to  block  up  their 
light,  and  Lord  Hardwicke  held  that  he  ought  to  have  brought 
his  biU  to  establish  the  agreement,  and  decreed  that  the  wall  should 
be  pulled  down  and  that  the  company  should  perform  the  agree- 
ment to  employ.  "  There  are  several  instances  where  a  man  'has 
suffered  another  to  go  on  with  building  upon  his  ground,  and  not 
set  up  a  right  till  afterwards,  when  he  was  all  the  time  conusant  of 
his  right,  and  the  person  building  had  no  notice  of  the  other's  right, 
in  which  the  Court  would  oblige  the  owner  of  the  ground  to  permit 
the  person  building  to  enjoy  it  quietly  and  without  disturbance. 
But  these  cases  have  never  been  extended  so  far  as  where  parties 
have  treated  upon  an  agreement  for  building,  and  the  owner  has 
not  come  to  an  absolute  agreement;  then,  if  persons  will  build 
notwithstanding,  they  must  take  the  consequence,  as  this  is  not 
such  an  acquiescence  on  the  part  of  the  owner  as  will  prevent  him 
from  insisting  on  his  right." 

Clavering^s  Case  was  cited  by  Lord  Loughborough  in  Jackson  v.  ciaveringU 
Cator  {a).     He  says :  "There  was  a  case  (I  do  not  know  whether  ^*"^' 
it  came  to  a  decree)  against  Mr.  Qeorge  Glavering,  in  which  some 
person  was  carrying  on  a  project  of  a  colliery,  and  had  sunk  a  shaft 


Eglin  (1861),  14  Bear.  630 ;  92  R.  R.  (2)  (1740),  2  Atk.  83. 

'  W  (1709),  2  Eq.  Cas.  Abr.  622,  pi.  3.  ^  (^^^J)'  '  V%«;  Z'  '  '  ^'  ^Z  ''' 


.s 


j)  I.e.,  againat  the  continuance  of      <^*®^  ^7  James,  V.-C,  in  Bankart  v. 
Uie  action  atiaw  by  B.  Termant,  below,  p.  76. 
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ciareHngU  [at  a  Considerable  expense.  Mr.  Clavering  saw  the  thing  going  on, 
^^''  and  in  the  execution  of  that  plan  it  was  very  clear  the  colliery  was 
not  worth  a  farthing  without  a  road  over  his  ground ;  and,  when 
the  work  was  begun,  he  said  he  would  not  give  the  road.  The  end 
of  it  was  that  he  was  made  sensible — ^I  do  not  know  whether  by  a 
decree  or  not— that  he  was  to  give  the  road  at  a  fair  value." 
William  V.  Williams  v.  JSarl  of  Jersey  (b)  was  a  suit  to  restrain  the  defendant 

ar  of  ersey.  ^^^  suing  at  law  for  a  nuisance  caused  by  copper  works  erected  by 
the  plaintiff  at  a  great  expense ;  and  it  was  alleged  that,  during 
the  progress  of  the  works,  the  defendant  was  well  aware  that  they 
were  being  erected  and  were  for  the  smelting  of  copper;  that, 
nevertheless,  he  allowed  the  plaintiff  to  proceed  and  expend  large 
sums  of  money  thereon,  and  in  completing  and  finishing  the  same 
with  the  requisite  machinery  and  plant,  without  making  any  objec- 
tion, and  that  he  acquiesced  in  and  encouraged  the  erection  and 
expenditure.  A  demurrer  to  the  bill  was  overruled. 
Rochdale  In  Rochdale  Canal  Co.  v.  King  (c),  there  was  a  motion  to  restrain 

y!^ing'  ^te  defendants,  millowners,  from  drawing  water  from  the  canal  for 
any  purpose  other  than  for  condensing  steam  (which  was  allowed 
by  the  Canal  Act).  The  defendants,  by  their  answer,  stated  that, 
when  their  mill  was  erected,  notice  was  given  to  the  company  of 
the  intention  to  make  a  communication  with  the  canal,  not  only  for 
the  purpose  of  condensing  steam,  but  for  other  purposes ;  that  the 
company  superintended  the  laying  of  the  pipes,  and  were  aware  of 
the  uses  to  which  they  were  to  be  applied,  and  made  no  objection, 
though  they  were  cognizant  of  the  great  expense  incurred.  Lord 
Cranworth,  V.-C,  said :  "  If  this  be  true,  the  plaintiffs  can  have  no 
relief  in  this  Court.  Such  conduct,  even  if  it  be  not  sufficient  to 
sustain  a  plea  of  leave  and  licence  in  bar  to  an  action,  certainly 
incapacitated  the  plaintiffs  from  obtaining  any  assistance  in  a  court 
of  equity.  It  is  not  necessary  to  go  further,  and  say  whether  it 
would  not  entitle  the  defendants  to  restrain  them  from  proceeding 
at  law,  according  to  what  is  stated  by  Lord  Eldon  in  Barrett  v. 
Blagrave  (d),  I  entirely  assent  to  the  argument,  very  ably  urged 
by  Mr.  Baily,  that  mere  acquiescence  (if  by  acquiescence  is  meant 
the  abstaining  from  legal  proceedings)  is  unimportant.  Where 
one   party  invades  the  right  of  another,  that  other  does  not  in 


(b)  (1841),  1  Cr.  &  Ph.  91  ;  54  K.  R.  (<?)  (1861),  2  Sim.  N.  S.  78;  89  R.  R. 

219,  211. 

(d)  (1801),  6  Ves.  105. 
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[general  deprive  himself  of  the  right  of  seeking  redress  merely  RoehdaU 
because  he  remains  passive,  unless,  indeed,  he  continues  inactive  King, 
so  long  as  to  bring  the  case  within  the  purview  of  the  Statute  of 
Limitations.  If,  therefore,  from  1830  to  1847,  when  the  disputes 
began,  the  plaintiffs  might  have  asserted  the  legal  right  on  which 
they  now  insist,  their  not  having  done  so  during  that  period 
would  not  preclude  them.  But  the  evidence  of  long-continued 
use  of  the  water  for  all  purposes  by  the  adjacent  mill-owners  may 
be  very  important  as  tending  to  satisfy  this  Court  that,  when  the 
mill  of  the  defendants  was  erected,  the  plaintiffs  must  have  known 
that  King,  who  was  building  it,  was  laying  out  his  money  in  the 
expectation  that  he  would  have  the  same  privilege  of  using  the 
water  as  was  enjoyed  by  all  his  neighbours." 

Subsequently,  Sir  John  Eomilly,  M.  E.,  refused  a  perpetual 
injunction  on  the  same  grounds,  notwithstanding  some  fresh 
evidence  directed  to  the  point  that  the  company  had  made 
objection  before  the  erection  of  the  miU  (e). 

In  Ldird  v.  Birkenhead  Rail,  Co.  (/)  the  plaintiff,  under  a  Laird  v. 
treaty  with  the  defendants  for  a  communication  between  his  ship-  ^aiic^^ 
building  yard  and  their  station,  constructed  a  tunnel  and  laid 
down  rails  at  an  expense  of  £1,200,  and  was  allowed  by  the  com- 
pany to  use  it  for  two  and  a  half  years,  during  which  time  they 
received  from  him  tolls  for  the  use  of  the  way.  Because  they  did 
not  finally  agree  as  to  the  terms,  the  company  gave  him  three 
months*  notice  to  quit,  and  were  about  to  take  up  the  rails ;  but 
they  were  restrained  by  the  Vice-Chancellor,  who  held  that,  not- 
withstanding their  being  a  corporation,  they  were  as  much  bound 
by  their  acquiescence  as  an  individual,  and  were  bound  to  allow 
the  plaintiff  the  use  of  the  way  on  reasonable  terms,  i.e.,  on  the 
terms  which  had  existed  during  the  two  and  a  half  years,  and  for 
a  reasonable  time,  which  he  considered  to  be  for  as  long  as  the 
plaintiff  continued  owner  of  the  yard. 

In  Bankart  v.  Houghton  {g)  the  plaintiff  sought  to  restrain  the  Bankart  v. 
defendant  from  enforcing  a  judgment  at  law  in  an  action  for  a  ^*^**9^^^*^' 
nmsanoe  caused  by  copper  works,  on  the  ground  that  when  he  took 
his  farm  he  was  aware  of  the  works,  and  his  lessor  had  seen  them 
while  in  oourse  of  erection,  and  took  no  steps  to  prevent  their  erec- 
tion.  The  Master  of  the  Bolls  held  that  this  was  not  an  acquiescence 


(e)  16  BeaT.  630.  (/)  (1859),  Joh.  600. 

is)  (1859),  27  BeaT.  425. 
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Bankart  v. 
Houghton, 


Cotehing  v. 
Ba$9eU, 


BUmehard  v. 
Bridget, 


[whioh  conferred  on  the  plaintiff  the  right  to  oause  noxious  effluYia 
and  yapour  to  issue  from  his  furnaces  and  be  deposited  on  the 
defendant's  lands.  He  also  said :  **  It  is  impossible  to  hold  that, 
because  a  man  has  acquiesced  in  certain  works  whioh  produce  little 
or  no  injury,  he  is  ever  afterwards  to  be  debarred  of  remedy  if,  by 
the  increase  of  the  works,  he  sustains  a  serious  injury." 

In  Cotehing  v.  Bassett  (h)  the  plaintiffs  were  lessees  of  No.  32, 
Wood  Street,  and  the  defendants  owners  of  No.  33,  which,  until 
Michaelmas,  1861,  was  let  to  the  plaintiffs.  The  plaintiffs,  being 
about  to  rebuild  No.  32,  agreed  with  the  defendants  that  they 
should  continue  tenants  of  No.  33  to  Lady  Day,  1862,  and  rebuild 
the  party- wall.  In  rebuilding,  they  altered  the  windows  and  made 
additional  windows,  and  submitted  their  plans  to  the  defendants' 
surveyor,  and  the  works  were  executed  under  the  superintendence 
of  the  defendants'  surveyor,  who  made  no  objection  to  the  plans  or 
as  to  the  mode  in  which  the  works  were  being  carried  out.  After 
the  plaintiffs  had  completed  their  building,  the  defendants  gave 
them  notice  of  their  intention  to  raise  the  party-wall  in  a  manner 
greatly  to  interfere  with  the  plaintiffs'  lights.  The  Master  of  the 
Bolls  restrained  them,  and  held  that  the  case  came  within  the 
principle  of  Dann  v.  Spurrier j  saying,  "  If  the  defendant  intended 
to  obtain  an  advantage  not  then  possessed  by  him,  and  to  derive 
it  by  reason  of  the  acts  which  the  plaintiffs  might  be  induced  to 
perform,  it  was  incumbent  on  him  to  explain  this  to  the  plaintiffs 
in  such  a  manner  that  it  could  not  be  misimderstood." 

Blanchard  v.  Bridges  (f)  was  a  case  at  law.  There  it  appeared 
that  the  predecessor  in  title  of  the  plaintiff  had  erected  a  cottage 
on  his  land,  having  windows  which  derived  light  from  the  ad- 
joining property  of  his  vendor,  and  had  afterwards  thrown  the 
windows  forward  and  converted  them  into  bow  windovra.  The 
owner  of  the  adjoining  property  was  often  on  the  spot  during  the 
progress  of  the  works,  and  had  a  general  knowledge  of  their 
nature,  and  made  no  objection ;  but  it  appeared  that  the  adjoining 
land  had  been  from  time  to  time  advertised  for  sale  in  lots  for 
building,  and  that  the  owner  had  on  two  occasions,  in  treating 
with  the  plaintiff's  predecessor  in  title,  specifically  reserved  the 
right  to  build  up  to  the  boundary  of  the  plaintiff's  property.  The 
defendant,  having  subsequentiy  purchased  the  adjoining  property, 
erected  a  wall  which  interfered  with  the  light  coming  to  the  bow 


(A)  (1862),  32  Beav.  101. 


(t)  (1885),  4  A.  &  E.  176;  63  R.  R.  208. 
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[windows ;  and  this  action  was  therefore  brought  to  establish  the   Blanehard  v. 
right  to  the  light.  *** 


The  Court  of  King's  Bench,  on  a  case  stated,  and  having 
authority  to  draw  any  conclusion  which  a  jury  ought  to  have 
drawn,  refused  to  presume  a  grant  of  the  light  on  the  ground  of 
acquiescence;  and  Patteson,  J.,  who  delivered  the  judgment  of 
the  Court,  said:  "The  fullest  knowledge,  with  entire  but  mere 
acquiescence,  cannot  bind  a  party  who  has  no  means  of  resistance. 
There  may  appear  to  be  some  hardship  in  holding  that  the  owner 
of  a  close  who  has  stood  by,  without  notice  or  remonstrance,  while 
his  neighbour  has  incurred  great  expense  in  building  upon  his 
adjoining  land,  should  be  at  liberty  by  subsequent  erections  to 
darken  the  windows,  and  so  destroy  the  comfort  of  such  buildings. 
Yet  there  can  be  no  doubt  of  his  right  to  do  so  at  any  time  before 
the  expiration  of  twenty  years  from  their  erection  :  and  this  with 
good  reason.  For  it  is  far  more  just  and  convenient  that  the  party 
who  seeks  to  add  to  the  enjoyment  of  his  own  land  by  anything  in 
the  nature  of  an  easement  upon  his  neighbour's  land  should  first 
secure  the  right  to  it  by  some  unambiguous  and  well  understood 
grant  of  it  from  the  owner  of  the  land,  who  thereby  knows  the 
nature  and  extent  of  his  grant,  and  has  a  power  to  withhold  it  or 
to  grant  it  on  such  terms  as  he  may  think  fit  to  impose,  than  that 
such  right  should  be  acquired  gradually,  as  it  were,  and  almost 
without  the  cognizance  of  the  grantor,  in  so  imoertain  a  manner  as 
to  create  infinite  and  puzzling  questions  of  fact  to  be  decided,  as 
we  daily  see,  by  litigation." 

These  words  are  quoted  here  at  length  because  of  their  bearing  Remarlw  on 
on  the  principle  of  the  equitable  decisions  on  the  doctrine  of  con-  Bri^e*!^  ^ 
structive  grant.  But  it  should  be  noted  that  they  express  the 
opinion,  not  of  a  court  of  equity,  but  of  a  court  of  law  ;  and  it  is 
conceived  that  they  are  opposed  to  the  principle  adopted  by  the 
equitable  courts,  where  entire  but  mere  acquiescence,  coupled  with 
knowledge  on  the  one  side  and  misconception  on  the  other,  is 
sufficient  to  bind  the  party  acquiescing  {k).  He  has  no  means  of 
resistance ;  but  he  may  by  notice  remove  the  misconception.  "With 
respect  to  the  actual  decision,  there  were  facts  in  the  case  which  to 
some  extent  negatived  the  plea  of  misconception  on  the  part  of  the 
building  owner;  and  it  is  remarkable  also  that  the  acquiescence 


{k)  See  the  oasee  quoted  above,  p.  67,  note  (*). 
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Daviei  v. 
tiear. 


BankaH  v. 
Tennant. 


[was  the  acquiescence  not  of  the  defendant  but  of  a  prior  owner, 
and  there  was  no  evidence  of  express  notice  (/). 

The  case  of  JDaves  v.  Sear  (/w),  which  is  quoted  below  («)  as 
illustrating  the  implied  grant  of  ways  of  necessity,  has  also  a 
bearing  on  the  doctrine  of  constructive  grant  by  acquiescence.  The 
evidence  in  this  case,  so  far  as  it  bore  upon  the  latter  point,  was  to 
the  effect  that  the  defendant,  who  owned  the  soil  of  a  passage 
leading  to  certain  mews  belonging  to  the  plaintiff,  allowed  the 
plaintiff  to  block  up  by  building  all  other  access  to  the  mews,  and 
then  obstructed  the  passage.  Lord  RomiUy,  M.  E..,  granted  an 
injunction,  partly  on  the  authority  of  Dann  v.  Spurrier  (o)  and  the 
other  cases  of  acquiescence.  "A  man  cannot,'*  he  said,  "stand 
quiet,  and  see  it  (the  adjoining  ground)  gradually  become  covered 
with  houses,  so  that  every  access  or  means  of  communication  with 
the  mews  is  shut  out  except  this  one,  which  he  had  always  known 
was  intended  to  be  used  as  a  means  of  access,  and  then  say  this 
easement  was  not  reserved." 

In  Banhart  v.  Tennant  (p),  the  plaintiffs  had  erected  furnaces 
and  smelting  works  upon  the  banks  of  a  canal  belonging  to  the 
predecessor  in  title  of  the  defendant,  and  had  for  some  time  (while 
they  were  customers  of  the  canal-owners)  been  permitted  to  extract 
water  from  the  canal  for  the  use  of  their  works.  They  now  claimed 
a  right  to  the  water  under  the  authority  of  Clarering^s  Case;  but 
the  claim  was  negatived  by  James,  V.-C,  on  the  ground  that  the 
water  was  not  essential,  nor  anything  like  essential,  to  the  enjoy- 
ment of  the  plaintiffs'  property.  He  added  that  it  was  impossible 
to  suppose  that  the  canal-owners  could  have  intended  to  part  with 
their  absolute  control  over  the  canal,  or  with  their  power  of  letting  the 
water  off  or  keeping  the  canal  idle  ;  and  therefore  he  did  not  think 
the  plaintiffs  could  have  acted  upon  the  notion  that  they  were  to  get 
a  binding  agreement  with  respect  to  the  enjoyment  of  the  water.] 


{I)  See  above,  p.  69.  and  especially 
Allen  V.  Seckham  (1879),  L.  R.  11  Ch. 
DiT.  790. 

(m)  (1869),  L.  R.  7  Eq.  427. 


(h)  Pago  177. 

{o)  (1802),  7  Vee.  231 ;  6  R.  R.  119. 

{p)  (1870),  L.  R.  10  Eq.  141. 
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Sect.  3. — Construction  of  the  Imtrument. 

Easements  may  be  granted  separately  and  apart  from  any  con-  Mode  of 
veyance  of  the  dominant  tenement,  or  they  may  be  included  in  a  8^°**^- 
conveyance  of  it. 

Bat  few  cases  are  to  be  found  in  the  books  of  a  grant  of  an 
easement  per  se ;  it  is  obvious,  however,  that,  in  all  instances  of 
this  kind,  the  precise  words  of  the  instrument  itself  must  determine 
the  extent  of  the  right  created  (q). 

A  man  may  have  a  way  [or  other  easement]  by  grant  [at  the  Orant  at 
common  law] ;  as  if  A.  grants  that  B.  shall  have  a  way  through  ^^^onhi^, 
his  close  (r)  [or  grants  such  a  way  to  B.,  his  heirs  and  assigns  (s). 

An  easement  could  not,  before  1882,  be  created  by  a  grant  Grant  under 
under  the  Statute  of  Uses ;  "  for  a  man  cannot  walk  over  ground  xjtob.^*^** 
to  the  use  of  a  third  person,"  and  "  there  cannot  be  the  use  of  a 
thing  not  in  esse,  as  a  way,  common,  &c.,  newly  created  "  (t).  It 
followed  from  this  that  an  easement  could  not  be  created  under  a 
power,  or  by  bargain  and  sale,  or  by  way  of  reservation ;  and  further 
that,  as  a  reservation  of  an  easement  to  the  grantor,  contained  in 
a  conveyance  of  land,  could  only  operate  as  a  re-grant,  such  a 
conveyance  must  be  executed  by  the  grantee  of  the  land  (w). 

But  now  the  Conveyancing  and  Law  of  Property  Act,  1881,  Conveyancing 
provides  as  follows : —  -^^^^  ^^^^» 

"  (1.)  A  conveyance  of  freehold  land  to  the  use  that  any  person 
may  have,  for  an  estate  or  interest  not  exceeding  in  duration  the 
estate  conveyed  in  the  land,  any  easement,  right,  liberty  or 
privilege  in,  or  over,  or  with  respect  to  that  land,  or  any  part 
thereof,  shall  operate  to  vest  in  possession  in  that  person  that 
easement,  right,  liberty,  or  privilege,  for  the  estate  or  interest 
expressed  to  be  limited  to  him ;  and  he,  and  the  persons  deriving 
title  under  him,  shall  have,  use,  and  enjoy  the  same  accordingly. 


{q)  See  [^Senhouse  v.  ChrUtian  (1787),  devolution  of  a  right  so  granted,  see 

1  T.  B.  660;  I  R.  R.  300;  Mitcal/e  y.  Lynevor  v.   Tennant   (1888),   L.    R.    13 

Westaway  (1864),    34  L.  J.  C.  P.  113;  A.  C.  279  ;  of.  Rymer  v.  Mcllroy,  [1897] 

Ardtey  v.  SL  Paneraa  (1870),  39  L.  J.  1  Ch.  628. 

Ch.   »71;    Taylor  v.  Corporation  of  St.  /^  -o        av     tt        -c^      'i.*       »      j  i 

HeUrCs  (1877);  L.  R.  6  Ch.  Div.  264 ;  ^  ^  ^rAth'  J;'^k     \f^^r":'^^^ 

and]    bilow,'   Part    IV.    Chap.    III.  y-".^^?^^!;^^-*^?^- ^»^W<-'- ^."'• 

-Eitent  and  mode  of  enjoyment.-  Dig.  Chimin  1>.  (3)  ad  fin     TheseuUun 

(r)  Com.  Dig.  Chimin.  D.  (3).  appear-  to  relate  onlj  to     estates." 

(t)  Scnhoiue  v.  ChrUtian  (1787),  1  T.  («)  Durham  and  Sunderland  Rail.  Co. 

B.  560;    1   R.  R.   300;  of.  Gerrard  r.  v.  fl^a/;t^  (1842),  2  Q.  B.  940,  atp.  967; 

Cooke,  2  N.  R.  102,  2nd  od.  109  ;  Ifoln^n  57  R.  R.  842.    Bat  see  MayY.  BelUvillc, 

V.  SeUer  (1697),  3  Lev.  306 ;  a»  to  the  [1905]  2  Ch.  605. 
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78  AOQUisrriOK  op  easements. 

Convcyarjfiog      ["  (2.)  This  86otion  applies  only  to  oonyejances  made  after  the 
,;  62.  '     commenoement  of  this  Act "  (.r). 

It  is  conceived  that  this  section  is  intended  to  alter  the  mode  of 
conveyance  only,  and  does  not  authorize  the  creation  of  easements 
of  a  novel  kind,  such  as  easements  in  gross  or  not  connected  with 
the  enjoyment  of  a  tenement.  By  virtue  of  this  section,  an  ease- 
ment may  now  be  reserved,  or  may  be  granted  imder  a  power. 
ConstaTiction  It  is  not  within  the  scope  of  this  work  to  discuss  the  rules 
applicable  to  the  construction  and  interpretation  of  deeds  and 
other  written  instruments  {y).  It  may,  however,  be  shortly  stated 
that,  in  construing  the  grant  or  other  instrument  whereby  the 
easement  is  created,  the  document  itself,  and  that  only,  can,  in 
the  first  instance,  be  looked  at  to  discover  the  extent  and  nature 
of  the  easement  and  the  other  terms  of  the  grant.  If  on  the  face 
of  the  document  no  doubt  arises  that  the  words  are  used  in  their 
primary  sense,  and  if,  read  in  that  sense,  they  are  plain  and  un- 
ambiguous, the  matter  is  concluded.  No  further  evidence  of  any 
kind  can  be  admitted  to  show  that  the  document  does  not,  or  was 
not  intended  to,  create  the  easement  in  the  exact  terms  of  the 
primary  meaning  which  the  words  bear.  But  if,  on  the  face  of 
the  document,  it  appears  that  the  words  may  be  used  in  some 
sense  other  than  that  which  they  would  naturally  bear,  or  if  there 
is  some  ambiguity  or  omission  apparent  on  the  document  itself, 
then  the  circumstances  existing  at  the  time  when  the  instrument 
was  executed  may  properly  receive  attention.  Under  no  circum- 
stances can  evidence  of  the  intention  of  the  parties  when  executing 
the  instrument  be  gone  into. 

**  Where,  indeed,  words  have  a  clear,  definite  meaning,  no 
evidence  can  be  admitted  to  explain  or  control  them  "  {a). 

"  But  if  on  the  face  of  a  document,  when  applied  by  extrinsic 
evidence,  it  appears  that  words  are  used,  or  may  be  used,  in  a 
more  extensive  or  a  different  signification  than  their  primary,  it 
becomes  a  question  what  more  or  other  is  included  than  would  be 
included  in  the  words  in  their  primary  signification  "  (6). 

"  Parol  evidence  is  generally  admissible  to  apply  the  words  used 
in  a  deed,  and  to  identify  the  property  comprised  within  it.     Tou 


[x]  44  &  46  Vict.  0.  41,  8.  62.  H.  L.  C.  660,  per  Lord  Cranworth,  at 

(y;  See,  upon  this  eubjeot,  Norton  on  p.  680. 
Deeds.  [b)  Ibid.,  per  Bramwell,  B.,  p.  661. 

(a)  Waierpark   v.    FennfU   (1859),    7 
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[cannot,  indeed,  show  that  the  words  were  intended  to  include  a  ConBtraotion 
particular  piece  of  land,  but  you  may  prove  facts  from  which  you         ^^°  ' 
may  collect  the  meaning  of  the  words  used,  so  as  to  include  or 
exclude  a  portion  of  land,  where  the  words  are  capable  of  either 
construction  "  (c). 

*'  The  construction  of  a  deed  is  always  for  the  Court ;  but,  in 
order  to  apply  its  provisions,  evidence  is  in  every  case  admissible 
of  all  material  facts  existing  at  the  time  of  the  execution  of  the 
deed,  so  as  to  place  the  Court  in  the  situation  of  the  grantor.  In 
deeds,  as  well  as  wills,  the  state  of  the  subject  at  the  time^of 
execution  may  always  be  enquired  into;  and  as  with  respect  to 
ancient  deeds  the  state  of  the  subject  at  their  date  can  seldom,  if 
ever,  be  proved  by  direct  evidence,  modem  usage  and  enjoyment 
for  a  number  of  years  is  evidence  to  raise  a  presumption  that  the 
same  course  was  adopted  from  an  earlier  period,  and  so  to  prove 
contemporaneous  usage  and  enjoyment  at  the  date  of  the  deed. 
These  deeds  are  to  be  construed  by  evidence  of  the  manner  in 
which  the  subject  has  been  possessed  or  used ;  for,  as  Lord  Coke 
observes,  *  optimus  intetyres  rerum  ususJ  (2  Ins.  282 ;  TFeld  v. 
Homhyy  7  East,  199 ;  Dxike  of  Beaufort  v.  Swansea,  3  Exch.  413.) 
Lord  Hardwicke,  with  reference  to  the  construction  of  ancient 
grants  and  deeds,  says,  *  There  is  no  better  way  of  construing  them 
than  by  usage,  and  contemporanea  expositio  is  the  best  way  to  go 
by.'  That  was  in  the  case  of  Att.-Gen.  v.  Parker  (I  Ves.  43 ;  3 
Atk.  576).  Lord  St.  Leonards  follows  in  Att,'Gen,  v.  Drummond 
(1  Dru.  &  "War.  368),  and  says  one  of  the  most  settled  rules  of 
law  is  that  you  may  resort  to  contemporaneous  usage  for  the 
meaning  of  a  deed.  '  Tell  me  what  you  have  done  under  such  a 
deed,  and  I  will  tell  you  what  the  deed  means.' 

'*  When  the  evidence  of  all  material  facts  is  exhausted,  and  there 
is  still  ambiguity,  no  parol  evidence  of  the  grantor's  intention,  as 
distinguished  from  extrinsic  facts,  can  be  admissible,  except  in  the 
single  case  of  there  being  two  subjects,  or  two  objects,  to  which  the 
terms  of  the  instrument  are  equally  applicable  "  {d). 

<^uestions  of  construction  of  documents  dealing  with  easements 
have  arisen  chiefly  upon  the  grant  or  reservation  of  ways  and 
minerals,  and  the  cases  in  which  particular  documents  creating  or 


(e)  Ibid.,  per  Lord  Chelmsford,  p.  678.      t.  Marine  Board  of  Table  Cape,  [1906 
[i)  Ibid.,    per    Lord    Wensleydale,      A.  C.  92. 
p.  684.    And  see  Van  DiemenULandCo, 
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[reserving  Buch  easements  have  been  constnied  by  tbeConit  are  dealt 
with  in  the  chapters  on  Bights  of  Way  and  Bights  to  Support] 

A  covenant,  or  other  instrument  under  seal,  dearly  evincing  the 
intention  of  the  parties,  may  operate  as  a  grant  (e) ;  and  upon  a 
grant  or  covenant  conferring  an  easement,  the  successive  ovmers  of 
the  dominant  estate,  who,  in  the  case  of  an  ordinary  covenant, 
would,  at  common  law,  he  strangers  to  the  contract,  become  entitled 
to  the  benefit  of  the  rights  conferred,  and  may  sue  for  a  violation 
of  them. 

Easements,  in  general,  bear  a  strong  resemblance  to  covenants 
running  with  the  land,  both  express  and  implied ;  [and  the  better 
opinion  being  that  the  burden  of  covenants  does  not  run  with  the 
land  at  law  so  as  to  bind  an  assignee,  except  in  cases  between 
landlord  and  tenant  (/),  it  becomes  important  to  determine  in  each 
case  whether  the  terms  of  the  covenant  are  such  as  to  create  a  grant 
of  an  easement,  in  which  case  the  effect  of  them  is  to  create  an 
incorporeal  hereditament,  giving  the  successive  owners  of  it  a  right 
as  against  all  the  succeeding  owners  of  the  land  affected  by  it, 
without  regard  to  any  question  as  to  the  burden  of  covenants 
running  with  land. 

In  Roicbotham  v.  WiUon  (^),  where  the  plaintiff  sued  the 
defendant  for  damage  done  to  land  and  houses,  by  the  defendant 
so  working  the  subjacent  minerals  as  to  let  down  the  surface,  much 
discuEsion  took  place  as  to  the  effect  of  a  covenant  by  the  owner  of 
land  that  the  owner  of  certain  minerals  imder  it  shall  have  a  right 
to  work  the  minerals,  without  liability  for  letting  down  the  surface, 
the  defendant  relying,  amongst  other  points,  upon  the  effect  of 
such  a  covenant ;  and  Lord  Wensleydale  pointed  out  that  such  a 
covenant  would  operate  as  a  grant,  and  that  the  grantee  in  that 
way  would  obtain  the  right  to  work  the  minerals  in  the  manner 


(e)  Holms  v.  Seller  (1697),  3  Lev. 
306.  [See  the  judgment  of  Lord  Wens- 
leydale in  Rou^botham  v.  IFilaon  (1860), 
8  H.  L.  C.  p.  362  ;  Oakley  v.  Adamson 
(1832),  8  Bing.  35(5;  2(ortham\,  Hurley 
a85:<),  1  E.  &  B.  665;  Low  t.  Innea 
(1864),  10  Jur.  N.  8.  1037;  Mile*  v. 
Tubni  (1867),  16  W.  R.  465  ;  Conv.  Act, 
1881,  B.  49. 

In  his  opinion  given  to  the  House  of 
Lords  in  Dalton  v.  Angus ^  Fry,  J.,  said 
that  a  negative  right  does  not  lie  in 
grant,  but  would  be  created  by  covenant 
(L.  R.  6  App.  Cas.  at  pp.  771,  773); 
and  the  opinion  of  Littledale,  J.,  m 


Moore  v.  Raxcson  (1824),  3  B.  &  C.  340; 
27  R.  R.  375,  supports  this  view.  But 
see  per  Lords  Selbomo  and  Blackbnm, 
L.  K.  6  App.  Cas.  at  pp.  794,  823.] 

(/;  See  notes  to  iSpeneer^s  C(M^ 
Smith's  L  C.  vol.  i.  p.  65,  11th  ed. ;  and 
Amtfrberry  v.  (Corporation  of  Oldham 
(1885),  L.  R.  29  Ch.  Div.  7oO ;  White 
V.  Southend  Hotel  Co.,  [1897]  I  Ch. 
767.  Morland  v.  Cook  (1868),  L.  R. 
6  Eq.  252,  which  might  appear  to  make 
against  the  proposition,  is  now  treated 
as  a  case  of  grant.  Aa  to  the  rule  in 
equitv,  see  below,  p.  81. 

ip)  yseo),  8  H.  L.  C.  348,  362. 
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[claimed.     His  Lordsliip  said :   "  This  was  no  doubt  the  proper  Bowhfttham  v. 

subject  of  a  grant,  as  it  aflfected  the  land  of  the  grantor ;  it  was  a '- — 

grant  of  a  right  to  disturb  the  soil  from  below  and  alter  the  position 
of  the  surface,  and  is  analogous  to  the  grant  of  right  to  damage  the 
surface  by  making  a  way  over  it.  No  particular  words  are  necessary 
for  such  a  grant ;  any  words  which  clearly  show  the  intention  to 
give  an  easement  which  is  by  law  grantable  are  suflScient  to  effect 
that  purpose.  If  the  words  used  could  only  be  read  as  amounting 
to  a  covenant,  it  must  be  admitted  that  such  a  covenant  would  not 
affect  the  lands  in  the  hands  of  the  assignee  of  the  covenantors,  but 
if  they  amount  to  a  grant  the  grant  would  be  unquestionably  good 
and  bind  the  subsequent  owners.** 

Some  of  the  learned  Judges  in  the  Court  of  Exchequer  Chamber, 
when  the  same  case  was  before  that  Court,  appear  to  have  been  of 
opinion  that  a  covenant  by  the  owner  of  land,  that  the  owner  of 
the  minerals  under  it,  or  of  a  right  to  get  minerals,  might  work 
without  liability  for  damage  to  the  surface,  could  only  operate  as 
a  mere  covenant  not  to  sue,  and  therefore  would  not  bind  an 
assignee  of  the  land  ;  not  recognizing  the  analogy  pointed  out  by 
Lord  "Wensleydale  between  such  a  right  and  the  right  to  damage 
the  surface  by  making  a  way  over  it. 

It  is  hardly  necessary  to  point  out  that  the  principle  involved  in 
the  judgment  of  Lord  Wensleydale  would  be  equally  appHcable  to 
a  grant  of  the  right  to  let  down  the  surface  by  working  under- 
neath made  "  per  se  "  to  a  person  already  the  owner  either  of  the 
whole  adjacent  soil,  or  of  the  right  to  work  certain  minerals  in 
that  soil,  as  to  the  case  where  the  two  rights  are  conferred  by  the 
same  instrument,  as  in  Rowbotham  v.  Wilson. 

In  all  such  cases  the  questions  would  appear  (without  regarding 
the  particular /(W7»  of  words  used)  to  be:— 1.  Does  an  intention 
appear  to  confer  a  right  to  affect  the  land  of  the  grantor  or 
covenantor  ?  2.  Is  this  right  one  of  those  as  to  which,  either  from 
decided  eases  or  by  analogy,  it  can  be  said  that  it  is  a  right 
capable  of  being  made  the  subject  of  a  grant  as  an  easement? 
If  these  two  questions  be  answered  in  the  aflBrmative,  an  easement 
has  been  created,  and  the  grantee  and  his  assignees  have  the 
right,  as  against  the  grantor  or  his  assignees,  without  reference  to 
any  question  as  to  the  burden  of  covenants  running  with  the  land 
so  as  to  bind  an  assignee. 

In  equity,  the  rule  is  different ;  and  any  covenant  entered  into  Bnrden  of 
by  the  owner  of  land  with  an  adjoining  owner,  that  he  and  his  ^^^^ '° 

o.  6 
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[assigns  will  abstain  from  using  his  land  in  any  particular  way, 
binds  the  land  in  equity  without  regard  to  the  question  whether 
such  covenant  runs  with  the  land  or  not ;  and  such  a  covenant  can 
be  enforced  against  any  subsequent  owner  of  the  land,  unless  the 
latter  is  in  a  position  to  set  up  the  defence  of  bond  fide  purchase 
for  value  without  notice,  and  has  the  legal  estate.  The  benefit  of 
such  a  restrictive  covenant  is  analogous  to  an  equitable  interest 
in  the  land  affected  by  the  covenant,  and,  like  such  an  equitable 
interest,  is  liable  to  be  defeated,  by  the  legal  estate  being  obtained 
by  a  third  party  without  notice  of  the  equity  (A). 

But  the  principle  does  not  extend  to  aflBrmative  covenants,  or 
covenants  to  do  acts  or  spend  moneys  upon  the  land  (i). 

Covenants  of  this  kind,  whether  affirmative  or  negative,  cannot 
be  enforced  by  a  subsequent  purchaser  from  the  covenantee,  unless 
either  the  benefit  of  them  is  such  as  to  run  with  the  land  of  the 
covenantee,  or  the  covenantee  has  manifested  an  intention  of 
obtaining,  for  the  benefit  of  particular  property  owned  by  him,  or 
of  transferring  to  the  purchaser,  or  of  obtaining  for  his  benefit,  the 
covenants  in  question  (A).  Such  an  intention  is  a  question  of 
evidence ;  and  where  the  whole  property  has  been  laid  out  as  a 
building  estate  imder  a  general  scheme,  the  common  vendor  may 


(A)  In  re  Niahet  and  JPbtta^  Contract, 
[1905]  1  Ch.  891  ;  aflfd.,  [1906]  1  Ch. 
386.  And  see  Tulk  v.  Moxhay  (1848), 
2  PhiU.  774 ;  78  R.  R.  289 ;  Jap  v. 
Mickarckm  (1862),  30  Beav.  563  ;  CUgy 
V.  Uanda  (1890),  L.  R.  44  Ch.  Dir.  583  ; 
Mander  v.  FaJcke,  [1891]  2  Ch.  654; 
John  Brother 8f  ^c.  Brewery  Co.  v.  Holmes ^ 
"1900]  1  Ch.  188  ;  Rogera  v.  Hoaegood, 
'1900J  2  Ch.  388;  HoUoway  v.  Hill, 
'1902'  2  Ch.  612  ;  Brigg  v.  Thornton, 
'1904J  1  Ch.  386.  As  to  what  is  con- 
structive notice  in  this  respect,  see 
Daniels  Y,  Davison  (1809),  16  Ves.  242: 

10  R.  R.  171,  and  Cavander  v.  BitUeel 
(1873),  L.  R.  9  Ch.  79  (notice  imputed 
for  omission  to  inquire  as  to  tenants' 
interests);  Maxfield  v.  Burton  (1873), 
L.  R.  17  Eq.  15,  and  Spencer  \.  Clarke 
(1878),  L.  R.  9  Ch.  D.  137  (omission  to 
inquire  as  to  interests  of  holders  of  title- 
deeds)  ;  Milea  v.  Tobin  (1868),  16  W.  R. 
465  ;  Morlandv.  Cook  (1868),  L.  R.  6  Eq. 
262  ;  Daviea  v.  Sear  (1869),  L.  R.  7  Eq. 
427,  and  Allen  v.  Seekham  (1879),  L.  R. 

11  Ch.  Div.  790  (omission  to  inquire 
into  structnral  pecnliarities) ;  Carter  v. 
Wdliama  (1870),  L.  R.  9  Eq.  678  (as 


explained  in  Patman  v.  Harland  (1881), 
L.  R.  17  Ch.  D.  363),  and  KettleueUy, 
Wataon  (1884),  L.  R.  26  Ch.  Div.  501 
(omission  to  look  into  vendor's  title) ; 
JFiUon  V.  Hart  (1866),  L.  R.  1  Ch.  463  ; 
Patman  v.  Harland  (1881),  L.  R.  17 
Ch.  D.  353,  and  In  re  Niabet  and  Potta^ 
Contract,  ubi  sup.  (omission  to  look  into 
lessor's  title) ;  Conv.  Act,  1882,  s.  3 ; 
Dart,  V.  &  P.,  ed.  7,  p.  776. 

(i)  Haywood  v.  Brunswick  Building 
Society  (1881),  L.  R.  8  Q.  B.  Div.  403  ; 
London  and  South  Weatei-n  Bailway  ▼. 
Gotnm  (1881),  L.  R.  20  Ch.  Div.  662  ; 
Andretv  v.  Aitktn  (1882),  L.  R.  22  Ch.  D. 
218 ;  Ausierberry  v.  Corporation  of  Oldham 
(1885),  L.  R.  29  Ch.  Div.  750;  UaU 
V.  Ewin  (1887),  L.  R.  37  Ch.  Div.  74. 
In  Cait  V.  Tourle  (1869),  L.  R.  4  Ch. 
66  i,  a  covenant  in  terms  positive  was 
held  to  be  in  substance  negative,  and 
enforceable  against  the  land. 

{k)  Keates  v.  Lyon  (1869),  L.  R.  4 
Ch.  218;  Renala  v.  Cowlishaw  (1879), 
L.  R.  11  Ch.  Div.  866;  cf.  Master  ▼. 
iTowrarrf  (1876),  L.  R.  4  Ch.  Div.  718 ; 
King  V.  Dickescn  (1889),  L.  R.  40  Ch.  D. 
596. 
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[almost  always  be  held  to  be  a  trustee  of  the'  covenants  for  the     Benefit  of 
benefit  of  the  estate  as  a  whole  and  of  its  several  parts  (/).     When 


such  intention  has  been  manifested,  and  the  benefit  of  a  restrictive 
covenant  has  been  once  dearly  annexed  to  a  piece  of  land,  there  is 
a  presumption  that  it  passes  by  an  assignment  of  that  land ;  and 
in  such  a  case  the  covenant  may  be  said  to  run  with  the  land 
in  equity,  and  the  purchaser's  ignorance  of  the  existence  of  the 
covenant  does  not  defeat  the  presumption  (m). 

A  restrictive  covenant  may  cease  to  become  enforceable  by  reason  Cesser  of 
of  a  change  in  the  character  of  the  neighbourhood  (»),  or  by  con-  ^^®°*^  • 
tinned  acquiescence  in  a  breach  (o).] 


Sect.  4. — JEffect  of  a  Conveyance  of  the  Dominant  Tenement. 
(a.)  A%  to  Rights  kgally  appurtenant  to  the  Tenement  conveyed. 

Where  the  dominant  tenement  itself  is  conveyed,  whether  in  fee  Tenements 
or  for  any  less  estate,  it  would  seem  that,  [even  independently  of  ^^^{ten- 
reoent  legislation,]  all  rights  which  the  conveying  party  enjoyed,  dant  ease- 
by  virtue  of  and  as  appendcmt  to  his  estate,  as  against  third  parties,  ^ 
pass  with  it  {p). 

[The  Conveyancing  and  Law  of  Property  Act,  1881  {q)^  provides  ConyeyanciDg 

as  follows:—  Act,  1881. 

"  (1.)  A  conveyance  of  land  shall  be  deemed  to  include  and  shall 
by  virtue  of  this  Act  operate  to  convey  with  the  land  aU  buildings, 


m   We$tentv.  Macdermott  (1866),  L.R.  ubi  sup. ;  cf.  Formby  v.  Barker,  [1903] 

2  Ch.  72 ;  Eattwood  v.  Ltrer  (1864),  33  2  Ch.  639. 
L.  J.Oi.Soo;  12W.  R   195;  Notting-  („)  j)^j,^   ^f  ^^yj,^^   ^^    ^^^^   ^ 

'}?Toof''i^*^^^.^r."''i  ^^  ^Sj:7'  :?  ».^  i^^  British  Museum  (1882),  2  M.  &  £ 

(1886),  L.  R.  16  Q.  B.  Div.  778 ;  Cbllins  552  ^        '* 

T.  Casile  (1887).  L.  R.  36  Ch.  D.  243;  ,'  ^„         .,-..,     ,.     ^ 

Sh€ppard  \,  Gilmore  (1887),  57  L.  T.  „«^?^/^?^'  ^i:.  ^'^"T.   ^^^f\)  ^'^.' 

Re^614;     Davis    v.    Corporation     of  ?^  S?"  ?'^^i^i».  ^?ol*^^i^^^^  0^^^ 

7^1*«/^     rKiQAl   9   n,     9n>r.    TT^ifJ^  L.  R.  13  Ch.  Div.  324.    SeeiTwi^A^v. 

Leu^ter,    [1894]    2    Ch     l^^.SolJord  o-,^^^„^_  nonfli  o  nh   9.94  ^ 


;:^r;;  tfrw  ckn^s,  [Tsqs]  2-'ch:  ^^^^^^-^^  [^^96]  2  ch.  294. 

240 ;  cf.  Hudson  t.  Crippn,  [1896]  1  Ch.  ( J»)  H  H.  6,  22,  pi.  19  ;  2  RoUe,  Abr. 

265 ;  Irving  v.  TamhulL  [1900]  2  Q.  B.  ^0,  pi.  1 ;  Beaudely  v.  Brook  (1608),  Cro. 

129,  »  L        J      ^  Jao.  289;    [Skull  t.  GUnitter  (1863),  7 

(m)  Boffers  v.  Kotegood,  [1900]  2  Ch.  I'-  T.,  N.  S.  826J. 
ZSS;   In   re  Nifbet  and  J'otts'  Contract,  (g)  44  &  46  Vict.  c.  41,  s.  6. 

6(2) 
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Conyeyancing  [erections,  fixtures,   commons,  hedges,  ditches,  fences,  ways  (r), 

! L  waters,  watercourses  («),  liberties,  privileges,  easements,  rights,  and 

advantages  whatsoever,  appertaining  or  reputed  to  appertain  to  the 
land  or  any  part  thereof,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with  or  reputed  or  known  as  part  or  parcel  of 
or  appurtenant  to  the  land  or  any  part  thereof. 

"  (2.)  A  conveyance  of  land  having  houses  or  other  buildings 
thereon  shall  be  deemed  to  include  and  shall  by  virtue  of  this  Act 
convey,  with  the  land,  houses,  or  other  buildings,  all  outhouses, 
erections,  fixtures,  cellars,  areas,  courts,  courtyards,  cisterns,  sewers, 
gutters,  drains,  ways,  passages,  lights  (^),  watercourses,  liberties, 
privileges,  easements,  rights,  and  advantages  whatsoever  appertain- 
ing or  reputed  to  appertain  to  the  land,  houses,  or  other  buildings 
conveyed  or  any  of  them  or  any  part  thereof,  or  at  the  time  of  con- 
veyance demised,  occupied,  or  enjoyed  with  or  reputed  or  known  as 
part  or  parcel  of  or  appurtenant  to  the  land,  houses,  or  other 
buildings  conveyed  or  any  of  them  or  any  part  thereof. 

"  (3.)  A  conveyance  of  a  manor  shall  be  deemed  to  include  and 
shall  by  virtue  of  this  Act  operate  to  convey  with  the  manor  all 
pastures,  feedings,  wastes,  warrens,  commons,  mines,  minerals, 
quarries,  furzes,  trees,  woods,  imderwoods,  coppices,  and  the  ground 
and  soil  thereof,  fishing,  fisheries,  fowlings,  courts-leet,  courts  baron, 
and  other  courts,  views  of  frankpledge  and  all  that  to  view  of  frank- 
pledge doth  belong,  mills,  mulctures,  customs,  tolls,  duties,  reliefs, 
heriots,  fines,  sums  of  money,  amerciaments,  waifs,  estrays,  chief- 
rents,  quit-rents,  rentscharge,  rents  seek,  rents  of  assize,  fee  farm 
rents,  services,  royalties,  jurisdictions,  franchises,  liberties,  privileges, 
easements,  profits,  advantages,  rights,  emoluments,  and  heredita- 
ments whatsoever,  to  the  manor  appertaining  or  reputed  to  apper- 
tain or  at  the  time  of  conveyance  demised,  occupied,  or  enjoyed 
with  the  same,  or  reputed  or  known  as  part,  parcel,  or  member 
thereof. 

"  (4.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  conveyance,  and  shall  have  effect 
subject  to  the  terms  of  the  conveyance  and  to  the  provisions  therein 
contained  {«). 

{r)  International  Tea  Stores  Co.v.EobbSf  Born    v.    Turner,   [1900]    2    Ch.    211; 

[1903]  2  Ch.  165.  Pollard  v.  Gare,  [1901]  1  Ch.  884  ;  God- 

U)  Burrows  v.  Lang,  [1901]  2  Ch.  602.  win  v.  Schweppes,   Ltd.,  [1902]   1   Ch. 

[t)  Birmiffffham,    Jhidley  and   District  926  ;  Quicke  v.  Chapman,  [1903]  1   Ch. 

Bank  v.   Boss   (1888),   38    C.   D.   295;  669. 
-Or&ow/tf/t^v. /TiV/iaw*,  [1897]  ICh.  602;  (m)  The    mere    description    of    land 
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[*^  (5.)  This  section  shall  not  be  construed  as  giving  to  any  person  Conveyancing 

a  better  title  to   any  property,  right,  or  thing,  in   this  section  ^ ' 

mentioned,  than  the  title  which  the  conveyance  gives  to  him,  to 
the  land  or  manor  expressed  to  be  conveyed,  or  as  conveying  to 
him  any  property,  right,  or  thing,  in  this  section  mentioned,  further 
or  otherwise  than  as  the  same  could  have  been  conveyed  to  him  by 
the  conveying  parties. 

"  (6.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act." 

By  virtue  of  sect.  2  of  the  same  Act — 

"  Land,  imless  a  contrary  intention  appears,  includes  land  of  any 
tenure,  and  tenements  and  hereditaments,  corporeal  and  incorporeal, 
and  houses  or  other  buildings,  also  an  undivided  share  in  land  (x) ; 
conveyance,  unless  a  contrary  intention  appears,  includes  assign- 
ment, appointment,  lease,  settlement,  and  other  assurance,  and 
covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise, 
or  settlement  of  any  property,  or  on  any  other  dealing  with  or  for 
any  property ;  and  convey,  unless  a  contrary  intention  appears,  has 
a  meaning  corresponding  with  that  of  conveyance  ^^  {f/). 

This  enactment  operates  to  pass,  with  the  land,  advantages 
enjoyed  with,  but  not  strictly  appurtenant  to,  the  land ;  and  its 
effect  in  this  respect  may  be  gathered  from  the  following  sub- 
division of  this  section. 

In  a  case  (z)  where  a  school  board  having  compulsory  powers 
of  purchase  had  given  notice  to  treat  for  certain  lands  "  with  the 
appurtenances,"  and  the  purchase  money  had  been  ascertained  in 
pursuance  of  the  notice,  it  was  held  that  the  vendor  was  entitled 
to  have  inserted  in  his  conveyance  words  excluding  the  operation 
of  sect.  6,  except  as  to  rights  legally  appurtenant  to  the  land ;  and 
similarly,  in  a  case  where  the  general  words  of  the  section  would 
have  passed  a  right  of  way  not  in  the  contemplation  of  the 
contract,  words  defining  the  right  of  way  to  be  granted  and 
excluding  the  Act  were  inserted  in  the  conveyance  at  the  instance 
of  the  vendor  (a). 

A  covenant  for  quiet  enjoyment,  whether  express  or  implied,  Covenant  for 

quiet  enjoy- 

_______-_________^_-_^__^,^__^.^____ ment. 

adjoining  the  house  conveyed  as  **  build-  (x)  Sub-sect.  2. 

ing  land"  does  not   show  a  contrary  (y)  Sub-sect.  6, 

intention,  so  as  to  exclude  the  grantee's  (z)  In  re  Peck  and  The  London  School 

right  to  light.     Broomfield  v.  Williams,  Board,  [1893]  2  Ch.  316. 

[1897]  1  Ch.  602 ;  PollardT.  Gare,  [1901]  (a)  In  re  Hughes  and  Ashley's  Contract^ 

1  Ch.  834.  [1900]  2  Ch.  695. 
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Covenant     [extends  to  an  easement  parcel  of  the  demise  {b).    But  it  does  not 
enjo^wit.    ©iJarg©  the  grant,  so  as  to  confer  an  easement  not  within  the 


grant  (c) ;  nor  does  a  qualified  covenant  for  title  in  a  conveyance 
extend  to  an  easement  to  which  the  grantor  was  not  entitled  (rf).] 
Divisibility  of  If  a  severance  of  the  dominant  tenement  takes  place,  all  its 
easements  which  are  attached  to  the  tenement  and  not  to  the 
person  of  the  owner  will  attach  to  the  severed  portions  (e).  It  is 
ohvious,  however,  that  hj  such  severance  no  right  is  acquired  to 
impose  an  additional  burthen  on  the  servient  tenement.  However 
numerous  the  occupants  of  the  severed  tenement  maybe,  they  must 
still  confine  themselves  within  the  limits  of  the  right  existing  at  the 
time  of  severance. 

Merlin  (/)  expresses  his  opinion,  that  wherever  the  object  of  a 
servitude  is,  from  its  nature,  capable  of  a  division,  it  may  be 
divided.  A  right,  for  example,  of  drawing  water  from  a  well,  to 
the  extent  of  fifty  buckets  a  day,  may  be  divided,  if  the  house  is 
capable  of  division ;  and,  if  the  house  is  divided  into  two  parts, 
there  is  nothing  to  prevent  each  of  the  divided  parts  (chaoune  de 
ces  deux  maisons)  from  having  in  this  water  drawing  (puisage)  a 
right  equal  or  unequal  according  to  the  stipulations  of  the  instru- 
ment of  partition.  So  if  a  man  is  bound  by  a  servitude  not  to 
raise  his  wall  above  a  certain  height,  there  is  nothing  to  prevent 
his  being  liberated  from  this  burden  in  part,  and,  consequently, 
no  reason  why  it  should  not  be  considered  divisible. 

The  civil  law  distinctly  recognized  the  doctrine,  that  the  domi- 
nant tenement  continues  to  enjoy  its  servitudes,  notwithstanding 
a  severance  {g). 


(b)  Pomfret  v.  Rieroft  (1669),  I  Sannd.  164;  35  R.  R.  627  Qae  topews) ;  Codling 
322 ;  Andrews  v.  Parad%9»  (1725),  8  Mod.  v.  Johmon  (1829),  9  B.  &  C.  934 ;  33  R.  R. 
319.  Cf.  Child  T.  Stenning  (1879),  11  375;  and  Neweomm  v.  CouUon  (1877), 
Ch.  Div.  82.  L.  R.  5  Ch.  Div.  at  p.  141  (as  to  righto 

(c)  BlaUhfwrd  v.  Mayor  of  Plymouth  of  way).  IMst.  Midland  Sail.  Co,  v. 
(1837),  3  Bing.  N.  C.  691 ;  PotU  v.  Oribbky  [1895]  2  Ch.  827,  where  the 
Smith  (1868),  L.  R.  6  Eq.  811 ;  Booth  v.  way  was  erected  for  the  purpose  of 
Alcock  (1873),  L.  R.  8  Ch.  663 ;  Leech  affording  oommunication  between  the 
v.  Sehwfder  (1874),  L.  R.  9  Ch.  463.  two  tenements  while  in  the  same  hands. 
Cf.  Spoor  V.  Oreen  (1874),  L.  R.  9  Ezch.  And  of .  as  to  commons],  TyrringhmCt 
99 ;  AndertoH  v.  Oppettheimer  (1880),  Case  (1584),  4  Rep.  36  b ;  Jfyat  JFiUTe 
L.  R.  5  Q.  B.  Biv.  602  ;  Sanderson  v.  Cass  (1610),  8  Rep.  78  b. 

Mayor   of  Benciek'Upon- Ticeed   (1884),  (/)  Repertoire  de  Jmispmdenoe,  tit. 

L.  R.  13  Q.  B.  Div.  547;  Robinson  v.  Servitude,  p.  45 ;  and  see  below,  Part  IV. 

Kilvert  (1889),  L.  R.  41  Ch.  Div.  88.  Chap.  HI. 

Cf.  Earrison  v.  Muneasler^  [1891]  2  Q.  B.  ij)  Si  stipulator   decesserit   pluribns 

680.  heredibus  reliotis,  singuli  solidam  viam 

(d)  Thackeray  y.  Fborf  (1865),  6  B.  &  petunt.— Dig.  8,  1,  17,  de  serv.  [See 
S.  766.  Ibid.  11.] 

(e)  Harris  v.  Drewe  (1831),  2  B.  &  Ad.  Si  preediom  tuum  mihi  serviat,  sive 
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(b.)  As  to  Bights  not  legally  appurtenant  to  the  Tenement  conveyed. 

Questions  of  difl5oulty  arise  where  there  has  been  a  unity  of  Exprees  grant 
ownership  of  the  dominant  and  servient  tenements,  and  where,  twotene- 
consequently,  all  easements  have  been  merged  in  the  general  ™«^*"- 
rights  of  property. 

Where  such  easements  are  in  their  nature  continuous  and 
apparent,  they  pass  upon  a  severance  of  the  tenements,  by  impli- 
cation of  law,  without  any  words  of  new  grant  or  conveyance. 
Indeed,  properly  speaking,  such  easements  are  not  revived,  but 
newly  created,  by  an  implied  grant.  This  subject  is  considered  in 
the  next  chapter. 

The  same  observation  applies  to  easements,  commonly  called 
"  of  necessity ''  (h). 

Other  easements,  such  as  ordinary  rights  of  way,  will  not 
pass  upon  a  severance  of  the  tenements,  unless  the  owner  ^'  uses 
language  to  show  that  he  intended  to  create  the  easement  de 
novo**  (i). 

[This  rule  was  acted  upon  in  the  case  of  Wbrthington  v.  Gim- 
son  {k)y  in  which  Crompton,  J.,  cites  the  last  three  paragraphs  of 
the  text  from  the  words  "  where  such  easements  "  to  "  de  novo," 
and  assents  to  the  statement  of  the  law  contained  in  them ;  and 
in  Pearson  v.  Spencer  (/),  Blackburn,  J.,  in  delivering  the  judg- 
ment of  the  Court,  says,  ^^  We  do  not  think  that  on  a  severance 
of  two  tenements,  any  right  to  use  ways  which,  during  the  imity 
of  ownership,  has  been  used  and  enjoyed  in  fact,  passes  to  the 
owner  of  the  dissevered  tenement,  unless  there  be  something  in  the 
conveyance  to  show  an  intention  to  create  a  right  de  novo.  We 
agree  with  what  was  said  ia^Worthingtony.  Gimson(m)jihat  in 
this  respect  there  is  a  distinction  between  continuous  easements, 
such  OS  drains,  &c.,  and  discontinuous  easements,  such  as  a  right  of 
way.**] 

Qenerol  words,  such  as  "  appertaining,  belonging,'*  &c.,  have  What  woida 
been  held  in  numerous  instances,  both  with  regard  to  rights  of  ^®^^*^^*- 


ego  partiB  pnedii  tni  dominus  esse  cob-  pi.   15.      But  a  right  of  way  over  a 

pero,  siYO  tu  mei,  pner  partes  servitus  ** visible  road''  may  pass  by  implied 

retiiietiir,    licet   ab   initio    per   partes  grant;  below,  Chap.  11.  Sect.  1  (b)J. 

adquiri  Don  poterat.— Dig.  8,  1,  8,  de  (k)  (I860),  2  E.  &  E.  618;  29  L.  J., 

serv.  Q.  B.  116. 

(A)  Poet,  Chap.  IV.  (/)  (1861),  1  B.  &  S.  671 ;  in  error,  3 

(t)  Per    Bayley,    B.,    in    Barlow   v.  B.  &S.  761. 

Rhcddf  (1833),  1  C.  &  M.  448  ;  38  B.  B.  (m)  (1860),  2  E.  &  E.  618 ;  29  L.  J., 

658;  [of.  Bto.  Abr.,  ^Eztingnishment,"  Q.  6.  116. 
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Whatwordfl   common  and  way,  to   be    insufficient  to  pass  the  right  upon  a 

1-  severance  of    the  tenements  (n) ;    but  a   conveyance  containing 

the  words  "used,  occupied,  and  enjoyed,"  has  been  held  to  be 
sufficient  (o). 

Indeed,  these  words  are  as  much  a  description  of  the  thing 
granted,  as  if  the  way  had  been  set  out  by  its  termini ;  in  either 
case  it  would  be  a  matter  to  be  ascertained  by  parol  evidence,  what 
was  comprised  by  the  description  (/?). 

[Such  few  authorities  as  are  inconsistent  with  the  rule  as  above 
stated  in  giving  to  the  words  "  appertaining  "  and  "  belonging  " 
the  same  extended  meaning  proper  to  the  words  "used  and 
enjoyed,'*  must  now  be  held  to  be  overruled  or  to  rest  on  their 
own  special  facts  (q). 

In  Wardle  v.  Brocklehurst  (r)  the  Court  of  Exchequer  Chamber 
acted  upon  the  cases  in  which  it  has  been  held  that  the  words 
"  used,  occupied,  and  enjoyed  "  are  sufficient. 

In  that  case.  A.,  ovmer  of  two  farms,  the  Lower  Beach  Farm, 
situate  on  a  natural  stream,  and  the  Eed  House  Farm,  not  so 
situate,  conveyed  the  Red  House  Farm  to  the  defendant,  and 
afterwards  conveyed  the  Lower  Beach  Farm  to  the  plaintiff. 

At  the  time  of  the  conveyance  of  the  Red  House  Farm  to  the 
defendant,  there  was  an  enjoyment  and  user  in  fact  of  water  from 


Wardle  v. 
Brocklehunt, 


(tf)  Saundeys  V.  Oliff  (1697),  Moore, 
467  ;   Whallcy  v.  Tompson  (1799),  1  Bob. 

6  P.  371;  4  R.  R.  826;  Clements  v. 
Lambert  (1808),  I  Taunt.  205 ;  9  R.  R. 
749  ;  Barlow  v.  Modes  (1833),  1  C.  &  M. 
439 ;  38  R.  R.  653.  [Cf.  Barim  v. 
Abingdon,  [1892]  2  Ch.  374,  389,  whete 
this  statement  of  the  law  was  quoted 
and  approved  by  the  Court  of  Appeal.] 

(o)  Bradshaw  v.  Eyre  (1597),  Cro. 
Eliz.  570  ;  WordUdg  v.  Kingtwel  (1598), 
ibid.  794  ;  Gryme*  v.  Peacock  (1610),  1 
Bulstrode,  17 ;  Kooystra  v.  Lucas  (1822), 
5  B.  &  Aid.  830  ;  24  R.  R.  575  ;  James 
V.  Flam  (1836),  4  A.  &  E.  749 ;  43  R.  R. 
465  ;  \_Key  v.  Neath  Rural  LUtriet  Council 
(1905),  93  L.  T.  607 ;  afPd.  95  L.  T. 
771 ;  the  cases  decided  under  sect.  6  of 
the  Conveyancing  Act,  1881,  cited  above, 
p.  84;  and  the  cases  cited  below, 
p.  91.  S,} 

{p)  Phillips  and  Amos  on  Evidence, 
8th  ed.  732;  see  Hinchcliffe  v.  Lord 
Kinnoul  (1838),  5  Bing.  N.  0.  26 ; 
50  R.  R.  679  ;  Baird  y.  Fortune  (1861), 

7  Jur.,  N.  S.  926.    It  must  be  remem- 


bered that  these  words  are  by  virtue  of 
the  6th  section  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  to  be  read 
into  every  conveyance  executed  since  the 
commencement  of  the  Act  (below,  p.  103). 

(q)  In  Com.  Big.  <*  Chimin,"  B.  3, 
the  word  **&c.'*  may  perhaps  be  sup- 
posed to  denote  **  used  and  enjoyed/' 
as  well  as  appertaining.  In  Hill  v. 
Grange  (1556),  1  Plow.  170,  there  were 
expressions  in  the  deed  which  excluded 
the  proper  inteiprctation.  Staple  v, 
Heydon  (1704).  6  Mod.  1,  and  Morris  v. 
Edgington  (1810),  3  Taunt.  24 ;  12  R.  R. 
579,  were  in  fact  cases  of  ways  of 
necessity  :  see  per  Baylcy.  B.,  in  Barlow 
V.  Rhodes  (1833),  1  C.  &  M.,  p.  445  ;  38 
R.  R.  653 ;  and  per  Denman,  C.  J.,  in 
Flant  V.  James  (1836).  6  B.  &  Ad., 
p.  791 ;  S.  C,  4  A.  &  E.  749 ;  43  R.  R. 
465.  Thomas  v.  Owen  (1887),  L.  R.  20 
Q.  B.  l>iv.  225,  was  a  case  of  a  **  visible 
road  "  :  see  per  Lindley,  L.  J.,  in  Baring 
V.  Abingdon,  [1892]  2  Ch.  at  p.  390. 

(r)  (1859),  1  E.  &  E.  1058. 


Digitized  by  VjOOQIC 


BY  EXPRESS  AGREEMENT.  ^^ 

[the  stream,  by  means  of  an  artificial  culvert  passing  from  the  What  words 

stream  at  a  point  above  Lower  Beach  Farm,  through  some  land  ^ L_ 

already  belonging  to  the  defendant],  and  then  through  Eed  House   ^^^lehunt. 
Farm,  and  from  that  culvert  at  the  point  where  it  crossed  Eed 
House  Farm  the  water  was  conducted  by  a  pipe  to  the  farm  build- 
ings of  Red  House  Farm,  while  the  rest  flowed  away  through  the 
culvert  down  to  some  dye-works  belonging  to  the  defendant. 

The  conveyance  of  Red  House  Farm  to  the  defendant  contained 
the  words  "  with  all  waters  and  watercourses  used,  occupied,  or 
enjoyed  with  the  premises." 

The  action  was  brought  by  the  plaintiff,  as  owner  of  the  Lower 
Beach  Farm,  for  the  abstraction  by  the  defendant  of  water  from 
the  natural  stream  by  means  of  the  culvert ;  and  it  was  attempted 
to  distinguish  the  case  from  the  authorities  above  referred  to,  on 
two  grounds :  first  on  the  ground  that  the  user  and  enjoyment, 
prior  to  the  conveyance  to  the  defendant,  being  dependent,  not 
merely  on  the  acquiescence  of  the  owner  of  Lower  Beach  Farm, 
but  upon  the  assent  of  the  owner  of  the  land  through  which  the 
culvert  had  to  pass  between  the  natural  stream  and  Red  House 
Farm,  "  a  thing  so  subject  to  capricious  interruption  could  not  at 
law  be  the  subject  of  a  conveyance."  Upon  this  point,  Williams, 
J.,  in  delivering  the  judgment  of  the  Court,  said  that  if  the  land 
between  the  brook  and  the  Red  House  Farm  had  belonged  to  a 
third  person,  the  conveyance  to  the  defendant  being  by  the  owner 
both  of  Lower  Beach  Farm  and  of  the  Red  House  Farm  would 
amount  to  a  statement  by  him  that,  in  as  fax  as  in  him  lay,  he 
granted  to  the  defendant  the  Red  House  Farm,  together  with  the 
right  to  divert  the  water  from  the  brook,  depriving  himself  of  any 
right  to  complain  thereof  in  respect  of  being  the  proprietor  of 
Liower  Beach  Farm,  and  that  the  effect  was  the  same  as  a  grant 
by  the  owner  of  the  Lower  Beach  Farm  of  the  right  to  divert  the 
^water.  To  perfect  that  right  it  would  be  necessary  to  have  a  grant 
from  the  owner  of  the  land  between  the  brook  and  the  Red  House 
Farm;  but  it  so  happened  that,  in  the  particular  case,  the 
defendant  himself  was  the  owner  of  the  intervening  land.  There* 
fore  («)  the  right,  which  existed  only  as  an  enjoyment  before,  was, 
by  the  conveyance,  clothed  with  a  legal  character.     The  second 


(«)  See,  as  to  the  effect  of  the  sab-  judgment  of  Lord  Wenslejdale  in  Sow^ 

sequent  acquisition  of  title  to  land,  hj  botham  y.  Wilson  (1860),  8  H.  L.  G.  364, 

a  person  who  had  made  or  received  a  and  of.  North  British  Rail.  Co,  y.  Fturk 

grant  of  an  easement  affecting  it,  the  Yard  Co.  Ltd.,  [1898]  A.  C.  643. 
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WardU  v. 
BroeklehunU 


Effect  of  an 

express 

reserratioD. 


[point  of  distinction  relied  upon  was  that  more  water  was  taken 
from  the  stream  by  the  culvert  than  was  used  for  the  Bed  House 
Farm,  and  that  conveyance  only  passed  so  much  as  was  necessary 
to  be  enjoyed  and  used  for  the  Red  House  Farm  (namely,  that 
which  passed  from  the  culvert  by  the  pipe  to  the  farm  buildings), 
whereas  the  defendant,  who  happened  ako  to  be  the  owner  of  the 
lands  into  which  the  rest  of  the  water  in  the  culvert  passed  after 
it  left  Red  House  Farm,  was  enjoying  the  water  for  the  use  of 
works  upon  those  other  lands  ako.  Upon  this  the  judgment 
proceeds : — "  It  seems  at  first  a  strong  thing  to  eay  that,  by  buying 
the  land  through  which  the  pipe  passed,  i.e.,  the  Red  House  Farm, 
the  defendant  can  get  an  enjoyment  not  only  commensurate  with 
the  uses  of  the  farm,  but  sufficient  for  his  other  works  also.  The 
answer,  however,  seems  to  be,  that  by  purchasing  the  Red  House 
Farm  and  the  enjoyment  of  the  watercourse  going  through  it,  he 
has  acquired  a  right  to  the  watercourse  as  it  existed  at  the  time  of 
the  conveyance  to  him.  It  is  true  the  enjoyment  was  only  by 
means  of  the  pipe  from  the  culvert,  but  he  could  not  have  enjoyed 
that  without  the  existence  and  continuance  of  that  culvert.  The 
culvert  was  ancillary  to  the  right.  It  is  plain,  as  the  right  con- 
veyed was  to  have  the  water  enjoyed  by  the  owners  of  the  Red 
House  Farm,  and  to  have  it  in  the  way  in  which  they  enjoyed  it, 
and  as  that  way  was  by  means  of  the  flow  through  the  culvert,  the 
defendant  was  entitled  to  the  continuance  of  that  flow.  The 
consequence  is,  that  after  it  has  passed  Red  House  Farm,  the 
defendant  gets  a  very  beneficial  enjoyment  of  it  below.  But  that 
result  does  not  deprive  him  of  the  right  to  have  the  flow  continued. 
If  he  were  not  entitled  to  such  continuance,  he  would  be  obliged 
to  put  up  some  works  to  provide  for  the  enjoyment  of  his  right  to 
the  water.    This  the  plaintiff  is  not  entitled  to  call  upon  him 

todo"(0. 

In  Tattm  v.  Hammersley  (w),  the  effect  of  the  words  "  used  and 
enjoyed "  was  held  to  be  destroyed  by  an  express  reservation  of 
the  close  over  which  the  way  was  claimed,  vidth  the  appurtenances ; 
but  it  may  be  doubted  whether  the  decision  would  now  be  upheld 


(t)  It  would  appear  from  the  autho- 
rities quoted  ia  the  next  chapter  that, 
even  without  the  special  words  referring 
to  watercourses  used  and  enjojed  with 
the  premises,  the  easement  claimed 
would  have  passed  to  the  defendant  as 
**  continuous  and  apparent."    And  the 


same  remarks  apply  to  Key  t.  Xeath 
Rural  District  Council  (1906),  93  L.  T. 
607 ;  affd.  95  L.  T.  771 ;  and  to  cases 
of  continuous  and  apparent  easements 
decided  under  the  ConveTanoing  Act, 
1881,  s.  6,  as  to  which  see  below,  p.  103. 
(ff)  (1849),  3  Exoh.  279. 
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[on  this  ground.  It  may,  perhaps,  be  supported  by  the  considera- 
tion that  the  way  was  claimed  by  grant  under  the  Statute  of 
Uses  (ar). 

It  was  for  some  time  much  debated  whether  a  grant  of  easements  Whether 
"  used  and  enjoyed  '*  with  the  premises  conveyed,  passes  only  such  enjoyment 
privileires  as  have  at  some  former  time  been  used  therewith  as  oi  ^of  right 

neoess&rv  to 

right,  or  all  conveniences  in  fact  used  therewith  at  the  date  of  be  shown, 
severance.    In  the  former  case  it  would  be  necessary  to  show  in 
every  case  that  the  tenement  granted  had  at  some  time  been  held 
separately  from  the  tenement  retained,  with  a  legal  right  to  the 
easement  claimed  in  respect  of  it. 

It  is  now  settled  law  that  no  such  necessity  exists.  Now  settled 

But  the  cases  upon  this  point  are  important  as  illustrating  the  enjo^cmt  "* 
difficult  question,  what  amount  and  quality  of  user  during  the  unity  »<>*  necseasary. 
of  possession  constitute  such  a  dependence  of  one  tenement  upon  the 
other  as  will,  under  a  grant  of  the  dependent  tenement  with  ways, 
&c.  used  and  enjoyed  therewith,  ripen  into  an  easement. 

In  all  the  cases  decided  before  Thomson  v.  Waterlow  (y),  with  the  Early  caaee 
doubtful  exception  of  Kooystra  v.  Lucas  (s),  such  a  previous  sever-  <>^*^®P®"'*- 
anoe  and  enjoyment  as  of  right  appears  to  have  existed,  though  in 
none  of  them  was  the  decision  put  upon  that  ground. 

In  Kooystra  v.  Lucas  {z)y  the  defendant  had  demised  to  the  Kooyttrar, 
plaintiff  two  tenements,  Nos.  69  and  70,  Oxford  Street,  with  a  '*^' 
piece  of  ground  immediately  behind  No.  70,  which  had  once 
formed  part  of  a  yard  known  as  Sprang's  Dairy ;  and  the  lease 
included  all  ways,  passages,  &c.  to  the  demised  premises  belong- 
ing or  therewith  or  with  any  part  thereof  used  and  enjoyed.  At 
the  time  of  granting  the  lease,  and  for  many  years  before,  the 
whole  of  the  yard  (including  the  part  now  demised)  had  been 
in  the  possession  of  one  person,  who  had  used  a  gateway  between 
Nos.  71  and  72  as  a  way  for  his  horses  and  cattle  to  every  part  of 
the  yard.  The  plaintiff  built  a  coach-house  and  some  stables  upon 
the  pcurt  demised,  and  claimed  to  use  the  gateway  and  a  way  over 
some  part  of  the  yard  (a)  as  a  means  of  access  to  them;  and  it 
was  held  that,  by  the  terms  of  his  lease,  he  was  entitled  to  do  so. 


g 


fj;)  See  aboTe,  p.  77.  does   not   refer    to   this   latter   daim, 

[y)  (1868),  L.  &  6  Eq.  36.  which  appears  from  the  statement  of 

(z)  (1822),  6  B.  &  Ad.  830  ;  24  R.  B.  facts.     So  far  as  the  judgment  and  the 

576.  reporter's  head-note  are  concerned,  the 

(a)  Kelly,  C.  B.,  in  commenting  on  case  might  simplj  relate  to  the  question 

this  case  in  his  judment  in  LangUy  v.  of  the  divisibility  of  easements,  discussed 

Hammond  (1868),  L.  B.  3  Exch.  at  p.  169,  above  at  p.  86. 


Digitized  by  VjOOQIC 


92 


ACQUISITION  OF  EASEMENTS, 


Whether  pre- 
vious enjoy- 
ment as  of 

right 
necessary. 

Kooystra  v. 
Lueaa. 


TKommn  t. 
JTateriow. 


[It  does  not  appear  by  the  report  whether  the  part  demised  had 
been  held  separately  from  the  remainder  of  the  yard,  and  with  a 
legal  right  of  way  over  it ;  and,  though  it  may  fairly  be  inferred 
from  the  silence  of  the  reporter  that  there  was  no  evidence  of 
any  such  severance,  the  case  cannot  be  regarded  as  an  express 
authority  upon  the  point  discussed  in  Thomson  v.  Waterloir.  The 
report  does  not  show  how  far  the  part  demised  had  been  used  as 
dependent  on  the  part  retained,  nor  whether  there  was  any 
defined  or  usual  track  between  the  gateway  and  the  part  demised. 
Neither  does  it  appear  whether  there  was  any  practicable  approach 
to  the  plaintiff's  stables  except  through, the  gateway. 

In  Thomson  v.  Waterlow  (6),  it  appears  that  J.  and  R.  Fellowes, 
being  the  owners  of  closes  A.  and  B.,  had  made  a  road  leading 
from  a  common  adjacent  to  close  A.,  over  close  A.  to  close  B., 
and  had  used  it  for  their  personal  convenience  in  the  management 
of  their  property.  Close  B.  had  been  sold  to  the  plaintiff,  who 
was  the  owner  of  an  estate  lying  beyond  it,  and  had  been 
conveyed  to  him  with  all  ways,  &c.  therewith  occupied  or  enjoyed ; 
close  A.  had  then  been  sold  and  conveyed  to  the  defendant.  The 
plaintiff  claimed  to  use  the  road  above  referred  to  as  appurtenant 
to  close  B.    Lord  Romilly,  M.  R.,  decided  against  this  claim. 

**  There  is,"  he  said,  "  it  appears  to  me,  a  distinction  between 
the  user  of  a  way  which  has  been  made  by  the  owner  of  adjoining 
doses,  and  a  right  of  way  which,  previously  to  such  unity  of 
possession,  existed  from  one  close  to  another,  and  which  has 
become  merged  by  the  fact  of  the  same  person  having  become  the 
owner  of  both  properties.  I  do  not  think  that  the  judges  in 
Plant  V.  James  (c)  intended  to  lay  down  that  such  words  of 
conveyance  as  were  used  in  that  case,  and  in  the  present,  would 
constitute  the  grant  of  a  right  of  way  where  the  user  had  sprung 
solely  from  the  convenience  of  the  person  who  held  the  tenements, 
which  convenience  ceased  to  exist  when  the  severance  between  iho 
doses  took  place. 

"  My  meaning  will  be  better  explained  by  an  example :  Suppose 
the  proprietor  of  a  large  farmyard,  contiguous  to  and  opening  on 
a  high  road,  to  possess  six  fields  continuously  adjoining  each 
other  in  a  line  diverging  from  the  high  road,  and  that  for  the 
convenience  of  cultivating  them  the  ovmer  has  been  in  the  habit 


{b)  (1868),  L.  R.  6  Eq.  36. 

(e)  (1836),  5  B.  &  Ad.  791 ;  4  A.  &  E.  749 ;  43  B.  R.  465. 
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JTaterhtc. 


fof  cartinff  manure  from  the  farmyard  on  to  the  most  distant  close,  Whether  pre- 
and  ako  of  conveying  the  produce  of  this  field  through  the  other    ment  as  of 
fields  to  the  farmyard,  and  on  to  the  high  road. 

"  If,  in  that  state  of  things,  the  proprietor  should  sell  the  most 
distant  field  to  a  gentleman  who  made  it  a  part  of  his  park,  which 
was  contiguous  to  it,  and  which  was  still  more  distant  from  the 
high  road,  does  the  case  of  Plant  v.  James  mean  to  lay  down 
that  in  such  a  case,  if  in  the  conveyance  the  vendor  used  the 
words  which  are  contained  in  this  deed,  the  purchaser  of  the  field 
would  thereby  acquire  a  right  of  way  from  his  park  through  the 
land  of  the  vendor  to  the  high  road,  and  through  his  farmyard  ? 
I  think  nothing  less  than  express  words  describing  such  a  road 
would  be  suflSoient  for  such  a  purpose.  But  the  case  would  be 
very  different  if  the  owner  of  the  park  had  always  had  a 
right  of  way  from  the  park  through  the  six  closes  to  the  high 
road,  and  had  afterwards  become  the  purchaser  of  those  six  fields 
and  the  farmyard,  wTiereby  the  right  of  way  had  become  merged 
by  unity  of  possession,  and  if  he  had  afterwards  sold  the  park 
and  the  adjoining  six  fields  to  a  purchaser,  and  in  the  conveyance 
conveyed  to  that  purchaser  *  all  rights  of  way  now  or  heretofore 
used,  occupied,  or  enjoyed,*  then  these  words  would  point  expressly 
to  the  ways  formerly  used. 

"  In  the  case  before  me,  there  was  no  previous  right  of  way  to 
be  merged ;  how  then  can  unity  of  possession  create  in  one  case 
what  it  suspends  in  another  case  ((f),  and  give  to  the  purchaser  of 
the  outlying  closes  all  the  same  modes  of  access  over  the  rest 
of  the  adjoining  property  of  the  vendor  which  that  vendor  used 
"before  the  sale  ?  It  is  clear  that  it  cannot,  on  behalf  of  the  plaintiff, 
l)e  put  less  high  than  this,  for  why  should  the  purchaser  be  allowed 
to  select  one  out  of  half-a-dozen  ways  which  the  vendor  was 
habitually  using  ? 

"  It  is  obvious,  therefore,  that  if  these  words  were  held  to  create 
a  new  right  of  way,  they  woidd  give  the  purchaser  of  the  outlying 
field  a  right  of  going  over  the  adjoining  property  of  the  Messrs. 
Fellowes  in  every  direction  in  which  they  had  been  accustomed  to 
go  from  or  to  the  land  in  question,  and  that  in  a  case  where  such 
access  is  not  necessary  for  the  convenient  use  and  occupation  of  the 


[d)  It  seems  probable  that  there  is 
some  mistake  here  ia  the  report.  Ob- 
viously it  is  not  the  unity  of  possession, 


but  the  express  ^rant  acoompanying 
the  seTeranoe,  which  is  said  to  create 
the  right  of  access. 
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Whether  pre-  [piece  of  land  80  sold.  This  evidently  could  not  be  the  intention  of 
^ment^*of"  ^^  vendor.  The  question  depends  upon  the  construction  of  the 
rig^t  deed  ;  and  it  is  clear  that  these  words  have  only  a  natural  meaninir 
belonging  to  the  circumstances  of  the  case,  and  not  a  technical 
meaning  extending  to  every  road  which  the  owner  may  have  made 
for  his  own  temporary  convenience.  I  do  not  think  the  words 
have  such  a  meaning  by  themselves.  I  do  not  think  the  vendors 
used  them  in  that  sense.  I  think  no  case  exists  which  compels  me 
to  give  them  a  meaning  contrary  to  that  which,  in  the  circumst^mces 
of  the  case,  they  will  properly  bear. 

"The  case,  therefore,  must  depend  upon  this  circumstance, 
whether  there  was  a  road  used  before  the  vendors  held  the  property; 
in  other  words,  whether  it  was  an  old  road  which  became  merged 
by  the  unity  of  their  possession,  or  whether  it  was  simply  a  road 
used  for  their  own  oonvenience  in  managing  the  property." 

In  Langley  v.  Hamniond  {e)  the  defendant  waa  the  owner  of  a 
house  and  pleasure-ground,  and  was  the  lessor  of  a  farmyard,  with 
some  outbuildings  erected  upon  it,  which  adjoined  his  pleasure- 
groimd  on  the  west.  The  entrance  to  the  farmyard  was  in  a  street 
to  the  north ;  and,  from  the  entrance  gate  straight  across  the  open 
yard  and  terminating  at  the  opposite  hedge  on  the  south  (in  which 
there  was  no  gateway  or  means  of  exit) ,  was  a  hard  gravelled  roadway, 
used  for  carting  the  farm  produce  into  the  yard,  and  for  the  more 
convenient  access  to  the  buildings  thereon,  and  not  fenced  in  on 
either  side.  In  1866  the  defendant,  wishing  to  regain  possession 
of  that  portion  of  the  farmyard  which  immediately  adjoined  his 
pleasure-ground  and  lay  between  the  boundary  of  his  grounds  and 
the  roadway  above  mentioned,  for  the  purpose  of  making  a  kitchen 
garden,  took  a  surrender  of  this  strip  of  land  and  the  outbuildings 
upon  it,  "together  with  all  ways  ....  therewith  now  used, 
occupied,  and  enjoyed,"  and  covenanted  to  make  and  keep  in  repair 
a  boundary  fence  between  the  strip  surrendered  and  the  remainder 
of  the  farmyard.  After  the  surrender  the  defendant  claimed  the 
right  to  have  a  gateway  in  the  boundary  fence,  and  to  use  the 
whole  length  of  the  roadway  as  an  access  to  the  strip  surrendered. 
She  had  no  other  means  of  gettiog  to  this  strip  with  a  cart,  unless 
she  made  a  road  through  her  pleasure-groimd.  At  the  trial  the 
judge  directed  the  verdict  to  be  entered  for  the  plaintiff ;  and  a 


[e)  (1868),  L.  R.  8  Exch.  161. 
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LangUy  v. 
Hammond, 


rrale  niaL  obtained  by  the  defendant,  to  enter  the  verdict  for  her,  Whether  pre- 

,_  ^       y  ./  7  7     V10U3  enjoy- 

was  discharged  by  the  Court  of  Exchequer.  ment  an  of 

Kelly,  C.  B.,  in  giving  judgment,  said:  "I  do  not  enter  into  necSsi^y. 
the  question  of  how  far  this  was  a  defined  fixed  road.  Though  it 
is  spoken  of  as  a  hard  gravelled  road,  it  seems  to  have  been  more 
properly  a  track ;  but  at  any  rate  it  was  a  way  along  which  persons 
occasionally  passed  from  West  Street  to  the  land  containing  the 
buildings.  The  question  is  this :  there  never  having  been  a  time, 
previously  to  the  surrender  of  1866,  when  the  two  pieces  of  ground 
were  owned  and  used  by  different  persons,  so  as  to  make  it  possible 
for  a  right  of  way  in  a  strict  sense  to  exist,  but  the  way  having 
only  been  used  for  the  accommodation  and  at  the  pleasure  of  the 
owner  of  both  properties,  was  a  right  of  way,  upon  the  severance 
of  the  properties  by  the  conveyance  or  surrender  of  1866,  created 
or  passed  by  law  by  virtue  of  general  words,  which  we  may  take  cub 
being  the  largest  and  most  extensive  that  could  have  been  used  ? 
I  am  of  opinion  that  it  was  not.  The  law  resulting  from  the 
numerous  and  complicated  cases  to  which  we  have  been  referred  is 
simply  this :  When  the  owner  of  a  piece  of  land  has  a  right  of 
way  over  adjacent  land,  so  that  he  may  maintain  at  any  time  an 
action  for  an  obstruction,  if  afterwards  by  inheritance  or  purchase 
both  pieces  of  land  come  to  one  and  the  same  owner,  the  right  is 
necessarily  at  an  end,  the  enjoyment  thenceforth  being  the  mere 
exercise  of  a  right  of  property  on  his  own  land.  But,  if  at  a  later 
period  the  properties  again  fall  into  the  ownership  and  possession 
of  different  persons,  and  in  the  conveyance  of  the  land  to  which 
the  right  of  way  was  formerly  attached,  the  words  are  found, 
*  together  with  all  ways,  &c.  used  or  enjoyed  therewith,'  the  effect 
of  these  words  is  to  revive  the  right  that  formerly  existed,  and 
which  has  been,  not  extinguished,  but  only  suspended.  But  since 
it  does  not  appear  here  that  at  any  antecedent  time  there  existed  a 
right  over  one  of  these  pieces  of  land  attached  to  the  other  piece  of 
land,  the  effect  of  these  words  cannot  make  or  revive  a  right  of 
way  that  never  before  existed. 

"  I  need  not  examine  the  authorities  at  length ;  the  effect  of 
them  may  be  correctly  gathered  from  the  judgment  of  the  Master 
of  the  RoUs  in  TlwTmon  v.  WaterlotCy  which  relieves  me  from  the 
necessity  of  considering  them  in  detail." 

Martin,  B.,  seems  also  to  have  considered  himself  bound  by  the 
judgment  of  the  Master  of  the  Rolls  in  Thomson  v.  Waterlow  to 
decide  the  case  on  the  same  ground. 
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▼ions  enjoy- 
meot  a8  of 

right 
neoessary. 

jMngley  t. 
Hammond, 


Watts  V. 
JCeUoH. 


[Bramwell,  B.,  gave  judgment  as  follows: — "I  also  think  this 
rule  must  be  discharged.  I  am  not  prepared  to  say,  and  I  do  not 
understand  the  Master  of  the  Rolls  to  have  decided,  that  a  right 
of  way  could  not  pass  under  words  such  as  those  here  used,  even 
though  there  had  always  previously  been  unity  of  ownership  and 
possession.  And  should  the  case  arise,  I  should  wish  for  time  to 
consider  before  I  consented  to  the  doctrine  supposed  to  have  been 
laid  down.  Suppose  a  house  to  stand  100  yards  from  a  highway, 
and  to  be  approached  by  a  road  running  along  the  side  of  a  field, 
used  for  no  other  purpose,  but  only  fenced  o£E  from  the  field,  which 
I  assume  to  be  the  property  of  the  owner  of  the  house,  I  should 
wish  for  time  to  consider  before  deciding  that  on  the  conveyance 
of  the  house  the  right  to  use  that  road,  not  being  a  way  of 
necessity,  would  not  pass  under  such  words  as  these.  The  ground 
on  which  I  think  this  rule  ought  to  be  discharged  is  that  there  is 
here  really  no  defined  road.  It  is  said  that  it  is  hard  and  gravelled, 
but  in  truth,  as  soon  as  you  turn  out  of  West  Street,  you  do  not 
come  into  what  is  a  road  and  nothing  else,  kept  for  no  other 
purpose,  but  into  a  rick-yard,  where  the  occupier  could,  and  no 
doubt  did,  go  in  any  particular  direction  he  desired.  But  this  is 
not  a  way  of  such  a  definite  kind  as  will  pass  under  general  words ; 
it  is  no  more  a  way  (if  I  may  use  the  illustration)  than  the  short 
cut  a  man  may  take  across  his  room  from  the  piano  to  the  fireplace 
is  a  way.  In  one  sense,  no  doubt,  it  is  a  way  which  he  may  use ; 
but  he  only  uses  it  equally  with  ways  in  other  directions,  by  virtue 
of  his  right  of  possession,  not  because  there  is  any  road  made  there, 
but  because  it  is  the  shortest  cut  to  the  place  he  wishes  to  get  to. 

"  Another  ground  is  this,  that,  assuming  any  way  to  exist,  it 
would  be  merely  a  way  up  to  the  nearest  part  of  the  adjoining 
land ;  but  the  defendant  claims  to  go  through  the  whole  piece  to 
the  extreme  end.  As  these  grounds  are  in  my  judgment  sufficient, 
I  will  not  entangle  the  case  by  a  consideration  of  the  other  questions 
raised." 

Watts  V.  Kekon  (/),  a  case  of  watercourse,  was  decided  on 
another  point  and  without  reference  to  the  words  of  the  grant  of 
easements ;  but,  in  the  course  of  the  argument  and  of  the  judg- 
ment, the  Lords  Justices  James  and  Melliah  expressed  their  con- 
currence in  the  observations  of  Baron  Bramwell  in  the  above  case 
of  Langley  v.  Hammond. 


(/)  (1870),  L.  R.  6  Ch.  166. 
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[The  point  was  well  raised  in  Kay  v.  Oxley  {g).    The  defendant  Whether  pre- 
had  conveyed  to  the  plaintiff  a  messuage,  with  a  cottage  and  stable     ment  J  of 
belonging  to  it,  called  "  Eoseville,"  "  together  with  all   ...   .     ^  ^«^^ 

ways  and  rights  of  way  ....  with  the  same  or  any  of  them  now  — 

or  heretofore  demised,  occupied,  or  enjoyed."  A  former  tenant  of  *  * 
Roseville  had,  by  permission,  built  a  loft  over  the  cottage,  with 
apertures  opening  on  to  a  private  farm-road  passing  over  other 
land  of  the  defendant ;  and  he  and  his  under-tenants  had,  up  to 
the  time  of  the  sale  to  the  plaintiflF,  used  the  defendant's  farm- 
road  to  get  hay  and  com  to  the  loft.  It  was  held  that  the  plaintiff 
was  entitled  to  use  the  road  for  the  same  purposes. 

"  The  first  case,*'  said  Blackburn,  J., "  relied  on  for  the  defendant 
is  Thomson  v.  Waterlow  (h)  before  the  late  Master  of  the  Rolls ; 
and  I  cannot  help  thinking  that  he  must  have  been  misunderstood. 
He  is  reported  to  have  said :  *  There  is,  as  it  appears  to  me,  a 
distinction  between  the  user  of  a  way  which  has  betn  made  by  the 
owner  of  adjoining  closes,  and  a  right  of  way  which,  previously  to 
such  unity  of  possession,  existed  from  one  close  to  the  other,  and 
which  has  become  merged  by  the  fact  of  the  same  person  having 
become  the  owner  of  both  properties.'  I  quite  agree  that  there  is 
a  distinction.  The  way  which  had  existed  previously  to  the  unity 
of  possession,  and  which  stiU.  continued  to  exist,  is  obviously  one 
to  be  used  and  enjoyed  as  appertaining  to  the  other  premises.  In 
the  case  of  the  other  way  it  would  require  to  be  seen  whether  it 
had  been  so  used  and  enjoyed.  Then  the  Master  of  the  Bolls 
continues:  *I  do  not  think  that  the  judges  in  James  v.  Plant  (i) 
intended  to  lay  down  that  such  words  of  conveyance  as  were  used 
in  that  case  and  in  the  present  would  constitute  the  grant  of  a 
right  of  way,  where  the  user  had  sprung  solely  from  the  conve- 
nience of  the  person  who  held  both  tenements,  which  convenience 
ceased  to  exist  when  the  severance  between  the  closes  took  place.' 
Taking  that  as  the  rule  to  be  applied  as  to  matter  of  fact,  I  think 
it  is  a  sound  one.  I  think,  whenever  it  appears  that  an  alleged 
right  of  way  had  been  used  for  the  convenience  of  the  person  who 
held  both  tenements,  which  convenience  ceased  to  exist  when  a 
seyerance  took  place,  it  is  a  good  rule  to  adopt  to  say  that  the  way 
was  not  used  or  enjoyed  as  appurtenant  to  the  premises — ^it  was 
used  for  the  convenience  of  the  man  who  was  the  occupier  of  the 


(y)  (1875).  L.  R.  10  Q.  B.  360.  (t)  (1836),  4  A.  &  E.  749 ;  43  R.  R. 

(A)  (1868),  L.  B.  6  £q.  36.  466. 
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Whether  pre-  [two ;  and,  when  he  oeaaes  to  be  the  oooupier  of  the  two,  I  think 
ment  J^*   it  is  no  longer  appurtenant.    That,  I  think,  is  a  sound  rule.    And, 
^^^        though  the  facts  of  the  case  before  the  late  Master  of  the  EoUs 


neoeasaiy, 
£aff  ▼.  Oxiey, 


are  not  set  out,  I  presume  they  were  such  as  to  show  that  the 
right  of  way  said  to  pass  was  for  the  convenience  of  the  person  so 
long  as  he  was  the  occupier  of  the  whole  premises  to  which  and 
over  which  the  way  went.  Looking  at  it  in  that  view,  it  would 
seem  to  have  been  a  sound  enough  decision. 

"  In  Langley  v.  Hammmid  {k)  the  Lord  Chief  Baron  is  reported 
to  have  laid  it  down  as  a  matter  of  law :  ^  Since  it  does  not  appear 
here  that  at  any  antecedent  time,'  that  is,  before  the  unity  of 
possession,  *  there  existed  a  right  over  one  of  these  pieces  of  land 
attached  to  the  other  piece  of  land,  the  effect  of  these  words,* 
(together  with  all  ways  used  or  enjoyed  therewith)  *  cannot  make 
or  revive  a  right  of  way  that  never  before  existed.*  And  then  he 
goes  on  to  cite  what  I  have  read  from  the  judgment  of  the  Master 
of  the  Rolls  in  Thomson  v.  Waterlow.  No  doubt  the  Lord  Chief 
Baron  so  lays  down  the  law ;  and,  if  that  had  been  the  decision  of 
the  Court  of  Exchequer,  we  should  have  been  bound  by  it,  and  we 
must  have  left  the  question  whether  it  was  right  or  no  for  the 
Court  of  Error.  But  I  cannot  agree  that,  upon  the  construction 
of  words  like  those  in  the  conveyance  here  in  question,  they  cannot 
as  a  matter  of  law  create  a  right  of  way  that  did  not  previously 
exist  as  a  right.  If  the  words,  as  my  brother  Lush  suggested  in 
the  course  of  the  argument,  had  been  *  together  with  the  right  of 
way  which  Green  (the  under-tenant  of  Roseville)  de  facto  has 
enjoyed  of  passing  over  the  private  farm-road,'  supposing  that  had 
been  a  right  of  way  never  enjoyed  as  of  right  but  merely  a  way 
de  facto  used,  still,  I  think  the  words  would  have  clearly  enough 
created  a  right  of  way.  I  quite  agree,  where  there  is  a  track 
across  the  middle  of  a  stack-yard,  and  the  owner  sold  one  side  of 
the  stack-yard  to  enable  the  purchaser  to  throw  it  into  his  pleasure- 
grounds,  that  track  across  the  middle  of  the  stack-yard  would  not, 
to  use  the  words  of  the  Master  of  the  Rolls,  be  a  right  of  way 
appurtenant  to  every  portion  of  the  stack-yard,  but  a  right  of  way 
solely  for  the  convenience  of  the  person  who  held  the  whole  stack- 
yard, which  convenience  ceased  to  exist  when  he  severed  one  part 
of  the  stack-yard  from  the  other.  That  is  a  good  and  sound 
distinction ;  and,  taking  it  in  that  way,  which  is  the  point  Martin, 

{h)  (1868),  L.  B.  3  Exoh.  at  p.  168. 
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[B.,  went  upon,  I  think  the  decision  is  perfectly  good  and  right.  Whether  pre- 
As  to  the  Lord  Chief  Baron's  dictum,  I  do  not  think  that  what  the     ment  as  of 
Master  of  the  Rolls  said  amounted  to  so  much  ;  but,  if  it  did,  we     ^^^^ 
have  the  dicta  of  the  Lords  Justices  James  and  Mellish  in  Watts 


V.  Kelson  (/),  showing  that  they  do  not  agree  in  the  doctrine.  It 
cannot  make  any  difference  in  law,  whether  the  right  of  way  was 
only  de  &cto  used  and  enjoyed,  or  whether  it  was  originally 
created  before  the  unity  of  possession  and  then  ceased  to  exist  as 
a  matter  of  right,  so  that  in  the  one  case  it  would  be  a  right 
created  de  novo,  in  the  other  merely  revived.  But  it  makes  a  great 
difference  as  matter  of  evidence  on  the  question  whether  the  way 
was  used  and  enjoyed  as  appurtenant." 

The  judgment  of  Lush,  J.,  was  to  the  same  effect.  Other  cases  on 

Li  Barkshire  v.  Chnibb  (m),  the  main  question  was  raised  in  this  of^eas^^ts 
way.  Two  brothers  and  two  sisters,  tenants  in  common  in  equal  ^^^*^. 
shares  of  a  piece  of  ground  which  had  never  been  divided,  verbally  ^^^j^^j^^y^  ^ 
agreed  that  the  land  shoidd  be  partitioned  as  follows,  viz.,  that  OnM, 
one  portion  (coloured  green  on  a  plan  afterwards  prepared,  and  so 
referred  to  in  the  case  as  the  green  portion)  should  be  conveyed 
to  the  elder  brother,  another  portion  (called  the  pink  portion)  to 
the  second  brother,  and  the  remainder  (called  the  blue  portion)  to 
the  elder  sister,  the  remaining  sister  receiving  50/.  from  the 
brothers  for  her  share  of  the  land.  On  the  pink  and  blue  portions 
stood  a  double  cottage,  or  building  divided  into  two  cottages. 
This  building  stood  to  the  east  of  a  high  road,  from  which  it  was 
sepcffated  by  part  of  the  pink  land.  The  eastern  cottage  (the  one 
farthest  from  the  high  road)  stood  on  the  blue  portion ;  the 
-western  cottage  stood  on  the  pink  portion.  Access  from  the  high 
road  to  both  the  cottages  was  obtained  by  a  clearly  defined  gravel 
path,  which  had  been  constructed  during  the  tmity  of  possession, 
and  passed  over  that  part  of  the  pink  portion  which  separated  the 
cottages  from  the  high  road.  The  deed  of  partition,  executed  in 
pursuance  of  the  agreement  above  set  out,  was  so  drawn  as  not  to 
divide  the  pink  portion  from  the  blue,  but  to  make  the  younger 
brother  and  the  elder  sister  tenants  in  common  of  both ;  but  the 
brother  took  possession  of  the  pink  portion,  and  the  sister  of  the 
blue.  The  brother  having  stopped  up  the  path,  an  action  was 
brought  by  the  sister  for  partition  of  the  pink  and  blue  portions, 
or  for  rectification  of  the  deed  already  executed. 

(I)  (1870),  li.  B.  6  Ch.  at  pp.  172, 174.  (m)  (1881),  L.  R.  18  Oh.  D.  616. 
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Eaaementfl 

used  and 

enjoyed,  &o. 

JBarkshire  v. 
Orubb, 


Judgment  of 
Fry,  J. 


[The  action  "was  heard  by  Fry,  J.,  who  held  that  the  plamti£E  was 
entitled  to  have  the  deed  reformed,  so  as  to  give  her,  instead  of  an 
undivided  moiety  of  the  pink  and  blue  land,  the  blue  land  in 
severalty,  together  with  a  right  of  way  over  the  gravelled  path  for 
all  purposes  connected  with  the  blue  land,  and  ordered  the  brother 
to  restore  the  path. 

"  In  determining  how  the  conveyance  ou^^ht  to  be  framed,  the 
Court  could  not  exclude  from  its  consideration  the  fact  that  the 
gravelled  path  was  actually  used  as  the  mode  of  access  from  the 
road  to  the  cottages.  Further,  I  must  observe  that  from  the 
evidence  it  appears  that  there  was  in  fact  at  this  time  no  other  path 
leading  from  the  high  road  to  the  cottages ;  and,  upon  the  scheme 
of  the  agreement,  there  was  no  other  which  could  well  be  used  for 
access  to  the  blue  land,  for  that  land  was  on  all  sides  surrounded 
either  by  the  pink  or  by  the  property  of  strangers.  Therefore,  in 
my  opinion,  the  deed  to  carry  into  effect  the  agreement  ought  to 
have  contained  a  grant  of  a  right  of  way  to  the  plaintiff  over  the 
gravelled  path.  But  I  will  go  a  little  further,  and  will  suppose 
that  the  deed  executed  in  pursuance  of  the  agreement,  instead  of 
expressly  granting  the  way,  had  contained  only  the  ordinary 
general  words ;  would  those  words  have  passed  this  right  of  way  ? 
I  think  that  among  the  general  words  would  have  been  found  a 
grant  of  *  all  ways  now  used  or  enjoyed  with '  the  blue  land  (»). 
Then  the  simple  inquiry  would  have  been,  was  the  way  in  question, 
at  the  time  of  the  execution  of  the  deed,  used  or  enjoyed  with  the 
blue  land  ?  If  it  was,  it  would  have  passed  with  the  deed ;  if  it 
was  not,  it  would  not  have  passed  {6).  I  have  already  found  upon 
the  evidence  that  the  way  was  used  at  the  time  with  the  blue 
land ;  and,  therefore,  in  my  opinion,  it  would  have  passed  under 
those  general  words."  The  learned  Judge  then  reviewed  the 
authorities,  and  said  that  the  doubt,  introduced  by  the  cases  of 
Thofmon  v.  Watcrlow  {p)  and  Langky  v.  Hammond  (^),  whether  the 


(fi)  See,  however,  Bolton  t.  Bolton 
{1879),L.  R.  llCh.  D.968.  CL  XtcholU 
V.  XicholU  (1900),  81  L.  T.  811. 

^o)  It  is  difficult  to  reconcile  with 
the  principles  here  stated  the  dedidoa 
of  V.-C  Kinderslcy  in  DanUl  v.  Ander^ 
son  (31  L.  J..  Ch.  610;  8  Jur.,  N.  S. 
328).  For,  if  the  way  there  claimed 
was  in  fact  used  with  No.  4»  Mincing 
Lane,  during  the  unity,  and  if  the 
plaintiff  was  entitled  to  a  grant  of  all 


ways  used  with  the  property,  he  was 
entitled  as  against  his  vendor  to  the 
way  in  qaestion.  And,  as  the  defendant 
presnmably  had  notice  of  the  plaintitTa 
rights  (see  FewsUry,  Tmmer^  11  L.  J., 
N.  S.  Ch.,  per  Wigram,  V.-C,  at 
p.  163),  the  plaintiff  had  the  same 
rights  in  equity  as  against  him. 

{p)  (186S),  L,  R.6Eq.  36. 

(q)  (1868),  L.  B.  3  Exch.  161. 
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[above  words  would  be  sufficient  to  pass  ways  never  enjoyed  as  of    Easements 
right  and  over  a  separate  property,  was  dispelled  by  the  dicta  in   enjoyed,  &o. 
Wafis  V.  Kelson  (r)  and  the  decision  in  Kat/  v.  Oxief/  (s).     After    jsarkshire  v. 
quoting  the  opinion  expressed  by  Baron  Bramwell  in  Langley  v.        GrM. 
Hamtnond  (/),  he  continued :   "  I  adopt  that  view :  I  think  that, 
where  there  are  two  adjoining  closes,  and  there  exists  over  one  of 
them  a  formed  and  constructed  road,  which  is  in  fact  used  for  the 
purposes  of  the  other,  and  that  other  is  granted  with  the  general 
words  *  together  with  all  ways  now  used  or  enjoyed  therewith,'  a 
right  of  way  over  the  formed  road  will  pass  to  the  grantee,  even 
though    that   road   had  been   constructed  during  the  unity  of 
possession  of  the  two  closes,  and  had  not  existed  previously.'* 

The  point  arose  once  more  in  Bayley  v.  Great  Western  Rail,  ^«y^v. 
Co.  («),  and  the  law  as  laid  down  by  Fry,  J.,  in  the  above  case  Rail.  Co. 
was  affirmed  by  the  Court  of  Appeal.  In  this  case,  the  Great 
"Western  Railway  Company  had  purchjised  from  the  plaintiff, 
under  the  powers  of  their  Act,  a  piece  of  land  on  which  was  a 
stable;  and  by  the  conveyance  to  the  company  the  land  was 
granted  "  together  with  all  ...  .  rights,  members,  and  appur- 
tenances ....  deemed,  taken  or  known,  held,  occupied  or  en- 
joyed as  part,  parcel,  or  member  thereof."  Access  to  the  stable 
from  the  high  road  had  always  been  obtained  by  means  of  a 
private  road  passing  over  other  land  of  the  plaintiff,  and  con- 
structed during  the  unity  of  possession  of  such  other  land  with  the 
land  conveyed;  and  this  means  of  access  had  apparently  been 
granted  or  permitted  to  a  tenant  of  the  plaintiff  up  to  the  date  of 
the  conveyance.  It  was  held  by  Chitty,  J.,  and  by  the  Court  of 
Appeal,  that  the  company  had,  by  virtue  of  the  conveyance,  the 
right  to  use  this  private  road,  although  the  conveyance  affected 
to  grant,  not  "  ways ''  but  "  rights  "  enjoyed  with  the  stable,  and 
notwithstanding  that  the  stable  was  purchased  for  the  purpose  of 
the  defendants'  undertaking.  Chitty,  J.,  said  that,  in  this  con- 
nection, the  term  "rights"  must  be  used  in  some  secondary 
sense,  and  as  denoting  something  less  than  the  legal  right ;  and 
treated  Kay  v.  Oxky  (a?)  and  Barkshire  v.  Orubh  (y)  as  settled  law. 
The  Lords  Justices  also  treated  this  point  as  decided  by  those 
oases,  and  chiefly  considered  the  distinction  attempted  to  be  made 


(r)  (1870),  li.  R.  6  Ch.  166.  (u)  (1884),  L.  R.  26  Ch.  Div.  434. 

(*)  (1876),  L.  R.  10  Q.  B.  360.  (ar)  (1875),  L.  R.  10  Q.  B.  360. 

{t)  Above,  p.  96.  (y)  (1881),  L.  R.  18  Ch.  D.  616. 
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Bayley  v. 

Great  JFettem 

Mail,  Co, 

Result  of  the 
cases. 


Whether 
track  need 
be  visible. 


Whether 
closes  most 
be  divided. 


[between  a  railway  company  taking  land  under  compukory  powers 
and  an  individual  (s). 

The  result  of  the  authorities  is  that,  so  far  as  the  eases  of 
Thomson  v.  Waterlow  {a)  and  Langky  v.  Hammond  {b)  rested  on 
the  distinction  between  ways  once  enjoyed  as  of  right  and  ways 
only  enjoyed  in  fact,  these  cases  may  be  taken  to  be  overruled. 
The  effect  to  be  given  to  the  words  "  used  and  enjoyed  *'  is  thus 
simply  a  question  of  construction  (c),  to  be  determined  with  due 
regard  to  the  facts  existing  at  the  time  of  the  conveyance  {d). 

In  some  cases,  stress  is  apparently  laid  on  the  fact  that  the 
right  is  claimed  over  a  "  formed,"  "  made,"  or  "  hard  gravelled  " 
road,  i,e,y  a  road  physically  and  visibly  marked  out  as  such. 
No  doubt  this  marking  out  is  of  great  importance  as  evidence  of 
user;  for,  if  the  user  be  (as  to  support  the  grant  it  should  be) 
a  fixed  and  definite  user,  it  is  unlikely  that  no  visible  track 
should  have  remained.  But  the  visibility  is  not  itself  an 
essential  matter  for  the  purpose  now  under  discussion.  The 
way  to  be  proved  is  an  incorporeal  user,  not  a  visible  or  bodily 
way,  nor  even  an  user  evidenced  by  a  "  signe  apparent "  {e). 

Neither  is  it  essential  that  the  close  over  which  a  way  is  claimed 
under  these  words,  should  have  been,  before  the  severance, 
physically  divided  off  and  distinguished  by  buildings  from  the 
close  in  respect  of  which  the  way  is  claimed.  They  may  have 
been  both  part  of  one  undivided  close.  But  here  again,  such  a 
physical  division  is  of  value  as  evidence  of  the  dependence 
of  one  close  upon  the  other,  or  of  the  user  of  one  close  as  quasi- 
dominant  over  the  other. 


(s)  Certain  observatioiis  made  by 
Chitty,  J.,  and  by  Bowen  and  Fry, 
L.  J  J.,  lead  to  the  concluBion  that  they 
migrht  have  held  the  way  to  have  passed 
even  without  an  express  grant  of  ways 
or  other  rights.  This  point  is  considered 
in  the  next  chapter. 

(a)  L.  R.  6  Eq.  36. 

(*)  L.  R.  3Exch.  161. 

(<?)  See  per  Bowen,  L.  J.,  in  Say  ley 
v.  Great  Western  Railway  (1884),  L.  R. 
26  Ch.  Div.  at  p.  466 ;  and  per  Fry, 
L.  J.,  ibid.  p.  456. 

(rf)  2raWv.-Byron(1877),L.R.4Ch.D. 
667,  a  case  of  common.  And  see  Hoe 
v.  Siddon$  (1888),  L.  R.  22  Q.  B.  Div. 


224,  where  it  was  held  that  a  grant 
of  land,  with  aU  ways  "  now  or  hereto- 
fore'* held  or  enjoyed  as  appurtenant 
thereto,  did  not  create  a  right  of  way 
over  a  road  formerly  used  in  connection 
with  the  land  conveyed,  but  shut  off 
from  it  by  a  stone  wall  twenty  years 
before  the  conveyance.  Cf.  May  v. 
Belleville,  [1905]  2  Ch.  605.  The  word 
"  heretofore  **  is  not  contained  in  sect.  6 
of  the  Conveyancing  Act,  1881. 

(e)  These  observations  do  not,  of 
course,  apply  to  the  case  where  a  way 
is  claimed,  as  an  *'  apparent  '*  easement, 
under  a  grant  not  referring  to  use  and 
occupation.  This  case  is  considered  in 
the  next  chapter. 
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[It  ahould  be  noted  that  a  firrant  of  ways,  &o.,  "  occupied  or  9^^^^^' 

•        J  »       -i.!.   i.T_  •  J    .  .     A    i.     .      .       ,.    ,    .      ingAct,1881. 

enjoyed  with  the  premises  conveyed,  is  pnma  facie  imphed  in 
every  conveyance  dated  after  the  year  1881  (/).  But  the  impli- 
cation is  subject  to  the  terms  of  the  conveyance  and  the  circum- 
stances under  which  it  was  executed ;  and  the  fact  that  the  con- 
veyance expressly  includes  lights  "  appurtenant ''  to  the  property 
is  an  argument  against  its  passing  other  privileges  not  so 
appurtenant. 

In  Beddington  v.  Atlee  {g)y  the  owner  of  a  house  and  a  plot  of  BeddingUm  v. 
land  adjoining,  first  granted  a  lease  of  the  house,  then  contracted 
to  sell  the  land  to  the  defendant,  and  afterwards  contracted  to  seU 
the  house,  subject  to  the  lease,  to  a  person  through  whom  the 
plaintiff  claimed.  These  two  contracts  for  sale  were  in  fact  carried 
into  effect  by  conveyances  in  the  order  following,  namely,  the 
conveyance  to  the  plaintiff  was  executed  first  and  the  conveyance  to 
the  defendant  afterwards.  The  plaintiff  subsequently  determined 
the  lease  upon  a  breach  of  condition,  and  recovered  possession  of 
the  house. 

Upon  the  defendant  commencing  to  build  on  the  adjoining  land 
so  as  to  obstruct  the  lights  of  the  plaintiff's  house,  the  plaintiff 
instituted  proceedings,  claiming  an  easement  of  light  over  the 
adjoining  land,  on  the  grounds  {inter  alia)  of  an  express  grant, 
by  virtue  of  the  Conveyancing  Act,  1881,  s.  6.  The  convey- 
ance of  the  house  to  the  plaintiff  contained  the  words  ''  together 
TTith  the  ways,  paths,  passages,  lights,  rights,  easements  and 
appurtenances.'' 

Chitfy,  J.,  in  dealing  with  the  question  of  the  Conveyancing 
Act,  said  {h) :  ^'  Then  the  plaintiff  says  that,  inasmuch  as  these 
lights  were — and  he  is  quite  right  in  point  of  fact — actually 
enjoyed  at  the  time  of  the  conveyance,  therefore  there  is  an  express 
grant  to  him  of  the  lights.  No  doubt  these  words  do  carry  the 
plaintiffs  case  beyond  what  the  law  otherwise  would  have  done  (t), 
and  far  beyond  what  the  deed  itself  does.  Conveyancers  had,  pre- 
viously to  the  passing  of  this  Act,  invented  a  form  which  carried 
not  the  appurtenances  merely,  such  as  are  strictly  so  in  law,  but 
carried  rights  which  were  usually  enjoyed  at  the  time  of  the  con- 
veyance, the  effect  of  which  was,  in  many  cases,  to  grant  de  novo  a 


(/)  Conveyancing   Act,    1881,  a.   6,  (h)  At  p.  331. 

above,  p.  83.  (»)  But  see  Godwin  v.  Schweppest  Ztd.f 

if)  (1887),  35  C.  D.  317.  cited  below,  p.  107. 
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Jttdd'ufUfttm 
▼,  AlUe, 


Jtirmififfhamf 
Jhidley^  and 
JH$trici  Bank* 
ing  Co,  v. 


[right.  I  am  bound,  then,  to  read  into  the  conveyance  the  words  of 
.  %ft(±.  6,  gub-sect.  2,  unless  the  4th  sub-section  applies.  The  4th  sub- 
fi^rction  runs  thus :  '  This  section  applies  only  if  and  as  &r  as  a  con- 
trary intention  is  not  expressed  in  the  conyeyance,  and  shall  have  effect 
subject  to  the  terms  of  the  conveyance,  and  to  the  provisions  there- 
in contained.'  The  question  is,  whether  the  deed,  which  mentions 
the  appurtenances  thereto  belonging  in  sudi  a  form  as  to  show 
that  only  appurtenances  strictly  so  called  would  pass,  is  a  sufficient 
expression  of  a  contrary  intention  ....  There  is  not  an  expression 
of  a  contrary  intention  in  so  many  words.  What  there  is  in  the 
deed  is  an  expression  that  something  shall  pass,  and  something  less 
than  would  pass  under  the  Act,  and  the  question  is,  whether  the 
maxim  exprcHHio  unius  est  exclmio  altenus  is  strong  enough  to  apply  to 
such  a  case  as  is  before  me."  The  learned  judge  did  not  answer  this 
question,  deciding  against  the  claim  of  the  plaintiff,  on  the  ground 
that,  by  reason  of  the  prior  contract  for  sale  to  the  defendant  of 
the  adjoining  land,  the  conmion  vendor  was  not  in  a  position,  at 
the  date  of  the  plaintiff's  conveyance,  to  grant,  either  by  express  or 
implied  grant,  the  right  to  light  claimed  by  the  plaintiff. 

In  Birmingham,  Dudley  and  District  Banking  Co.  v.  jBo«s(*), 
the  Corporation  of  Birmingham  granted  a  lease  to  the  predecessor 
in  title  of  the  plaintiffs  of  a  piece  of  land,  and  a  building  then 
recently  erected  thereon  by  the  lessee  under  a  building  agreement, 
"  with  the  rights,  members  and  appurtenants  to  the  said  premises 
belonging."  The  building  abutted  on  a  passage  twenty  feet  wide, 
which  the  Corporation  agreed  to  keep  open,  and  on  the  other  side 
of  the  passage  were  old  buildings  about  twenty-five  feet  high.  It 
was  held  that  the  plaintiffs  had  no  right  against  the  Corporation,  or 
against  persons  claiming  under  them,  either  under  the  general  words 
in  the  lease  or  the  grant  implied  by  the  Conveyancing  Act,  to 
prevent  the  erection,  on  the  site  of  the  old  buildings,  of  buildings 
eighty  feet  high  which  materially  interfered  with  the  light  to  the 
house  leased  to  the  plaintiff,  and  Cotton,  L.  J.,  after  referring  to 
sect.  (),  sub-sect.  2  of  the  Act  said  (/) :  "  But  in  my  opinion,  even 
with  the  assistance  afforded  us  by  the  language  of  this  deed,  this 
could  not  be  said  to  be  a  light,  within  the  meaning  of  this  section, 
enjoyed  with  the  house.  The  house  had  only  recently  been 
erected,  and  at  the  time  when  this  lease  was  granted  it  was 
obvious  to  both  parties  that  this  was  a  large  tract  of  land  bought 


(k)  (1888),  38  C.  D.  296. 


(/)  At  p.  307. 
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[ty  the  Corporation  of  Birmingham  for  the  purpose  of  effecting  an  Birmin^hamj 
improvement,  and  for  the  purpose  of  the  land  being  laid  out  so  as  DutrktB^tk- 
to  have  buildings  upon  it,  and  at  the  time  when  the  lease  was     *fvCo,  v. 

granted.  Corporation  Street  had  only  just  been  formed ;  and  there '- 

was  no  plan  of  the  buildings  upon  it,  but  it  was  the  duty  of  the 
Corporation,  as  of  course  it  would  be  their  interest,  to  lay  this  out 
in  such  a  way  as  to  make  it  available  for  recouping  the  expenses, 
and  also  to  be  an  improvement  to  this  portion  of  Birmingham. 
Therefore,  I  think  it  could  not  be  said  that  the  light  coming  over 
that  low  buildiug  to  these  windows  could  be  considered  as  enjoyed 
with  it  within  the  meaning  of  this  section.  The  light  did  in  fact 
at  that  time  come  over  that  building ;  but  it  came  over  it  under 
such  circumstances  as  to  show  that  there  could  be  no  expectation  of 
its  continuance.  It  had  not  been  enjoyed  in  fact  for  any  long 
period,  and  in  my  opinion  it  was  enjoyed  under  such  circumstances, 
known  to  both  parties,  as  could  not  make  it  light  enjoyed  within 
the  meaning  of  that  section.  That  expression  must  mean,  not  light 
-which  a  person  has  a  right  to  imder  the  statute,  but  that  which  he 
has  enjoyed  imder  circumstances  which  would  lead  to  an  expecta- 
tion that  the  enjoyment  of  that  light  would  be  continued,  and  that 
it  would  not  be  simply  precarious." 

Query  also  whether,  in  that  case,  the  express  agreement  to  keep 
open  the  passage  might  not  be  construed  as  negativing  any  further 
right  to  light,  and  therefore  showing  a  "  contrary  intention  "  within 
the  meaning  of  sub-sect.  4  of  the  section. 

In  Broomfield  v.  Williams  {m)  it  was  held  that  a  description  of  Broomjuid  v. 
land  retained  by  a  vendor  as  "  building  land  "  was  insufficient  to  '  *''^' 
show  a  "  contrary  intention  "  within  sub-sect.  4  of  sect.  6  of  the 
Act,  and  that  the  purchaser  was,  under  sub- sect.  2  of  the  section, 
primA  facie  entitled  to  all  lights  enjoyed  with  a  recently-erected 
house  sold  to  him,  as  those  lights  were  enjoyed  at  the  date-of  the 
conveyance,  and  that  the  burden  of  setting  limits  to  the  right  lay 
on  the  vendor. 

In  Bam  v.  Turner  (n)  the  section  was  referred  to  and  treated  as  Bom  v. 
passing  a  right  to  light  over  land  retained  by  the  vendor,  on  a  sale  ^'^^• 
by  bim  of  the  property  in  respect  of  which  the  right  was  claimed. 

In  Titchmarsh  v.  Royston  Water  Co,^  Ltd.  (o),  a  claim  was  put  TUehmarshv, 
forward  under  the  general  words  contained  in  the  section  to  a  right  ^^^^^^^^^ 


(«)  [1897]  1  Ch.  602.  (o)  (1900),  81  L.  T.  673 ;  48  W.  R. 

(»j  [i900jf  '^    """ 


12  Ch.  211.  201. 
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^^Bt^wJur  ^^'  ^^^  ^^®^  *  ^^  nmning  alongside  of,  but  not  having  any 
Co.,  Ltd,  means  of  communication  with,  property  purchased  from  the 
plaintiflTs  lessor  by  the  defendants.  The  case  was  decided 
adversely  to  the  claim,  so  far  as  the  point  now  under  consideration 
is  concerned,  upon  the  ground  that  the  road  never  was  enjoyed 
with,  or  reputed  to  belong  to,  the  defendants'  property. 

^^^  ^*  "'■^  Brazier  v.  Olasspool  (p)  the  defendant,  in  April,  1898,  agreed 

with  the  plaintiff  for  the  sale  to  him  of  a  piece  of  land  for  the 
purpose  of  getting  gravel  with  the  right  to  use  a  tramway  then 
about  to  be  constructed  for  the  purpose  of  hauling  the  plaintiff's 
gravel  to  a  railway.  In  August,  1898,  the  defendant  granted  a 
lease  of  his  property,  including  the  site  of  the  tramway,  to  a 
limited  company,  who  agreed  with  the  plaintiff  for  the  haulage  of 
his  gravel  over  the  tramway.  In  December,  1898,  the  defendant 
conveyed  to  the  plaintiff  the  piece  of  land  agreed  to  be  sold  to  him 
in  April,  "  with  the  appurtenances."  It  appears  that  at  this  date 
the  tramway  had  been  constructed  and  was  being  actually  used,  and 
on  the  plan  to  the  plaintiff's  conveyance  it  was  shown  and  marked 
as  a  tramway.  In  August,  1900,  the  defendant  acquired  back  the 
leasehold  interest  of  the  company,  and  subsequently  disputed  the 
plaintiff's  right  to  use  the  tramway.  It  was  held,  upon  these  facts, 
that  by  virtue  of  sect.  6  (1)  of  the  Conveyancing  Act,  1881,  there 
was  an  express  grant  of  the  use  of  the  tramway,  as  being  a  "right" 
within  the  terms  of  that  sub-section ;  and  the  learned  judge  ex- 
pressed his  opinion  that  this  right  might  have  been  exercised 
against  the  limited  company,  who  took  their  lease  with  notice  of 
the  agreement  between  the  plaintiff  and  the  defendant. 

Pollard  y.  In  Polhrd  V.  Gare  {q)y  a  landowner  contracted  to  grant  a  lease 

^^'*'*  of  a  vacant  piece  of  land  when  a  house  of  a  specified  character  was 

built  thereon,  and,  after  the  erection  of  the  house,  granted  the 
lease,  retaining  adjoiniug  land ;  and  it  was  held  by  Kekewich,  J., 
that  the  lessee  was  entitled  to  an  injunction  restraining  the  owner 
of  the  adjoining  land,  who  claimed  under  the  lessor,  from  ob- 
structing the  access  of  light  to  the  house.  The  learned  judge 
dealt  with  the  case,  in  the  first  instance,  under  the  doctrine  that  a 
grantor  may  not  derogate  from  his  grant,  but  added  that  it  might 
also  be  treated  as  depending  on  the  6th  section  of  the  Convey- 
ancing Act,  1881,  and,  following  Broomfield  v.  Williams  (r),  hdd 


ip)  (1901)  W.  N.  237.  (q)  [1901]  1  Ch.  884.  (r)  Ubi  iop. 
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[that  the  fact  that  the  contract  for  the  lease  was  entered  into  by     FoUardr. 


Gare. 


reference  to  a  plan  showing  that  the  estate,  oi  which  the  land 
leased  and  the  adjoining  land  retained  formed  part,  were  part  of 
a  bnilding  estate,  did  not  denote  a  "  contrary  intention  "  under 
the  section. 

ButTows  V.  Lang  (s)  was  a  case  in  which  the  use  and  flow  of  an  Burrotct  v. 
artificial  watercourse  was  claimed.  Farwell,  J.,  in  considering  the  ^^' 
effect  of  the  Conveyancing  Act,  1881,  referred  to  the  passage  from 
the  judgment  of  Cotton,  L.  J.,  in  Birmingham  District  and  Dudley 
Banking  Co,  v.  Ross  (t)  above  quoted,  and  after  considering  the 
circumstances  under  which  the  grant  of  the  property  in  respect  of 
which  the  easement  was  claimed  was  made  (which  circumstances 
the  learned  judge  held  that  he  ought  to  consider),  held  that  the 
enjoyment  of  the  watercourse  was  precarious,  and  that,  in  the 
circumstances,  it  could  not  have  been  the  intention  that  the 
general  words  of  the  section  should  pass  the  right  claimed. 

In  Godtn'n  v.  SchweppeSy  Ltd,  (w),  the  grantee  of  a  house  with  Godwin  v. 
windows  had  notice  of  the  intention,  existing  at  the  date  of  the  ^*^^''^' 
grant,  to  erect  on  the  adjoining  land  of  the  grantor  buildings 
which  would  to  some  extent  interfere  with  the  access  of  light  to 
such  windows ;  and  it  was  held  that  in  those  circumstances  he  was 
not  entitled,  by  virtue  of  sect.  6  of  the  Conveyancing  Act,  1881, 
to  an  absolute  and  imlimited  right  to  light. 

The  decision  in  Quicke  v.  Chapman  (y),  so  far  as  the  point  now  Qukkey, 
tinder  consideration  is  concerned,  was  that  a  person  having  only  a  ^^P*^f** 
right,  under  a  building  agreement,  to  enter  upon  land  adjoining 
property  conveyed  by  him  to  a  grantee,  is  not  in  a  position  to 
grant  a  right  to  light  over  such  adjoining  land,  either  by  express 
grant,  or  by  virtue  of  the  general  words  implied  by  sect.  6  of  the 
Conveyancing  Act,  1881.  The  headnote  to  the  case,  so  far  as 
concerns  this  point,  is  as  follows :  '*  The  provision  of  sect.  6,  sub- 
sect.  2,  of  the  Conveyancing  Act,  1881,  that  a  conveyance  of  land 
with  houses  on  it  shall  operate  to  convey  with  the  land  (inter  alia) 
all  lights  appertaining  to  the  land  or  enjoyed  therewith,  applies 
only  to  such  lights  as  the  grantor  could  grant  by  express  words, 
and  does  not  operate  to  convey  an  ea^ment  of  light  which  he  has 
no  power  to  grant  expressly."    In  that  case  the  facts  were  that 


m 


1901]  2  Ch.  502.  («)  [1902]  1  Ch.  926. 

-  -  sup.  (y)  [1903J  1  Ch.  669. 
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Quickey, 
Chapman, 


Jntemational 
Tea  Storei  Co, 
y.  HobbM, 


Groimds  of 
above 
deoinons. 
Grantor  may 
not  derogate 
from  his 
grant. 
Other  wordfl. 


Reference  to 
oooupation. 

Martyr  ▼. 
Lawrence, 


[the  defendant,  under  a  bmlding  agreement,  was  entitled  to  enter 
upon  a  piece  of  land  and  erect  a  certain  number  of  houses  thereon, 
and  upon  the  completion  of  each  house  to  have  granted  to  him  a 
lease  thereof  for  99  years.  Having  completed  one  of  the  houses 
(No.  28),  he  took  up  the  lease,  and  assigned  it  to  the  plainti£Fs ;  he 
subsequently  entered  upon  the  adjoining  plot  of  land  (No.  30), 
and  erected  thereon  a  house  which  interfered  with  the  access  of 
light  to  the  plaintiffs'  said  house,  and  it  was  held  that,  for  the 
reasons  given  above,  he  could  not  be  prevented  from  doing  so. 

In  International  Tea  Stores  Co.  v.  Hobbs  (2),  it  was  held  that,  by 
virtue  of  the  general  words  imported  into  a  conveyance  by  sect.  6 
of  the  Conveyancing  Act,  1881,  the  purchaser  of  property,  occupied 
by  him  under  lease,  prior  to,  and  at  the  time  of  the  conveyance,  was 
entitled  to  a  right  of  way  over  adjoining  property  of  his  vendor, 
which  right  of  way  he  had  enjoyed  during  his  occupation  under  the 
lease,  although  such  enjoyment  was  had  only  by  permission  of  the 
vendor. 

Some  of  the  above  cases,  although  treated  as  depending  wholly 
on  the  Conveyancing  Act,  1881  (a),  might  have  been  disposed  of 
by  reference  to  the  maxim  that  a  grantor  may  not  derogate  from 
his  grant  (6),  and  without  reference  to  the  Act. 

There  are  cases  in  which  words  other  than  "  used  and  enjoyed  " 
have  been  construed,  or  attempted  to  be  construed,  as  a  grant  or 
reservation  of  an  easement. 

Among  these  is  a  reference  to  the  mode  of  occupation  of  the 
premises. 

In  Martyr  v.  Lawrence  (c),  a  shop,  over  which  was  a  flat  leaden 
roof,  was  demised  to  the  plaintiff  "  as  the  same  as  was  late  in  the 
occupation  of  Henry  Corke."  Henry  Corke,  the  former  lessee, 
had  re-granted  to  the  landlord,  during  his  tenancy,  the  right  to 
use  the  leaden  roof ;  and  this  right  was,  at  the  date  of  the  plantiff's 
lease,  let  to  another  tenant,  together  with  the  adjoining  cottage, 
which  belonged  to  the  same  landlord.  The  defendant  subsequently 
took  this  cottage  from  the  landlord,  with  a  right  to  use  the  roof  of 
the  shop. 

It  was  held  by  V.-C.  Wood  that  the  defendant  had  no  right  to 


(•)  [1903]  2  Ch.  166. 

(a)  Birmxnghamy  DudUy  and  JDittriet 
Banking  Co,  ▼.  R099 ;  BroomJUld  ▼. 
Williamt;   Bom  y.   Turner;  Billiard  ▼. 


Oare,  ubi  sup. 

(b)  Poet,  pp.  Ill  et  seq. 

{c)  (1864),  2  De  G.  J.  A  S.  261  ; 
Jar.,  N.  S.  868. 
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[use  the  roof  agamst  the  plaintiff ;  and  this  decision  was  aflSrmed     Marttfr  ▼. 
by  Lord  Justice  Turner,  who  said  that  the  words  referring  to  ^ — 1~ 


Corkers  occupation,  being  proper,  if  not  necessary,  for  the  purpose 
of  identification,  the  insertion  of  them  ought  to  be  attributed  to 
that  purpose  only.  Where  words  in  a  deed  or  instrument  are 
properly  adapted  to  one  purpose,  they  ought  not,  unless  the  effect 
of  them  be  clear,  or  the  construction  of  them  be  affected  by  the 
context  or  by  surrounding  circumstances,  to  be  held  applicable 
to  another  and  a  different  purpose.  Lord  Justice  Knight 
Bruce  dissented,  being  of  opinion  that  the  words  referred  to 
ought  to  receive  the  full  construction  contended  for  by  the 
defendant. 

In  the  above  case,  the  words  referring  to  occupation  were  PoitUny. 
relied  on  as  amounting  to  a  reservation ;  in  Polden  v.  Bastard  (d)  ^^^^^fd. 
an  attempt  was  made  to  construe  them  as  a  grant.  There,  one 
Sachael  Polden  Bonnel  died  seised  of  two  adjoining  houses,  one 
of  which  she  occupied  up  to  the  time  of  her  death.  The  other 
was  in  the  occupation  of  one  Answood,  who  had  no  supply  of 
water  on  his  own  premises,  and  had  been  accustomed,  with  the 
jpermission  of  the  common  owner,  to  go  on  to  her  premises  and 
draw  water  for  the  use  of  his  house  from  a  pump  in  her  yard. 
E.  P.  Bonnel,  by  her  will,  devised  the  house  in  her  own 
occupation  to  the  plaintiff,  and  gave  the  other  house,  ^'  as  now  in 
the  occupation  of  Thomas  Answood,"  to  another  person,  who 
oonveyed  the  house  and  all  appurtenances  to  the  defendant. 
In  an  action  of  trespass,  for  breaking  and  entering  the  plaintiff's 
dose  and  carrying  away  water,  the  defendant  pleaded  an  easement 
to  do  so,  contending  that  the  words  above  given  amoimted  to  an 
express  devise  of  such  an  easement,  and  that  in  any  case  such  an 
easement  would  pass  either  as  apparent  and  continuous,  or  as 
being  of  necessity,  without  express  words.  The  Court  of 
Queen's  Bench  negatived  both  contentions;  and  the  Exchequer 
Chamber  {e)  aflSrmed  the  decision,  holding,  as  to  the  former,  that 
the  expression  quoted  could  not  be  construed  like  the  word 
**  enjoyed,"  but  was  simply  a  specific  description  of  the  property 
devised.     "  I  would  add,"  said  Erie,  C.  J.,  "  with  regard  to  the 


{d)  (1863),  4  B.  &  S.  258  ;  L.  B.  1  U)  Erie,  C.  J.,  PoUock,  C.  B.,  WiUes, 

Q.  B.  156.  Bvles,  and  Keating,  JJ.,  Bramwell  and 

Pfegott,  BB. 
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^^rd'      t!^^**®  o*  Bodenham  v.  Pritchard  (/),  that  the  devise  was  of  a 

'- —  mansion,  *  together  with  all  the  buildings  and  lands  thereunto 

belonging,  as  now  enjoyed  by  me ' ;  but  there  are  no  suoh  words 
in  the  present  case.  If  the  language  of  this  will  had  been,  '  I 
devise  the  house  as  now  enjoyed  by  Answood/  tiien  Bodenham  v. 
Pritchard  might  be  an  authority  for  the  defendant."] 


(/)  (1823),  1  B.  &  G.  350 ;  25  R.  B.      but  rather  a  qoeetioii  of  bonndaiieB  to 
405.    This  was  not  the  case  of  an  ease-      property, 
ment  enjoyed  with  the  property  devised, 
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CHAPTER  n. 

ON  THE  ACQUISITION  OF  EASEMENTS  BY  IMPLIED  GRANT. 

The  implication  of  the  grant  of  an  easement  may  arise  in  two  Implication 
ways :  1st,  "Upon  the  severance  of  an  heritage  by  its  owner  into  *  fP^^^- 
two  or  more  parts ;  2ndly,  by  prescription  (a). 


Sect.  1. — Disposition  of  the  Otcner  of  Two  Tenements.. 

Upon  the  severance  of  an  heritage  a  grant  will  be  implied :  Sefverasoe  of 
1st,  of  all  those  continuous  and  apparent  easements  (b)  which  have      ®°^^  * 
in  fact  been  used  by  the  owner  during  the  imity,  though  they  have 
had  no  legal  existence  as  easements ;  and,  2ndly,  of  all  those  ease- 
ments wiiiiout  which  the  enjoyment  of  the  severed  portions  could 
not  be  had  at  all. 

The  latter  dass  are  usually  termed  easements  of  necessity ;  the 
former  mode  of  acquiring  a  right  it  is  proposed  to  call — Dis- 
position of  the  owner  of  two  tenements, — ^which  phrase  is  adopted 
as  expressing  the  same  origin  of  title  as  that  which  is  designated 
by  the  French  law  "  Destination  du  p^re  de  famille,"  with  the 
incidents  to  which,  as  defined  by  the  Code  Civil,  the  English  law 
upon  this  subject  appears  to  agree. 

"  By  the  *  destination  du  p^re  de  famUle '  is  understood  the  Deetination 
disposition  or  arrangement  which  the  proprietor  of  several  heri-  f^^i^^ 
tages  (fonds)  has  made  for  their  respective  use.    Sometimes  one 
heritage  receives  a  benefit  from  another,  without  being  in  return 
subjected  to  an  inconvenience  which  could  amount  to  a  species  of 
compensation;    sometimes  this  service  is  reciprocal:    but  these 


(a)  [There  is  a  third  okas  of  oaaea      these  are  considered  above,  p.  65/ 
where  Booh  a  grant  is  infened  or  im-  {b)  [As   to   ways,    boh 

pDted  on  aoooimt  of  aoqniesoenoe,  and      seot.  (b)  of  this  aeotion.] 
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famille. 


Derogating 
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differences  do  not  in  any  way  change  the  nature  or  effect  of  this 
diBtrihation.  If  afterwards  these  heritages  should  heconie  the 
property  of  different  owners,  whether  by  alienation  or  division 
amongst  his  heirs,  the  service  which  the  one  derived  from  the 
other,  which  was  simple  ^  destination  du  pere  de  famille,'  as  long 
as  the  heritages  belonged  to  the  same  owner,  becomes  a  servi- 
tude as  soon  as  they  pass  into  the  hands  of  the  different  pro- 
prietors" (c). 

Cases  of  this  nature,  which  have  come  under  the  consideration 
of  our  Courts,  have  generally  been  treated  as  arising  from  the  appli- 
cation of  the  rule,  that  "  no  man  can  derogate  from  his  own  grant." 
This  maxim,  however,  although  consistent  with  the  doctrine  stated, 
[was  considered  by  the  author  to  be  insufficient  to  account  for  the 
principle  advanced  by  him,  that  the  obligation  is  imposed  equally 
on  the  grantee  and  the  grantor  (d).  And  although,  having  regard 
to  recent  decisions,  this  principle  is  no  longer  tenable,  the  maxim 
in  question  may  still  be  thought  to  be  more  directly  applicable 
to  those  oases  where]  there  is  no  ''apparent  sign  of  servitude," 
but,  unless  the  easement  be  presumed,  the  grantor  would  in  fact 
derogate  from  his  own  grant.  [Such  are  the  cases  in  which  a  grant 
has  been  implied  from  the  abuttals  given  in  a  conveyance  {e),  or 


{c)  PardeMos,  Traits  des  Serritadee, 
8.  228. 

(d)  See  below,  sub-sect.  (e). 

(e)  In  SoberU  v.  Karr  (1809),  1 
Taunt.  496  ;  10  R.  R.  692,  Pratt  had  re- 
leased to  Gompign6  land  of  unequal 
width,  desoribing  as  abutting  east  on  a 
new  road  on  Pratt* s  own  soil.  It  abutted 
in  the  widest  part  on  the  road ;  but  in 
the  narrower  part  a  strip  of  the  grantor's 
land  (which  he  alleged  tbat  he  had 
intended  to  reserve)  intervened  between 
the  road  and  the  premises  granted.  It 
was  held  that,  even  admitting  that  Pratt 
had  intended  to  reserve  the  land,  yet  he 
and  those  claiming  under  him  were  con- 
cluded by  the  deneription  in  Compign^*s 
release  from  preventing  Gompigne  or  his 
a^sig^s  from  coming  out  into  the  road 
over  the  strip  of  land.  **  Is  it  not," 
afiked  Lord  Mansfield,  G.  J.,  *  *  a  sufficient 
answer  to  say,  *You  have  told  me  in 
your  lease,  this  land  abuts  on  the  road  ; 
you  cannot  now  be  allowed  to  say  that 
the  land  on  which  it  abuts  is  not  the 
road.'" 

In  Harding  v.  WiUon  (1823),  2  B.  & 
C.  96  ;  8  D.  &  R.  237  ;  26  R.  R.  287,  a 
lease  of  premises  to  one  Bolton  described 
them  as  abutting  on  '*  an  intended  way 


of  30  feet  wide,"  the  soU  on  that  side  of 
the  premises  demised  being  the  property 
of  one  Sloane,  the  lessor.  The  defen- 
dant, as  tenant  of  the  adjoining  land 
under  a  subsequent  demise  from  Slctane, 
afterwards  buUt  to  within  27  feet  of  the 
land  demised  to  Bolton.  The  plaintiff, 
an  underlessee  from  Bolton,  having 
brought  his  action  claiming  a  right  of 
way  over  the  whole  30  feet,  it  wa8  ad- 
mitted that  he  was  entitled  (indepen-- 
dently,  as  it  seems,  of  the  description) 
to  a  convenient  way,  his  premises  not 
being  otherwise  accessible  from  the  high 
road ;  but  it  was  held  that  he  was  not 
entitled  to  more.  "Adverting,"  said 
Abbott,  C.  J.,  ^^  to  the  lease  from  Sloane 
to  Bolton,  the  former  does  not  grant  a 
way  30  feet  wide,  but  only  described 
the  land  demised  as  bounded  by  an 
intended  way  of  that  width.  There  in 
merely  an  expression  and  declaration  of 
intention." 

The  argument  was  somewhat  compli- 
cated by  the  fact  that  the  plaintiff's 
underlease  did  not  specify  any  pardoular 
width  ;  but  this  was  held  to  be  imma- 
terial. This  case  does  not  seem  to  have 
received  very  much  consideration. 

In  Efpky  V.    Wilkes  (1872),  L.   R. 
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[from  the  description  of  the  grantee  (/)  or  the  purpose  of  the 
grant  (g). 


Derogating 

from  the 

grant. 


7  Ezoh.  298,  the  defendant's  lease 
described  the  premises  demised  as 
**  bounded  on  the  east  and  north  by 
newly-made  streets,"  and  the  new 
streets  were  shown  on  the  plan  en- 
dorsed. The  lessee  covenanted  to  kerb 
the  caoaeways  adjoining  the  land 
demised.  The  way  to  uie  east  was 
never  made  or  marked  out,  and  the  site 
was  sahsequently  leased  by  the  same 
landlord  to  the  plaintiff.  It  was  held 
that  the  effect  of  the  defendant's  lease 
was  to  g^ve  him  a  private  right  of  way 
over  both  streets ;  for  the  lensor  was  by 
his  own  description  estopped  from  deny- 
ing that  there  were  streets  which  were 
in  fact  ways. 

Kelly,  C.  B.,  relied  on  Harding  v. 
WiUon  as  an  authority  for  the  defen- 
dant, apparently  treating  that  decision, 
so  far  as  it  affirmed  the  plaintiff's  right 
to  a  convenient  way,  as  proceeding  on 
estoppel.  But  it  is  difficult  to  under- 
stand why,  if  the  lessor  in  that  case  was 
estopped  from  denying  that  the  plaintiff 
wtt**  entitled  to  some  way,  he  was  not 
equally  estopped  from  denying  that  the 
way  should  be  30  feet  wide.  It  is  con- 
ceived that  the  ** convenient  way*'  in 
Harding  v.  WiUon  was  a  way  necessary. 

The  above  cases  were  referred  to  by 
Cave  and  A.  L.  Smith,  JJ.,  ini^o^v. 
Siddons  (1880),  L.  B.  22  Q.  B.  Div.  224; 
hut  the  decision  ultimately  turned  on 
another  point.  See  also  Cooke  v.  Ingram 
(1893),  68L.  T.  671. 

In  Meilor  v.  Walmesley,  [1905]  2  Ch. 
164,  it  was  held  that,  in  a  conveyance  in 
which  the  land  granted  was  desoibed  as 
bounded  **  on  the  west  by  the  seashore," 
the  word  ** seashore"  meant  "fore- 
shore **  in  its  strict  leg^al  sense,  i.e.,  the 
Imid  situate  between  medium  high  and 
low  water-marks;  but  that  (applying 
JioderU  v.  JTan-,  8up.)  the  grantor  was 
estopped  or  precluded  from  asserting 
that  the  land  to  the  west  of  the  plot  was 
not  seashore,  and  the  grantee  was  entitled 
to  unrestricted  access  to  the  sea  from  the 
western  boundary  of  his  property.  See 
also  Inttmational  Tea  Stores  Co.  v.  Hobbe^ 
[1903]  2  Ch.  166,  173. 

In  an  American  case,  Lennig  v.  Ocean 
Cdv  Association  (41  N.  J.  £q.  606),  the 
defendants,  a  religious  camp-meeting 
association,  had  mapped  out  their  pro- 
perty in  lots,  reservmg  certain  lots  as 
a  **camp-gT0und**  for  leligious  meet- 
ings, and  had  sold  to  the  plaintiff  by 
this  map  other  lots  fronting  on  the  lots 


so  reserved ;  it  was  held  that  the  de- 
fendants could  not  let  the  reserved  lots 
for  building  purposes. 

(/)  See  fferz  v.  Union  Bank  of  London 
(1859),  2  Oiff.  686,  where  the  lessee 
was  described  as  a  diamond  merchant; 
Hall  V.  Lund  (1863),  1  H.  &  C.  676 
(quoted  below,  p.  124),  where  he  was 
described  as  a  bleacher. 

(ff)  In  Robinson  v.  Grave  (1873),  21 
W.  R.  223 ;  27  L.  T.  N.  S.  648  ;  Wickens, 
V.-C,  said,  •'  It  seems  to  me,  upon 
general  principles,  that  a  grant  made  ex- 
pressly for  the  purpose  of  the  grantee*s 
building  a  house  creates  a  legal  ease- 
ment over  the  adjoining  land  retjined 
by  the  grantor,  to  such  an  extent  as 
may  be  strictly  necessary  for  enabling 
the  grantee  to  build  the  house  and  enjoy 
it  when  built ;  and,  when  the  grant  does 
not  notice  the  intention  of  building, 
but  both  grantor  and  grantee  knew  that 
the  purpose  is  building,  an  equitable 
right  is  obtained  co-extensive  with  the 
legal  right  which  would  have  been  ob- 
tained if  the  grant  had  noticed  the  in- 
tention of  bunding."  In  this  case  the 
houses  were  built  between  contract  and 
conveyance.  Cf.  Siddons  v.  Short  (1877), 
L.  R.  2  C.  P.  D.  672,  where  land  was 
sold  for  an  iron-foundry,  and  the  grantee 
was  held  entitled  to  support;  and  Aldin 
V.  Latimer  Clark,  Muirhead  ^  Co.,  [1894] 
2  Ch.  437,  where  a  grantee,  having 
covenanted  to  carry  on  a  timber  trade, 
was  held  entitled  to  the  access  of  air  to 
his  timber- sheds. 

In  Frederick  Betts,  Ltd.  v.  Pickfords, 
Ltd.,  [1906]  2  Ch.  87,  lessees,  under  a 
lease  which  contained  a  covenant  to 
buUd  a  waiehouse  according  to  ap- 
proved plans,  which  showed  certain 
windows,  were  held  entitied  by  implied 
grant,  as  against  the  lessors,  to  an  un- 
quaUtied  right  to  light  to  those  windows; 
and  the  lessors  having  connected  a  build- 
ing of  their  own,  erected  on  adjoining 
land,  with  the  warehouse,  and  the 
lessees  having,  on  that  account,  been 
called  upon,  under  the  provisions  of  the 
London  Building  Act,  1894,  to  block  up 
the  windows  in  question,  the  lessors 
were  ordered  to  disconnect  their  build- 
ing from  the  warehouse. 

The  principle  of  the  maxim  that  a 
grantor  may  not  derogate  from  his 
grant,  has  been  extended  so  as  to  render 
a  lessor  liable,  at  the  suit  of  his  lessee, 
for  damages  caused  by  acts  of  nuisance 
oommitted  by  the  lessor  on  adjoining 
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[Mr.  Willes,  a  former  editor  of  this  treatise,  explained  the 
decisions  in  question  by  the  theory  of  what  he  called  "  qualified 
necessity."  The  easement,  he  said,  although  not  absolutely 
necessary  (as  in  the  case  of  a  land-locked  tenement)  is  "  necessary 
for  the  use  of  the  tenement  in  the  state  it  is  in  when  severed," 
necessary,  that  is,  "  for  the  enjoyment  of  it  in  all  its  parts."  This 
explanation  of  the  doctrine  of  implied  grant  has  the  advantage  of 
accounting  naturally  for  the  cases  on  ways  noted  in  the  following 
sub-section.  It  was  explicitly  stated  by  the  Court  in  the  case  of 
£waH  V.  Cochrane,  noted  below ;  and  it  has  been  accepted  by  the 
judges  in  some  of  the  later  cases,  as  by  the  Master  of  the  EoUs 
in  Suffield  v.  Broicn  (A),  and  by  Thesiger,  L.  J.,  in  Wheeldon  v. 
Burrows  {%). 


property,  for  the  consequences  of  -which 
acts  he  would  not,  or  might  not,  have 
been  liable,  had  the  relationship  of  lessor 
and  lessee  not  existed :  Grosvenor  Hotel 
Co.  V.  Hamilton,  [1894]  2  Q.  B.  836. 

In  Williams  v.  Earl  of  Jer*ey  (1841), 
1  Craig  &  PhiU.  91 ;  64  R.  R.  219,  a 
somewhat  similar  point  was  raised,  but 
not  determined. 

The  limits  of  the  doctrine  are  shown 
in  Popplewell  v.  Hodkinson  (1869),  L.  R. 
4  Exob .  248  ;  and  Hobinton  y.  Kilvert 
(1889),  L.  R.  41  Ch.  Div.  88,  where  the 
g^ntor  had  no  notice  at  the  date  of  the 
grant  that  the  grantee's  trade  of  a  paper- 
merchant  would  be  interfered  with  by 
an  ordinary  and  reasonable  use  of  the 
adjoining  property. 

The  implication  of  a  grant  is  subject 
to  the  tenns  of  the  instrument  and  to 
the  circumstances  under  which  it  is 
executed.    See  below,  p.  134. 

The  doctrine  laid  down  in  these  cases 
applies  equally  where  the  conveyance  of 
the  property  requiring  the  easement  is 
taken  by  a  public  body,  as  by  a  railway 
or  canal  company,  under  its  compulsory 
powers :  CaMonian  Railway  v.  Sprot,  2 
Macq.  449;  Sam$  y.  Lord  Belhaven,  3 
Hacq.  66 ;  Eliot  y.  North^Eastem  RaiU 
way  (1863).  10  H.  L.  C.  333 ;  Serf  v. 
ActoH  Local  Board  {ISSb),  L.  R.  31  Ch.  D. 
679  ;  JVorM  British  Bailiray  v.  Tumers^ 
Ltd.,  (1906)  6  F.  900  (Ct.  of  Sess.), 
Mews*  Digest  (1906),  col.  256. 

And,  where  an  Act  of  Parliament  em- 
powers a  public  body,  without  taking  a 
oonyeyance,  to  carry  a  sewer  through 
priyate  property,  making  compensation 
for  damage,  the  legislature  means  to 
giyo  to  the  public  hwj  all  rights  with- 


out which  the  power  would  be  unayaU- 
able,  including  a  right  at  least  to 
yertical  support:  Midland  Railicay  y. 
Checkky  (1867),  L.  R.  4  Eq.  19  ;  Bmjield' 
side  Local  Board  y.  Consett  /»w»  Co,  (1877), 
L.  R.  3  Exch.  D.  64 ;  In  re  Corporation 
of  Dudley  (1881),  L.  R.  8  Q.  B.  Div. 
86  ;  Normanton  Qa»  Co,  y.  J^ope  (1883), 
62  L.  J.,  Q.  B.  629  ;  London  and  North- 
Weitetn  Rail,  Co,  y.  Evans,  [1893] 
1  Ch.  16  ;  Glamorganshire  Canal  Nwnga- 
tion  Co.  v.  NixonU  Navigation  Co.,  Ltd, 
(1901),85L.T.  63;  Clippens  Oil  Co,,  Ltd. 
y.  Edinburgh  and  District  Water  Trustees, 
[1904]  A..  C.  64 ;  cf.  Jary  y.  Bamsley 
Corporation,  [1907]  2  Ch.  600.  See  the 
Waterworks  Clauses  Act,  1847,  ss.  18  to 
27,  and  the  Public  Health  Act,  1876 
(Support  of  Sewers),  Amendment  Act, 
1883  ;  and  below.  Part  III.  Chap.  IV. 
In  Metropolitan  Board  of  Works  y. 
Metropolitan  Rail.  Co.  (1869),  L.  R.  4 
C.  P.  192,  the  decision  was  against  the 
claim  to  lateral  support ;  but  there  the 
sewer  could  have  been  constructed  with- 
out the  suppoit  claimed,  and  no  right  to 
compensation  was  given  to  ihe  i>er8on 
from  whom  the  support  was  claimed 
(L.  R.  6  Ch.  D.  332 ;  [1893]  1  Ch.  29, 
33). 

In  some  oases  the  'legislature  has 
made  the  right  to  support  conditional  on 
the  performance  by  tiie  public  body  of 
a  duty,  as  the  repair  of  the  banks  of  a 
canal  [Staffordshire  Canal  Co.  y.  Hallen 
(1827),  6  B.  &  C.  317  ;  30  R.  R.  333),  or 
the  deposit  of  plans  {South  Staffordshire 
Waterworks  Co.  v.  Mason  (1886),  66  L.  J., 
Q.  B.  255). 

(A)  (1863),  9  Jur.,  N.  S.  at  p.  1001. 

(i)  (1879),  L.  R.  12  Ch.  Diy.  at  p.  49. 
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[It  is  proposed,  first,  to  deal  with  the  implioation  of  a  grant  of  Order  of 
easements  which  are  undoubtedly  both  continuous  and  apparent ; 
secondly,  to  consider  how  far  a  way  comes  within  the  rule ;  and 
thirdly,  to  ascertain  whether  the  doctrine  operates  in  favour  of  the 
grantor  as  well  as  of  the  grantee.] 

(a.)  Implied  Orant  of  continuous  and  apparent  Easements, 

An  easement  is  a  quality  superadded  to  the  usual  rights,  and  as  implied  grant 
it  were  passing  the  ordinary  bounds  of  property;  and  with  the  of  continuous 
exception  of  those  easements,  the  enjoyment  of  which  depends  upon  easements, 
an  actual  interference  of  man  at  each  time  of  enjoyment,  as  of  a 
right  of  way  (A:),  it  is  attended  with  a  permanent  alteration  of  the 
two  heritages  affected  by  it,  showing  that  one  is  benefited  and  the 
other  burdened  by  the  easement  in  question.      This  permanent 
quality  affecting  the  two  heritages  is  sometimes  affixed  by  nature 
itself,  as  in  the  case  of  water,  "  which  holds  its  natural  course," 
and,  as  it  is    observed  by  Brudenell  in  12  H.  8,  "naturft  su& 
descendit "  (/) ;  sometimes  it  is  artificially  affixed,  as  by  the  erection 
of  a  roof  or  the  placing  of  a  gutter  throwing  the  rain  water  on  the 
neighbour's  land. 

To  clothe  with  right  this  permanent  alteration  of  the  qualities  of 
two  heritages,  the  consent  of  the  owner  of  the  servient  tenement,  in 
the  manner  appointed  by  law,  is  necessary ;  but  where  the  land 
benefited  and  the  land  burthened  belong  to  the  same  owner,  he 
may  change  the  qualities  of  its  several  parts  at  his  will,  and  his 
express  volition  evidenced  by  his  acts  must  at  least  be  as  effectual 
to  impress  a  new  quality  upon  his  inheritance  as  the  implied 
consent  arising  from  long-continued  acquiescence. 

It  is  true  that,  strictly  speaking,  a  man  cannot  subject  one  part 
of  his  property  to  another  by  an  easement ;  for  no  man  can  have 
an  easement  in  his  own  property,  but  he  obtains  the  same  object 
by  the  exercise  of  another  right,  the  general  •  right  of  property. 
But  he  has  not  the  less  thereby  permanently  altered  the  quality  of 
the  two  parts  of  his  heritage ;  and  if,  after  the  annexation  of 
peculiar  qualities,  he  alien  one  part  of  his  heritage,  it  seems  but 
reasonable,  if  the  alterations  thus  made  are  palpable  and  manifest, 
and  in  their  nature  permanent  changes  in  the  disposition  of  the 


(*)  [As  to  wHch,  see  the  next  sub-  (0  ^wry  v.  Pi^o«(  1626),  Popham,  169, 

section.]  per  Whitlocke,  C.  J. 

8(2) 
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Continuous  property,  80  that  one  part  thereby  becomes  dependent  upon  another, 
^^wemente?  ^^^^  ^  purchaser  should  take  the  land  with  the  qualities  which  the 
previous  owner  had  undoubtedly  the  right  to  attach  to  it. 

This  reasoning  applies  to  those  easements  only  which  are 
attended  by  some  alteration  which  is  in  its  nature  obvious  and  per- 
manent,— or,  in  technical  language,  to  those  easements  only  which 
are  apparent  and  continuous ;  understanding  by  apparent  signs  not 
only  those  which  must  necessarily  be  seen,  but  those  which  may  be 
seen  or  known  on  a  careful  inspection  by  a  person  ordinarily 
conversant  with  the  subject  (m). 

The  cases  in  which  it  has  been  held  that  easements  of  this  nature 
are  not  extinguished  by  unity  of  ownership,  unless  the  party  has 
availed  himself  of  his  right  of  property  to  destroy  the  external 
mark  of  the  easement,  as  by  cutting  a  spout  or  removing  the  eaves 
of  a  house,  are  authorities  in  support  of  this  doctrine. 

The  easement  as  such  can  in  no  case  exist  during  the  unity  of 
ownership ;  and,  if  the  owner  might  at  any  moment  determine  the 
easement  by  altering  the  relative  disposition  of  the  parts  of  his 
tenement  inter  se,  what  difference  can  it  make  whether  he  has 
suffered  things  to  continue  as  they  were  previous  to  the  union,  or 
whether  he  has  made  one  portion  of  his  estate  subject  to  the  con- 
venience of  another  by  some  express  act  done  during  the  union  P 
In  either  case  he  has  acted  by  virtue  of  his  general  rights  of 
property.    - 

Unless  it  can  be  said  that  it  makes  a  difference,  that  in  the  one 
case  previous  to  the  union  a  valid  easement  had  been  constituted, 
it  is  difficult  to  see  on  what  ground  any  distinction  can  be  con- 
tended for  between  the  cases ;  but  in  a  case  on  the  subject,  the 
authority  of  which  has  been  frequently  recognized,  it  is  clear  that 
no  such  right  existed  before  the  union,  and  that  what  was  in  fact 
a  wrongful  act — a  nuisance — before  the  union,  ceased  to  be  so  and 
was  clothed  vnth  a  legal  title  upon  a  subsequent  separation  (n). 

The  earliest  case  directly  in  point  upon  this  subject,  and  one 
which  is  repeatedly  cited,  and  upon  which  great  reliance  is  placed 
in  subsequent  cases,  was  decided  in  the  11  H.  7 ;  and  although  an 
attempt  was  made  in  argument  in  some  of  the  later  cases  to  dis- 


(m)  [Accidental  non*U8er  at  the  time  (fi)  Hobint  t.  BamM  (1616),  Hobart, 

of  the  severance,  as  in  the  instance  of  131;  post,  p.  119;  [of.,  on  a  similar  noint, 

a  drain  not  mnning  bj  reason  of  the  JTay  v.  Oxiey  (1876),  L.  R.  10  Q.  B. 

house  not  being  then  ooonpied,  appears  360,  quoted  above,  p.  97.] 
immaterial.] 
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tinguish  it  as  a  case  of  custom,  the  authority  attached  to  it  by  the  Continnons 
judges  shows  that  they  did  not  consider  its  applicability  as  at  all  ease^nts. 
restricted  on  that  ground : — 

One  William  Coppy  brought  an  action  on  the  case  against  Ooppy  v.  /.  d^ 
J.  de  B.,  and  counted  that  according  to  the  custom  of  London,  '* 
where  there  were  two  tenements  adjoining,  and  one  had  a  gutter 
running  over  the  tenement  of  the  other,  the  other  cannot  stop  it, 
though  it  be  on  his  own  land ;  and  counted  how  he  had  a  tene* 
ment  and  the  defendant  another  tenement  adjoining.  The  defen- 
dant's counsel  said,  '^  We  say  that  since  the  time  of  memory  one 
A.  was  seised  of  both  tenements,  and  enfeoffed  the  plaintiff  of  the 
one  and  defendant  of  the  other."  To  which  it  was  replied, 
"  This  is  not  a  good  plea,  for  the  defendant  seeks  to  defeat  the 
custom  by  reason  of  an  unity  of  possession  since  the  time  of 
memory;  and  that  he  cannot  do  in  this  caFe,  for  such  a  custom, 
that  one  shall  have  a  gutter  running  in  another  man's  land  is  a 
custom  solemnly  binding  the  land,  and  this  is  not  extinct  by  imity 
of  possession  ;  as  if  the  lord  of  a  seigniory  purchase  lands  held  in 
gavelkind,  the  custom  is  not  thereby  extinguished,  but  both  his 
sons  shall  inherit  the  lands,  for  the  custom  solemnly  bindeth  the 
lands."  Toicnshend  said,  "If  a  man  purchase  land  of  which  he 
hath  the  rent,  the  rent  is  gone  by  the  unity  of  possession,  because 
a  man  cannot  have  a  rent  from  himself;  but  if  a  man  hath  a 
tenement  from  which  a  gutter  runneth  into  the  tenement  of 
another,  even  though  he  purchase  the  other  tenement,  the  gutter 
remains,  and  is  as  necessaiy  as  it  was  before."  To  this  it  was 
objected  by  the  defendant's  counsel,  "  That  he  who  was  the  owner 
of  the  two  tenements  might  have  destroyed  the  gutter ;  and  that 
if  he  had  done  so,  and  then  made  several  feoffments  of  the  two 
tenements,  the  gutter  could  not  have  revived."  To  which  it  was 
replied,  **  If  that  were  so,  you  might  have  pleaded  such  destruction 
specially,  and  it  would  have  raised  a  good  issue."   11  H.  7, 25,  pi.  6. 

The  case  of  warren,  relied  upon  as  illustrating  the  argument  of  Case  of 
the  existence  of  an  easement  notwithstanding  the  unity,  is  as  follows,  ^^"^^ 
35  Hen.  6,  55,  pi.  1  :— 

An  action  of  trespass  was  brought  for  hunting  in  the  plaintiff's 
warren  and  carrying  away  his  hares  and  rabbits.  The  defendant 
pleaded  in  abatement,  that  the  place  where,  &o.  was  the  manor 
of  D.,  in  which  manor  the  plaintiff  had  nothing,  except  as  joint 
tenant  with  two  others.  On  demurrer,  judgment  of  respondeat 
ouster  was  given.     The  objection  to  the  plea  was,  that  although 
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Oontinuons  the  plaintiff  was  but  a  joint  tenant  of  the  land,  he  might  still  be 
easements,  sole  owner  of  the  warren ;  and  that,  as  it  did  not  appear  by  the 
plea  whether  he  was  so  or  not,  and  a  plea  in  abatement  to  be  good 
must  be  "  bon  a  cescun  comon  entent,"  the  plea  was  bad.  A  man, 
it  is  there  said,  may  have  warren  either  by  grant  of  the  king  in  his 
own  land,  or  by  prescription  in  the  lands  of  another.  Common 
and  rent  are  not  like  a  warren,  for  if  one  has  a  certain  rent  issuing 
out  of  land,  and  he  purchase  the  land  the  rent  is  gone ;  and  the 
same  law  of  a  common,  for  a  man  cannot  pay  rent  to  himself  or 
have  common  on  his  own  land ;  but  one  may  have  warren  either 
in  the  land  of  another  man  or  his  own,  for  it  is  not  issuing  out  of 
the  land,  neither  is  it  payable ;  but  it  is,  as  has  been  said,  realty 
and  privilege  in  the  land,  and  nothing  else. 

[A  free  warren,  being  a  franchise,  which  (like  that  of  forest, 
chase  and  the  like)  subsists  as  a  distinct  and  separate  inheritance 
at  the  same  time  with  the  ownership  of  the  land  over  which  it 
extends  in  those  cases  where  it  happens  to  belong  to  the  owner 
of  that  land,  does  not  furnish  any  analogy.  Positive  easements, 
authorizing  acts  on  the  land  of  another,  which  the  ordinary  right 
of  property  enables  a  man  to  do  on  his  own  land,  necessarily 
merge  when  the  land  upon  which  they  are  exercisable  becomes 
vested  in  their  owner;  but  the  franchise  of  free  warren  confers 
privileges,  the  right  to  which  could  not  be  claimed  on  a  man's  land 
by  virtue  of  his  ownership  of  the  land,  and  which  are  wholly 
unconnected  with  that  ownership.] 
NichoUu  y.  In  Nicholas  v.  Chamberlain  (o),  which  was  an  action  of  trespass, 

"  it  was  held  by  all  the  Court  upon  demurrer  that  if  one  erects  a 
house  and  builds  a  conduit  thereto  in  another  part  of  his  land,  and 
conveys  water  by  pipes  to  the  house,  and  afterwards  sells  the  house 
with  the  appurtenances,  excepting  the  land,  or  sells  the  land  to 
another,  reserving  to  himself  the  house  (jo),  the  conduit  and  pipes 
pass  with  the  house ;  because  it  is  necessary  and  quasi  appendant 
thereunto ;  and  he  shall  have  liberty  by  law  to  dig  in  the  land  for 
amending  the  pipes  or  making  them  new  as  the  case  requires.  So 
it  is  if  a  lessee  for  years  of  a  house  and  land  erect  a  conduit  upon 
the  land,  and  after  the  term  determines  the  lessor  occupies  them 
together  for  a  time,  and  afterwards  seUs  the  house  with  the  appur- 
tenances to  one  and  the  land  to  another,  the  vendee  shall  have  the 


(o)  (1607),  Cro.  Jao.  121. 

Ip)  [As  to  the  second  case,  see  below,  sub-sect,  (o).] 


Chamberlain, 
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conduit  and  the  pipes  and  Kberty  to  amend  them.  But,  by  Contmnous 
PophaMj  if  the  lessee  erects  such  a  conduit,  and  afterwards  the  easements, 
lessor,  during  the  lease,  sells  the  house  to  one,  and  the  land,  wherein 
the  conduit  is,  to  another,  after  the  lease  determines  he  who 
hath  the  land  wherein  the  conduit  is  may  disturb  the  other  in  the 
using  thereof,  and  may  break  it,  because  it  was  not  erected  by  one 
who  had  a  permanent  estate  or  inheritance,  nor  made  one  by  the 
occupation  or  usage  of  them  together  by  him  who  had  the  inherit- 
ance. 80  it  is  if  a  disseisor  of  a  house  and  land  erects  such  a 
conduit,  and  the  disseisee  re-enter,  not  taking  conusance  of  any 
such  erection  nor  using  it,  but  presently  after  his  re-entry  sells  the 
house  to  one  and  the  land  to  another,  he  who  hath  the  land  is  not 
compellable  to  suffer  the  other  to  enjoy  the  conduit ;  but  in  the 
principal  case,  by  reason  of  the  mispleading  therein,  there  was  not 
any  judgment  given.'* 

The  case  of  Robins  v.  Barnes  (q)  is  thus  reported  in  Rolle  : — "  If  Bohifu  v. 
A.  is  seised  in  fee  of  a  house  which  hath  certain  windows  by  pre-  *''^**'' 
scription,  and  B.  hath  another  house  close  adjoining  to  that,  and  B. 
tortiously  erects  a  structure  on  his  own  frank  tenement,  which 
overhangs  the  house  of  A.  and  thereby  stops  his  light,  and  after- 
wards B.  purchase  in  fee  the  house  of  A.,  and  afterwards  grant  by 
lease  to  C.  the  house  which  was  the  house  of  A. ;  C.  has  no  remedy 
to  abate  this  nuisance,  for  by  the  imity  of  possession  the  prescrip- 
tion for  the  windows  was  extinct ;  being  that  C.  ought  to  take  that 
in  such  plight  as  it  was  at  the  time  of  the  grant  made  to  him, /or 
the  unity  purges  the  forty  both  being  in  the  hand  of  one  person,  who 
might  deal  with  it  at  his  pleasure." 

"  So  it  is  if  B.  afterwards  pull  down  his  house  and  rebuild  it  in 
the  same  manner  as  it  was  before,  so  that  he  does  not  make  it  over- 
hang more  than  it  did  at  the  time  of  the  grant  to  0. ;  but  if  he 
causes  it  to  overhang  more  than  before,  an  action  lies  for  C.  to 
have  this  remedied,  for  it  is  a  new  tort." 

In  the  report  in  Hobart  the  Court  agreed ;  "  That  though  one 
of  the  houses  had  been  built  overhanging  the  other  wrongfully 
before  they  came  into  one  hand,  yet  after,  when  they  came  both 
into  the  hand  of  Allen,  that  wrong  was  now  purged,  so  that  if  the 
houses  came  qftenoards  into  several  handSy  yet  neither  party  could 
complain  of  a  wrong  before^    It  is  to  be  observed,  that  in  this  case 


(j)  (1616),  EoU.  Abr.,  tit.  Extrnguithment,  D.  936,  pi.  7 ;  S.  C,  Hobart,  131 ; 
Yin.  Abr.  Bxtrng^niahment,  D.  pL  7. 
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Continuous    the  action  was  brought  not  only  for  diBturbing  the  easement  of 

easementfl.    anoient  light,  but  also  for  an  infringement  of  the  common  law 

£oinni  V.     rights  of  property,  by  making  a  roof  overhanging  the  plaintiEf's 

Barnes.       goil ;  and  the  decision  is  not  only  an  authority  for  the  position, 

that  the  abstinence  of  the  owner  of  the  united  tenements  from 

removing  the  obstruction  to  the  windows  was  an  extinguishment  of 

the  prescriptive  right  to  the  light,  but  also  that  by  his  permitting 

the  overhanging  roof  to  continue,  and  severing  the  tenements  in 

that  condition,  the  encroachment  of  the  overhanging  roof,  though 

tortious  at  the  time  the  tenements  first  became  his  property,  was 

legalized. 

Sunj  y.  Piffou.      In  Suty  Y.  Pigoti{r)j  an  action  was  brought  for  obstructing  a 

stream  of  water  running  over  the  defendant's  land  to  a  pool  of 

the  plaintiflf's,  situate  in  a  close  which  was  part  of  the  plaintiff's 

rectory.     The  defendant  pleaded  that  the  land  over  which  the 

water  ran,  and  the  plaintiff's  close,  were  both  part  and  parcel  of 

the  manor  of  Markham,  and  that  King  Henry  VIII.,  being  seised 

of  the  said  manor  in  his  demesne  as  of  fee,  granted  the  land  over 

which  the  water  ran  to  one  under  whom  the  defendant  claimed ; 

and  the  question  was,  whether  the  unity  of  ownership  in  the  king 

had  extinguished  the  easement. 

For  the  plaintiff  it  was  argued,  that  the  easement  was  not 
extinct  because  it  was  a  thing  of  necessity,  and  though  a  rent  and 
a  way  may  be  extinguished  by  unity,  the  easement  had  a  separate 
and  distinct  existence ;  and  it  was  likened  to  the  case  of  warren,  or 
a  right  to  drive  beasts  to  pasture  in  a  forest,  which  rights  are  not 
extinguished  by  unity.  So  also  of  a  gutter,  which,  like  a  water- 
course, has  a  separate  existence. 

On  the  other  side  it  was  argued,  that  it  was  extinct  by  unity, 
because  it  was  a  charge  on  the  soil  of  another,  as  a  right  of  way  or 
enclosure,  both  of  which  have  been  held  to  be  extinguished  by 
unity ;  and  although  the  custom  of  gavelkind  is  not  extinguished 
by  purchase  of  the  seigniory,  yet  it  is  otherwise  of  a  prescription, 
which  follows  the  estate  in  the  land  and  the  person. 

It  was  resolved  by  the  whole  Court  that  the  watercourse  was  not 
extingmshed,  but  Dodderidge,  J,,  said,  "  That  a  way,  if  it  were  of 
convenience  (voy  de  ease),  is  extinguished,  but  not  a  way  of 

(r)  (1626),  Palmer,  444  ;  S.  C,  Pop-  ment,  but  one  of  natural  right  (above, 

ham,  166 ;  3  Bulstrode,  339 ;  Nov,  84 ;  p.  5) ;  but  the  Judges'  diota  relate  to 

Latoh,  168 ;  W.  Jones,  146.     [This  is  easements.] 
not,  properly  speaking,  a  case  of  ease- 
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necessity."     And  so  it  was  the  opinion  of  Topham,  C.  J.,  in  the    Continnons 

Lady  Brown's  case,  "  If  a  man  hath  a  stream  of  water  which  ^^aHementa!* 

runneth  in  a  leaden  pipe,  and  he  buys  the  land  where  the  pipe  is,  's^ruV.FMt. 

and    cuts  the   pipe  and    destroys  it,  the  watercourse  is  extinct, 

because  he  thereby  declares  his  intention  and  purpose  that  he  does 

not  wish  to  enjoy  them  together,  viz.,  the  watercourse  and  the 

land."    Dodderidge,  J.,  argued  that  a  fence  should  be  extinguished 

by  unity,  because  it  is  not  of  necessity,  and  put  this  case  :  *'  A  man 

having  a  mill  and  a  watercourse  over  his  land,  sells  a  portion  of  the 

land  over  which  the  watercourse  i-uns  ;  in  such  a  case  by  necessity 

the  watercourse  remaineth  to  the  vendor,  and  the  vendee  cannot 

stop  it."     Whitlocke,  C.  J.  («),  said,  "  A  way  or  common  shall  be 

extinguished,  because  they  are  part  of  the  profits  of  the  land,  and 

the  same  law  is  of  fishings  also ;  but  in  our  case  the  watercourse 

doth  not  begin  by  consent  of  parties  nor  by  prescription,  but  ex 

jure  natursB,  and  therefore  shall  not  be  extinguished  by  unity.     A 

warren  is  not  extinguished  by  unity,  because  a  man  may  have  a 

warren  in  his  own  land;  and  in  the  case  11  H.  7,  the  gutter  was 

not  extinguished  only  by  the  unity  of  possession,  but  there  also 

appeareth  in  the  case  that  the  pipes  were  destroyed,  whereby  it 

could  not  be  revived." 

In  Cox  V.  Matthews  (/),  which  was  an  aotion  for  stopping  lights,  Cox  v. 
an  exception  was  taken  to  the  declaration,  because  it  did  not  state  **"  '"'** 
the  plaintiflf's  house  to  be  ancient.  Haie  said,  "  That  if  a  man 
builds  a  house  upon  his  own  ground,  he  that  hath  the  contiguous 
ground  may  build  upon  it  also,  though  he  doth  thereby  stop  the 
lights  of  the  other  house ;  for  cujus  est  solum  ejus  est  usque  ad 
coelum,  and  this  holds  unless  there  be  a  custom  to  the  contrary,  as 
in  London.  But  in  an  action  for  stopping  of  his  light,  a  man  need 
not  declare  of  an  ancient  house  ;  for  if  a  man  should  build  a  house 
on  his  own  ground,  and  then  grant  the  house  to  A.,  and  grant 
certain  land  adjoining  to  B.,  B.  could  not  build  to  the  stopping  of 
its  lights  in  that  case." 

In  Palmer  v.  Fletcher  {u)^  which  was  an  action  on  the  case  for  Palmer  y, 
stopping  lights,  it  appeared  that  a  man  erected  a  house  on  his  own  ^^^^' 
land,  and  afterwards  sold  the  house  to  one  and  the  land  adjoining 
to  another,  who  obstructed  the  lights  of  the  house ;  and  it  was 


EPopham,  170.  («)  (1675),  1  Levinz,  122;  1  Siderfin. 

(1684).  1  Ventria,  237,  239;  S.  C,  167,   227,   nom.   Palmer  v.  Fleshera;   1 

ble,  133,  as  to  a  point  of  pleading  Keble,  563,  625,   794,  nom.  Palmar  v. 

onlj.  Fiessier, 
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Continuous    resolved,  "  that  though  it  was  a  new  passage,  yet  no  person  who 
easements,    claimed  the  land  by  purchase,  under  the  builder,  could  obstruct  the 
Palmer  v.         lights  any  more  than  the  biiilder  himself  could,  who  could  not 
Fletcher,  derogate  from  his  own  grant,  for  the  windows  were  a  necessary  and 

essential  part  of  the  house."  Kelynge,  J.,  said,  suppose  the  land 
had  been  sold  first,  and  the  house  after,  the  vendee  of  the  land 
might  stop  the  lights.  Twysden,  J.,  to  the  contrary,  said,  whether 
the  land  be  sold  first  or  afterwards,  the  vendee  of  the  land  cannot 
stop  the  lights  of  the  house  in  the  hands  of  the  vendor  or  his 
assignees,  and  cited  a  case  to  be  so  adjudged ;  but  all  agreed  that  a 
stranger,  having  lands  adjoining  to  a  messuage,  newly  erected,  may 
stop  the  lights,  for  the  building  of  any  man  on  his  lands  cannot 
hinder  his  neighbour  from  doing  what  he  will  with  his  own  lands ; 
otherwise,  if  the  messuage  be  ancient,  so  that  he  has  gained  a  right 
to  the  lights  by  prescription.  And,  afterwards,  a  like  judgment 
was  given  between  the  same  parties,  for  erecting  a  building  on 
another  part  of  the  lands  purchased,  whereby  the  lights  of  another 
new  messuage  were  obstructed. 
Peyton  Y.  In  Peyton  v.  Mayor  of  London  {x),  which  was  an  action  for 

Londonf  withdrawing  support  by  pulling  down  an  adjoining  house,  the 
declaration  contained  no  allegation  of  any  right  to  support,  or  of 
any  fact  from  which  that  right  might  be  inferred  in  law ;  it  there- 
fore was  tmnecessary  to  decide  what  the  result  would  have  been 
had  the  two  houses  originally  belonged  to  the  same  owner.  Lord 
Tenterden,  in  delivering  judgment,  alludes  to  such  a  state  of  facts, 
apparently  inclining  to  favour  the  existence  of  such  a  right,  if 
there  had  been  at  some  former  time  a  unity  of  the  ownership  of  the 
two  houses.  [And  the  judgment  of  the  Court  of  Exchequer  in 
Richards  v.  Rose  (y)  is  an  authority  to  show,  that  upon  the  sever- 
ance of  ownership  of  two  or  more  houses,  obviously  and  necessarily 
requiring  mutual  support,  there  is,  by  an  implied  grant  or 
reservation,  as  the  case  may  be,  the  right  to  support ;  and  that 
such  "  right  equally  subsists,  whether  the  owner  parts  first  with 
one  and  then  with  the  other,  or  with  two  together,  the  last  being 
afterwards  divided."  This  case  was  treated  by  the  Court  as  one  of 
absolute  necessity.] 


(x)  (1829),  9  B.  &  C.  736 ;  33  R.  R.  (1864),  4  D.  J.   &  S.  at  p.  198,  and 

311.  those  of  Thesiger,  L.  J.,  in  Wheeldon  v. 

(y)  (1853),  9  Exch.  220.     See,  in  sup-  Burrows  (1879),  L.  R.  12  Ch.  Div.  at 

port  of  this  case,  the  observations  of  p.    59 ;    and    see    below,    Part    IH. 

Lord  Weetbury   in    Suffield  v.  Brown  Chap.  IV.  Sect.  3. 
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In  Canham  v.  Fiake  (2),  the  plaiatlfB  purchased  a  garden,  through  Continuous 
which  ran  a  stream  of  water,  from  a  person  who  was  also  the  ease^mte. 
owner  of  an  adjoining  field,  in  whioh  the  spring  supplying  the  ~canhamY. 
stream  took  its  rise;  the  defendant,  having  bought  the  field,  F^^- 
diverted  the  stream,  after  the  plaintiff  had  used  the  water  for 
about  nineteen  years.  At  the  trial,  the  learned  Judge  was  of 
opinion,  that  as,  at  the  time  of  the  plaintiff's  purchase,  the  two 
closes  were  the  property  of  the  same  owner,  the  unity  of  owner- 
ship destroyed  the  prescriptive  right,  and  consequently  nonsuited 
the  plaintiff.  The  Court  of  Exchequer  granted  a  new  trial. 
Lord  Lyndhurst  observed,  "  The  plaintiff  bought  the  land  with 
the  water  upon  it;  and  if  the  conveyance  were  silent  as  to  the 
water,  still  the  water  would  pass  by  the  gremt  of  the  land.  If  the 
conveyance  had  been  produced,  and  had  been  silent  as  to  the 
water,  stiU  the  conveyance  would  have  passed  the  water  which 
flowed  over  the  land.  Are  we  to  assume  that  the  water  was 
excepted  out  of  the  conveyance  merely  because  the  conveyance  was 
not  produced  ?  "  And  Bayley,  B.,  added,  "  If  I  build  a  house, 
and,  having  land  surrounding  it,  sell  the  house,  I  cannot  after- 
wards stop  the  lights  of  that  house.  By  selling  the  house  I  sell 
the  easement.  The  land  is  purchased  with  the  water  running 
upon  it,  and  the  conveyance  passes  the  land  with  the  easements 
existing  at  the  time." 

[In  Blanchard  v.  Bridges  (a),  the  rule  was  again  cited.  But  Blanchardx. 
there  the  windows  in  question  had  been  altered  after  the  date  of  -^'**^^- 
the  conveyance  from  which  the  implication  of  a  grant  arose  ;  and 
the  Court  said  that  the  implication  must  have  reference  to  the 
state  of  things  at  the  time  of  the  conveyance.  The  question  of  the 
effect  upon  a  grant  of  light  of  an  alteration  of  the  windows  had 
not  then  been  fully  considered  (ft). 

In  Ewart  v.  Cochrane  {c)^  the  respondent  claimed  the  right  to  Etcartr, 
send  the  refuse  of  his  tan-yard  through  a  drain  into  a  cesspool  in  ^^^''^'**- 
the  appellant's  garden.     Both  tenements  had  belonged  to  one 
Murray,   who  had  conveyed  the  tan-yard  to  the    respondent's 
predecessor,  "and  that  as*the  whole  said  subjects  are  previously 
possessed  by  us,"  but  without  alluding  to  the  (brain ;  he  af  terwai'ds 


(z)  (1831),  2  C.  &  J.  126 ;  37  R.  R.  208. 

655 ;  Preface  VIII.    [The  right  in  this  ,,.  «  ^  o^i^^  -p^^  \r  n,-^  tt 

case  appears  to  have  been  an  ordinary  (*)  ^®  ^°^»  ^^  V-  ^^P-  ^' 

Tight  of  property,  and  not  an  easement.]  (e)  (1861),  7  Jur.,  N.  8.  925 ;  4  Maoq. 

(a)  (1835),  4  A.  &  E.  176;  63  R.  R.  S.  A.  117. 
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Ccmtinuoafl  [conveyed  the  garden  to  the  appellant,  wjio  stopped  the  drain.  The 
eaMewenttt.     Ilouse  of  Lords  decided  in  faTour  of  the  respondent 

~  £tcarrw.  The  observations  made  in  this  case  by  Lord  Campbell,  C,  would 
Cochrane,  carry  the  law  a  good  deal  further  than  it  has  yet  been  carried. 
"  I  con&ider  the  law  of  Scotlind,"  he  said,  "  as  well  as  the  law  of 
England,  to  be  that,  when  two  properties  are  possessed  by  the 
same  owner,  and  there  has  been  a  severance  made  of  part  from  the 
other,  anything  which  was  held  and  was  necessary  for  the  comfort- 
able enjoyment  of  that  part  of  the  property  which  is  granted,  shall 
be  considered  to  follow  from  the  grant,  if  there  be  the  usual  words 
in  the  conveyance.  I  do  not  know  whether  the  usual  words  are 
essentially  necessary;  .but  where  there  are  the  usual  words,  I 
cannot  doubt  that  that  is  the  law."  The  reference  to  "  comfort- 
able enjoyment "  appears  to  set  up  a  somewhat  vague  test  of  the 
qualified  necessity  (d) ;  and  Lord  Campbell's  observations,  as 
reported,  make  no  distinction  between  continuous  and  apparent 
easements,  which  will  pass  without  words  of  grant,  and  other 
conveniences  (such  as  "  non-apparent "  ways),  which  will  not  pass 
without  a  grant  of  ways,  &c.  "  used  and  enjoyed "  with  the 
premises.  Lord  Chelmsford  treated  the  easement  as  absolutely 
necessary  for  the  enjoyment  of  the  tan-yard. 

Hall  y.  Lund.  In  Hail  Y.  Lund{e),  the  owner  of  two  mills  had  leased  one  to 
tlie  defendant.  In  the  lease  he  was  described  as  a  bleacher,  and 
the  premises  leased  as  lately  occupied  by  Pullan.  PuUan  had 
formerly  carried  on  the  business  of  a  bleacher  in  this  mill,  and  had 
drained  his  refuse  into  a  watercourse  which  supplied  the  other  mill. 
The  lessor  afterwards  sold  the  mills  to  the  pledntiff,  who  sued  the 
defendant  for  polluting  the  watercourse  with  the  drainage  from  his 
bleaching  works,  to  the  injury  of  the  other  mill.  The  action 
failed,  on  the  ground  that  the  defendant's  lease  contained  an 
implied  grant  of  the  right  to  use  the  watercourse  for  carrying  on 
the  business  of  a  bleacher ;  and,  on  a  rule  obtained,  the  Court  up- 
held the  verdict.  Three  of  the  judges  (/)  considered  the  easement 
claimed  by  the  defendant  to  be  apparent  and  continuous  within 
the  principle  of  the  above  cases;  and,  independently  of  this,  they 
considered  that,  the  lessor  having  demised  the  premises  for  the 
purpose  of  bleaching,  neither  he  nor  those  claiming  under  him 
could  derogate  from  his  grant  {g).     The  remaining  judge  (A)  based 


(rf)  Above,  p.  114.  Wilde,  B. 

{<•)  (1863),  1  H.  &  0.  676.  (p)  See  above,  p.  113,  note  {p). 

(/)  Pollock,  C.  B.,  Cbannell,  B.,  and  (A)  Martin,  B. 
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[his  concurrence  on  the  dictum  in  Eicart  v.  Cochrane,  which  is    ContinuoTw 
J  -  and  apparent 

oommentea  on  above.  easements. 

It  should  he  noted  that  in  both  these  cases  the  right  claimed 
was,  not  merely  to  use  water,  but  to  pollute  it. 

In  Davies  v.  Marshall  (i)^  the  plaintiff's  lease  contained  an  Dacieiv. 
express  grant  of  "ancient  lights";  but  this  was  held  not  to  -*^*'*'**^'- 
negative  the  implied  grant  of  the  new  lights. 

In  Polden  v.  Bastard {k)^  a  case  relating  to  a  non-continuous  Polder, 
easement,  Erie,  C.  J.,  said : — "  There  is  a  distinction  between  ease-  ^^"^  ' 
ments  such  as  a  right  of  way  or  easements  used  from  time  to  time, 
and  easements  of  necessity  or  continuous  easements.  The  cases 
recognize  this  distinction ;  and  it  is  clear  law  that,  upon  a  sever- 
ance of  tenements,  easements  used  as  of  necessity,  or  in  their 
nature  continuous,  will  pass  by  implication  of  law,  without  any 
words  of  grant;  but,  with  regard  to  easements  which  are  used 
from  time  to  time  only,  they  do  not  pass,  unless  the  owner,  by 
appropriate  language,  shows  an  intention  that  they  should  pass." 

In  Watts  V.  Kelson  (/),  the  owner  of  two  closes,  having  made  an  Waiuy. 
artificial  watercourse  for  the  supply  of  cattle-sheds,  conveyed  first  *^^' 
the  cattle-sheds  to  the  plaintiff  (w),  and  afterwards  the  close 
through  which  the  watercourse  ran  to  the  defendant.  It  was  held, 
on  appeal  from  llomilly,  M.  R.,  that  the  plaintiff  was  entitled  to 
have  the  enjoyment  of  the  watercourse  in  the  same  manner  as  it 
was  enjoyed  during  the  unity  of  possession.  Mellish,  L.  J., 
delivered  the  judgment  of  the  Court;  and,  after  citing  the  judg- 
ment in  Polden  v.  Bastard  (w),  above  referred  to,  continued : — "  We 
are  clearly  of  opinion  that  the  easement  in  the  present  case  was  in 
its  nature  continuous.  There  was  an  actual  construction  on  the 
servient  tenement,  extending  to  the  dominant  tenement,  by  which 
water  was  continuously  brought  through  the  servient  tenement  to 
the  dominant  tenement  for  the  use  of  the  occupier  of  the  dominant 
tenement."  He  referred  to  Nicholas  v.  Chamberlain  {o)  and  Wardk 
V.  BrocJclehurst  (p). 

Since  the  decision  in    Watts  v.  Kelson^  the   principle   of  the  Other  cases, 
implied  grant  of  continuous  and  apparent  easements  in  a  case 


(n  (1861),  7  Jar.,  N.  S.  720,  1247 ;  9  (m)  The  conveyance  granted  water- 

W. K,  868, 8G6 ;  4  L.  T.,  N.  S.  105,  681.  courses  used  and  enjoyed  with  the  tene- 

Ct.  Jiroum  V.  Alabaster  (1887),  L.  R.  37  ment  conveyed,   but    the  decision  did 

Ch.   D.    490  ;    ThotnoM  v.    Otcen  (1887),  not  turn  on  this. 

L.  R.  20  Q.  B.  Div.  226.  (n)  (1863),  L.  R.  1  Q.  B.  166. 

()fe)  (1863),  4  B.  &  S.  258;  L.  R.  1  (o)  Above,  p.  118. 

Q.  B.  166 ;  above,  p.  109.         .  (p)  Above,  p.  88. 

(0  (1870),  L.  R.  6  Ch.  166. 
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Gontioaous 

and  apparent 

easemeDts. 


Dominant  or 
servient  tene- 
ment in  lease. 


Coutta  V. 
Gorham, 


[where  the  quasi-dominant  tenement  is  first  conveyed  away,  has 
been  treated  as  settled  law  {q) ;  and  the  Courts  have  been  occupied 
mainly  with  the  subsidiary  questions  now  to  be  mentioned,  or  with 
the  doctrine  of  implied  reservation  treated  in  a  later  section. 

In  the  first  place,  it  seems  that,  in  the  absence  of  any  special 
circumstances,  the  rule  holds  notwithstanding  that  the  dominant 
or  the  servient  tenement  is  in  lease  at  the  date  of  the  grant.  The 
implied  grant  cannot,  of  course,  operate  for  or  against  the  lessee, 
but  it  takes  effect  immediately  on  the  determination  of  his 
interest.] 

In  Coutts  V.  Gorham  (/),  which  was  an  action  for  obstructing 
lights,  it  appeared  that  one  Hall  was  the  owner  of  two  adjoining 
houses,  each  of  which  had  certain  ancient  windows.  In  1800,  he 
made  a  lease  of  one  of  these  houses  for  twenty-one  years,  determin- 
able on  lives,  of  which  lease  the  defendant  was  assignee ;  and  in 
November,  1 809,  the  defendant  took  a  new  lease  of  the  same  house 
for  twenty-one  years.  The  windows  of  the  other  house  had  been 
altered,  and  placed  in  a  different  situation  at  a  period  (as  it  appeared) 
within  twenty  years  before  the  obstruction  complained  of ;  but  the 
jury  found  the  alteration  to  have  taken  place  previous  to  the  lease 
to  the  plaintiff,  which  was  granted  in  May,  1809.     Tindal,  C.  J., 


(q)  See,  e,g.,  Roh.mon  v.  Grave  (1873), 
21  W.  R.  223;  27  L.  T.,  N.  S.  648 
(where  the  lights  were  opened  between 
contract  and  conveyance)  ;  Bayley  v. 
Great  Western  Ratluay  (1884),  L.  R.  26 
Ch.  Div.  434  (per  Chitty,  J.,  at  p.  438) ; 
Myern  v.  Catterson  (1889),  L.  R.  43 
Ch.  D.  470  (where  the  vendors  were  a 
railway  companv ) ;  Bailey  v.  lake  (1891), 
64  L.  T.  789  (where  the  building  was 
contemplated  but  not  erected  at  the  date 
of  the  conveyance) ;  Phillips  v.  Zotr, 
[1892]  1  Ch.  47  (a  case  of  devise) : 
Corbttt  V.  Jona*,  ||1892]  3  Ch.  137 
(where  a  claim  by  implied  g^rant  to  an 
extraordinary  amount  of  light  was  nega- 
tived);  Broomjield  v.  JVxlliams,  [1897] 
1  Ch.  602  (where  a  grant  of  light  was 
implied  although  the  land  retained  was 
desoribed  on  the  plan  as  **  building 
land'*);  FoUardy.  Gave,  [1901J  1  Ch. 
834  (where  the  land  was  described  by 
reference  to  a  plan  in  which  the  estate 
was  marked  out  in  building  plots) ; 
Burrows  v.  Lanffy  [1901]  2  Ch.  602 
(where  the  rule  was  held  not  to  apply  to 
a  watercourse  constructed  for  a  special 
temporary  purpose)  ;  Key  v.  I^^eath 
Mural  DUtriet  Council,  [1906]  93  L.  T. 
607 ;    affd.   96  L.  T.  771    (where  the 


implication  of  a  grant  was  assisted  by 
general  words  in  the  conveyanoe)  ; 
BettSy  Lid,  v.  Piekfords,  Ltd.,  [1906]  2 
Ch.  87,  cited  above,  p.  113,  note  [p), 
(where  the  lease  to  the  plaintiffs  con- 
tained a  covenant  to  erect  a  warehouse 
according  to  approved  plans).  The  rule 
applies  although  there  is  land  inter- 
vening between  the  house  sold  and  the 
land  retained  {Birmingham ^  DudUy,  and 
District  Bank  v.  Boss  (1883),  L.  R.  38 
Ch.  Div.  296),  and  although  the  vendor 
is  only  equitablv  entitled  {Bcddinyton  y, 
Atlee  (1887),  L.  R.  35  Ch.  D.  at  p.  322  ; 
WiUony,  Queen's  Club,  [1891]  3  Ch.  622). 
But  not  where  the  vendor  has  at  the 
date  of  the  oonvevance  an  interest  in  the 
property  retainea  insuffioient  to  enable 
him  to  make  an  express  grant  of  the 
easement  claimed,  although  he  sub- 
sequently acquires  an  interest  sufficient 
for  the  purpose  {Quicks  v.  Chapman, 
[1903]  1  Ch.  659).  A  merely  equit- 
able grant  may  be  defeated  by  a  legal 
conveyance  of  the  servient  property  to  a 
purchaser  for  value  without  notice 
{Prinsep  v.  Belgravia  Estate,  Ltd.,  W.  N. 
(1896)  p.  39). 
(r)  (1829),  Moo.  &  MaUdn,  396. 
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said,  "  If  the  windows  were  in  existence  at  the  time  of  the  lease  to    Continuous 
the  plaintiff,  he  is  entitled  to  recover.     Hall,  who  executed  the     easements, 
lease  when  the  windows  were  there,  could  not  himself  obstruct      couuTv, 
them  afterwards ;  and  if  so,  he  could  not  convey  to  any  other  pos-      Oorham, 
seesor  a  right  to  do  so." — "  It  is  true  that  the  defendant  had  an 
existing  term  at  the  time,  and  his  interest  in  that  term  would  not 
be  affected  by  Hall's  lease;    but  he  surrendered  that  term  by 
operation  of  law,  when  he  accepted  a  new  lease  from  Hall." — 
"  The  defendant's  new  lease  was  derived  out  of  Hall's  reversion ; 
and  Hall's  reversion  was  subject  to  the  right  already  granted  by 
him  to  the  plaintiff.    Assuming,  then,  that  the  windows  were 
made  within  twenty  years,  but  before  the  lease  made  to  Coutts, 
Gt)rham's  present  interest  is  derived  from  the  same  lessor  at  a 
subsequent  period,  and  is  therefore  subject  to  the  rights  which 
Coutts  already  had  against  his  lessor,  and  consequently,  to  that  of 
his  having  the  windows  in  question  free  from  any  obstruction  "  («). 

[To  the  same  effect  is  Davies  v.  Marshall  {t)^  where  the  quasi-  Davissr, 
sen-ient  tenement  was  in  lease  at  the  date  of  the  conveyance  of  the 
quasi-dominant  tenement;  but  the  tenant  of  the  former,  having 
afterwards   surrendered   his   lease,  and    taken   a   new  one,  was 
restrained  from  obstructing  the  windows  of  the  latter. 

In  Barnes  v.  Loach  («),  where  the  dominant  or  quasi-dominant  Bamet  y. 
property  was  let  at  the  date  of  the  severance,  Cockbum,  C.  J.,  and  ^'^^^' 
Lopes,  J.,  declined  to  hold  that  this  excluded  the  principle  of  the 
disposition  of  the  owner. 

The  rule  also  applies  where  the  quasi-dominant  tenement  and  Dominant  and 
the  quasi-servient  tenement,  having   been   both  included  in  a  ment^^**°^" 
mortgage,  the  mortgagee  bond  fide  sells  the  quasi-dominant  tene-  mortgage, 
ment  under  his  statutory  power  of  sale  (x).    In  such  a  case  the 
mortgagee  is,  in  effect,  agent  for  the  mortgagor  for  the  purpose 
of  the  maxim  that  a  grantor  may  not  derogate  from  his  grant. 

But  the  duration  of  the  implied  grant  is  limited  by  the  estate  Duration  of 
which  the  vendor  had  in  the  quasi-servient  tenement  at  the  time  of  i™pli«d  grant 


(#)  But   compare    Thoimu   v.    Otcen,  U)  (1861),  7  Jur.,  N.  S.  720,  1247; 

cited  post,  p.  169,  on  the  reasoning  in  9  W.  B.  368,  866 ;  4  L.  T.,  N.  S.  105, 

which  a  reservation  by  Hall  might  have  681.     Cf.  Cable  v.  Bryant  (1907),  W.  N. 

been  implied,  out  of  the  lease  to  Coutts,  238. 

of  the  rights  ah-eady  granted  to  Gorham,  («)  (1879),  L.  R.  4  Q.  B.  D.  494.     In 

not  onlv  for  the  term  which  Gorham  had  Wheaton  v.  Maple  ^  Co.,  [1893]  3  Ch. 

under  his  lease  of   1800,   but  for  the  48,  it  does  not  appear  that  the  plaiutiif 

whole  of  the  term  ^rranted  to  Coutts  by  claimed  by  implied  grant, 

the  lease  of  May,  1809.  (x)  Bom  v.  Tunier,  [1900]  2  Ch.  211. 
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[the  severance ;  and,  if  he  subsequently  acquires  a  larger  estate, 
such  estate  will  not  be  bound  by  the  servitude  (>). 

And,  following  out  this  principle,  it  has  been  held  that,  where  the 
grantor  has  at  the  date  of  the  conveyance  of  the  quasi-dominant 
tenement,  contracted  to  sell  the  quasi-servient  without  reserving 
the  easement,  the  servitude  does  not  pass.  For,  in  such  a  case, 
the  common  vendor  is,  by  virtue  of  his  contract,  a  trustee  of  the 
quasi-servient  tenement  for  the  purchaser  of  that  tenement ;  and 
the  Court  will  not  imply  a  grant  which  would  be  an  alienation  of 
the  property  of  another.  The  rule  assumes  that  the  grantor  is  the 
common  owner  of  both  tenements ;  and  both  the  purchaser  and  the 
Court  are  "thrown  upon  inquiry'*  whether  this  is  so.  If  the 
quasi-servient  tenement  is  sold,  the  assumption  fails ;  a  stranger  is 
the  owner,  and  there  is  no  implication  (y). 

**  In  order  to  see  whether  a  grant  of  light  over  the  adjacent  land 
is  to  be  implied,  you  must  inquire  ....  into  the  tille  to  that 
adjacent  land,  to  see  whether  the  grantor  has  such  an  estate  or 
interest  in  it  as  will  support  an  implied  grant  by  him  of  the  right 
to  the  access  of  light  over  it "  (s). 

In  the  next  place,  it  has  been  decided  that  the  general  rule 
holds  good  even  where  the  quasi-dominant  and  quasi-servient 
tenements  are  sold  or  conveyed  at  one  and  the  same  time. 

The  first  case  which  bears  upon  this  question  is]  Compton  v. 
Richards  («),  which  differs  from  many  of  the  authorities  already 
cited  by  reason  of  the  easement,  for  the  disturbance  of  which  the 
action  was  brought,  not  being  in  existence  at  the  time  of  executing 
the  instrument  imder  which  the  right  was  held  to  arise. 

The  house  in  question  was  one  of  a  range  of  buildings,  called^ 
the  Eoyal  York  Crescent,  at  Clifton.  The  Crescent  had  been  com- 
menced in  1791,  but,  in  consequence  of  the  failure  of  the  original 
owner,  passed  into  various  hands,  and  a  part,  comprising  the 
houses  of  the  plaintiff  and  defendant,  was  put  up  for  auction  in 
1810.  Both  houses  were  sold:  the  defendant  purchased  No.  14; 
the  plaintiff,  in  1812,  took  a  lease  of  No.  13  from  the  party  who 
purchased  it  at  the  sale.     By  one  of   the  conditions  of  sale,  the 


{x)  Booth  V.  Alcoeh  (1873),  L.  R.  8 
Ch.  663.  Of  course,  if  the  servitude  is 
fxprc8»ly  granted  for  a  term  exceeding 
the  original  interest,  the  grant  may 
have  effect;  Eym'er  v.  Mcllroy,  [1897] 
1  Ch.  528. 


(y)  See  the  judgment  of  Ghitty,  J., 
in  Beddington  v.  Ailee  (1887),  L.  K.  35 
Ch.  D.  317. 

(z)  Quicke  v.  Chapman,  [1903]  1  Ch. 
659,  per  Bomer,  L.  J.,  at  p.  67o. 

(a)  (1814),  1  Price,  27  ;  16  R.  B.  682. 
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buildiDgs,  according  to  a  plan  of  the  Crescent  produced  at  the    Oontimioas 
sale,  were  to  be  completed  within  two  years  from  that  time,  which     easements. 
period  had  elapsed  previous  to  the  granting  the  lease  of  No.  13  to  simultaneoua 
the  plaintiff.     After  the  expiration  of  the  two  years  the  defendant  conveTances. 
erected  an  additional  room  at  the  back  of  his  house,  one  side  of 
the  room  being  formed  by  elevating  the  wall  which  separated  the 
gardens  of  Nos.  13  and  14,  the  effect  of  which  was  to  diminish 
the  quantity  of  light  previously  admitted  through  the  plaintiff's 
windows.    It  appeared  that,  at  the  time  of  the  sale,  although  the 
bouses  were  unfinished,  yet  the  spaces  intended  for  the  windows  in 
question  were  actually  opened  in  the  walls :  the  plan  produced  at 
the  sale  showed  the  situation  and  number  of  the  windows  intended 
for  each  house.     There  was  no  stipulation  as  to  the  height  to  which 
the  garden  walls  might  be  raised;   but  other  buildings,  in  the 
same  direction,  were  expressly  limited  to  the  height  of  20  feet. 

At  the  trial,  before  Graham,  B.,  the  learned  Judge  nonsuited 
the  plaintiff,  giving  him  leave  to  move  to  enter  a  verdict. 
^  A  rule  having  been  obtained,  which  the  Court  made  absolute, 
it  was  argued  in  support  of  it,  that  the  rights  of  both  parties  were 
dearly  pointed  out  at  the  time  of  the  sale  by  the  common  vendor, 
which  was  admitted  by  Thompson,  C.  B.,  to  be  tantamount  to  an 
express  agreement  that  such  rights  should  not  be  obstructed. 
The  spaces  too,  it  was  further  argued,  intended  for  the  windows, 
being  actually  opened,  the  purchaser  was  fully  aware  what  he  was 
^  going  to  buy,  as  the  exterior  sufficiently  exhibited  to  him  what  he 
would  be  entitled  to  enjoy. 

Thompson,  C.  B.,  in  delivering  judgment,  said :  "  This  purchase 
must  be  taken  to  have  been  subject  to  certain  conditions  at  the 
time  of  sale,  and  as  these  unfinished  houses  tcere  at  that  time  so  far 
built  as  that  the  openingSy  which  were  intended  to  be  supplied  with 
windows,  were  sufficiently  visible  as  they  then  stood,  we  must 
recognize  an  implied  condition,  that  nothing  would  afterwards 
be  done  by  which  those  windows  might  be  obstructed ;  and  the 
purchasers  must  have  taken  subject  to  what  then  appeared.  The 
case  of  Palmer  v.  Fletcher  (b)  is  strong  and  clear,  and  has  been 
often  quoted ;  and  the  effect  of  that  case  is  that  where  a  man  sells 
a  house,  he  shall  not  afterwards  be  permitted  to  disturb  the  rights 
which  appertain  to  it;   and   the  windows  of  this  house,  being 


[b)  (1676),  I  Leyinz,  122 ;  above  p.  121. 


Digitized  by  VjOOQIC 


130 


AOQUIgmOK  OF  EASElfEKTS. 


Contioiioiu 
•Ddappreot 


ooDTajanoM. 


Swantborough 
f.  Coventry. 


opened  at  the  time,  neceesarilj  imported  their  non-obstmction. 
....  It  is  sufficient  for  the  porpoee  of  TintinfMning  this  action, 
if  the  erection  of  on  j  building  on  the  wall  be  the  doing  of  an  act 
whereby  the  plaintiff  has  sustained  a  derogation  of  anj  right 
which  he  acquired  by  his  purchase.  If  so,  it  is  what  the  original 
owner  could  not  have  done ;  and  all  lessees  claiming  under  him 
are  equally  bound  by  the  transfer." 

Wood,  B.,  said:  '^I  consider  Dr.  Compton  olaiming  here  a 
right  by  grant,  and  when  this  house  was  granted  to  Auriol  (the 
plaintiffs  lessor)  he  became  grantee  of  eyerything  necessary  to 
its  enjoyment,  as  much  as  if  it  had  been  said  at  the  time,  that  no 
one  should  obstruct  the  light  which  it  then  enjoyed." 

In  Sicamhorough  v.  Coventry  (c),  the  plaintiff  and  defendant 
purchased  adjoining  [tenements  from  the  same  vendor  and  at  the 
same  auction.  The  lot  purchased  by  the  plaintiff  contained  an 
ancient  dwelling-house,  with  windows  in  every  floor,  looking  into 
the  property  purchased  by  the  defendant ;  the  windows  on  the 
first  and  upper  floors  had  never  been  interrupted,  but  those  on 
the  ground  floor  had  for  a  long  time  been  obstructed  by  a  one- 
story  building  on  the  defendant's  lot,  which  was  pulled  down 
shortly  before  the  sale.  The  plaintiff's  tenement  was  conveyed  to 
him  as  bounded  on  the  east  by  a  piece  of  ground,  described  in 
the  particulars  of  sale  as  a  piece  of  freehold  building  ground  con- 
stituting lot  11  at  the  aforesaid  sale,  purchased  by  the  defendant. 
The  defendant  having  obstructed  the  plaintiff's  windows,  the 
plaintiff  obtained  damages  as  to  the  windows  above  the  ground 
floor ;  and,  on  a  rule  being  obtained,  the  Court  of  Common  Pleas 
affirmed  this  decision.] 

'^  It  is  well  established  by  the  decided  cases,"  said  Tindal,  C.  J., 
'Hhat,  where  the  same  person  possesses  a  house  having  the 
actual  use  and  enjoyment  of  certain  lights,  and  also  possesses  the 
adjoining  land,  and  sells  the  house  to  another  person,  although 
the  lights  be  new,  he  cannot,  nor  can  anyone  who  claims  under 
him,  build  upon  the  adjoining  land  so  as  to  obstruct  or  interrupt 

the  enjoyment  of  those  lights And,  in  the  present  case, 

the  sales  to  the  plaintiff  and  the  defendant  being  sales  by  the 
same  vendor,  and  taking  place  at  one  and  the  same  time,  we 
think  the  rights  of  the  parties  come  within  the  application  of  this 
general  rule  of  law." 


(e)  (1832),  9  Bmg.  306 ;  2  M.  &  Soott,  362 ;  35  B.  R.  660. 
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rOf  course,  if  there  had  been  nothinc:  special  in  the  case,  the    Contmuons 

i  J    /I  and  apparent 

general  rule  would  have  operated  to  protect  the  ground  floor    easements. 

windows  also ;  for  the  defendant's  land  was  vacant  at  the  date  of  simnltaneons 

the  sale.    But  the  Court  thought  that  the  description  in  the  oonyeyanoes. 

plaintiffs  conveyance  of  the  adjoining  property  as  "building 

ground"  showed  that  the  implied  grant  was  intended  to  be  in 

some  manner  qualified ;  and,  as  there  had  been  a  building  on  the 

ground  in  question,  established  for  a  very  long  period  of  time  and 

but  recently  demolished,  which  extended  only  to  the  height  of  the 

first  floor  of  the  plaintiffs  house,  they  held  that  this  gave  the  limit 

and  extent  intended  by  the  terms  in  the  description,  "  so  as  at  once 

to  satisfy  those  terms,  and  at  the  same  time  to  prevent  the  vendor 

from  frustrating  his  own  grant"  (d). 

Again,  in  Alien  v.  Taylor  (c),  one  Edward  Allen,  being  seised  AUm  v. 
of  a  piece  of  land  with  two  dwelling-houses  thereon,  and  also  of  ^^  ^^' 
an  adjoining  piece  of  land,  devised  his  real  estate  to  three  trustees 
(including  his  two  sons)  upon  trust  for  sale,  giving  his  two  sons  an 
option  of  purchasing,  either  together  or  separately,  any  part  of  his 
real  estate  at  a  valuation.  Both  sons  exercised  the  option,  one  of 
them  taking  a  conveyance  of  the  houses,  with  all  lights,  &c., 
the  other,  by  a  contemporaneous  conveyance,  taking  the  adjoining 
land.  It  was  held  by  Jessel,  M.  B.,  that  the  purchaser  of  the  land 
was  not  entitled  to  block  up  the  windows  of  the  houses. 

"  There  can  be  no  doubt,"  said  he,  "  that  the  law  as  laid  down 
by  Palmer  v.  Fletcher  (/),  is  the  law  of  the  present  day ;  that  is, 
that,  where  a  man  grants  a  house  in  which  there  are  windows, 
neither  he  nor  anybody  claiming  under  him  can   stop  up  the 

windows  or  destroy  the  lights I  take  it  also  that  it  is 

equally  settled  law  that,  if  a  man  who  has  a  house  and  land  grants 
the  land  first,  reserving  the  house,  the  purchaser  of  the  land  can 
block  up  the  windows  of  the  house  {g).  Then  there  comes  a  third 
ease.  Supposing  the  owner  of  the  land  and  the  house  sells  the 
house  8uid  land  at  the  same  moment.  And  supposing  he  expressly 
sells  the  house  with  the  lights ;  can  it  be  said  that  the  purchaser  of 
the  land  is  entitled  to  block  up  the  lights, — the  vendor  being  the 
same  in  each  case,  and  both  purchasers  being  aware  of  the 
simultaneous  conveyance  P  I  should  have  said  certainly  not.  In 
equity  it  is  one  transaction.     The  purchaser  of  the  land  knows  that 

(d)  This  latter  point  is  referred  to  (/)  (1676),  1  Ley.  122  ;  above,  p.  121. 

below,  p.  134.  [g)  See  below,  p.  156. 

(i)  (1880),  L.  R.  16  Ch.  Div.  365. 

9(2) 
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Gontinoons    [the  Vendor  ifl  at  the  same  moment  selling  the  honse  with  the  lights, 

easementa.    ^i^d  as  part  of  the  transaction  he  takes  the  land ;  he  cannot  take 

Simultaneouir  ^^^7  the  lights  from  the  house."     His  Lordship  proceeded  to  quote 

oonveyanoee.    Swamborotigh  V.  Coventry  (A),  Compton  v.  RichartU  {{),  and  Wheeldon 

V.  Burrotcs  (A),  and  concluded  by  remarking  upon  the  circumstance 

that,  in  this  case,  both  the  purchasers  were  also  vendors  (/). 

In  Fewster  v.  Turner  {m)^  the  question  was  raised  before  con- 
veyance. There,  property  belonging  to  the  defendant  had  been 
put  up  for  sale  in  several  lots,  lot  1  being  the  Acorn  Inn  ;  and  the 
plan  circulated  at  the  auction  showed  a  well  on  lot  4,  a  reservoir 
connected  with  the  well  on  lot  2,  and  a  leaden  pipe  conveying 
water  from  the  reservoir  to  the  kitchen  of  the  inn  on  lot  1.  The 
plaintiff  became  the  purchaser  of  the  inn,  and,  after  lot  4  had  been 
conveyed  away  to  another  purchaser  without  any  express  reserva- 
tion to  the  owner  of  lot  1  of  the  right  of  water  from  the  well, 
claimed  specific  performance  of  his  purchase,  with  compensation 
for  the  loss  of  the  water.  Wigram,  V.-C,  held  that  he  had  no 
right  to  compensation. 

"  Where  the  sale  plan  accurately  represents  the  property,  which 
in  this  case  it  does,  can  the  sale  plan  carry  the  case  further  than  a 
view  of  the  property  itself  would  ?  I  am  only,  therefore,  called 
upon  to  assume  that  which  the  plaintiff  has  clearly  a  right  to  have 
assumed,  that  the  property  was  advertised  to  be  sold  to  him  as  it 
stood  at  the  time.  The  question  is,  then,  assuming  the  plaintiff 
went  to  the  property  and  viewed  it,  and  saw  the  pipe,  &o.,  would 
he  in  that  ccuse  be  entitled  to  the  reservation  he  claims  ?  .  .  .  All 
the  vendor  imdertook  was  to  sell  the  property,  but  with  notice 
that  the  rest  of  the  property  would  no  longer  remain  in  his  hands. 
Suppose  this  altogether  a  natural  flow  of  water.  A  person  then 
agrees  to  sell  property,  and  sells  it  with  the  running  water 
there,  but  makes  no  stipulation  that  he  will  enter  into  a 
covenant  that  the  other  purchasers  shall  not  disturb  the  natural 
flow  of  the  water.  The  plaintiff,  purchasing  the  property  with 
such  natural  flow  of  water,  is  left  to  assert  his  right  against  the 
other  purchasers,  if  the  flow  of  water  is  an  easement  to  the 


(h)  (1832),  9  Bing.  305;  35  R.  R. 
660  ;  above,  p.  130. 

(i)  (1814),  1  Price,  27  ;  15  R.  R.  682; 
above,  p.  128. 

(k)  (1879),  L.  R.  12  Ch.  Div.  31 
(below,  p.  164),  per  TheBiger,  L.  J.,  at 


p.  69. 

(/)  Of.  Cotton,  L.  J.,  in  Rmtell  v. 
Watts  (1883),  L.  R.  26  Ch.  Div.  at 
p.  673  ;  and  per  Fry,  L.  J.,  at  p.  684. 

(m)  (1842),  II  L.  J.,  Ch.  161 ;  6  Jur. 
144. 
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[property  (n).    How  does  the   ease  differ  if  it  is  an  artificial  ^^^^^. 
stream  P    The  vendor  says,  *  I  sell  you  the  property  as  it  is ;  other    easements, 
persons  will  hold  one  part,  and  you  the  other : '  the  plaintiff  simultaneou* 
must  be  left  to  assert  his  right  against  the  other  purchasers.     It  oonveyanoee. 
is  not  for  the  vendor  himself  to  take  any  other  precaution  than 
that  of  conveying  to  the  purchaser  that  which  he  contracts  to 
sell.     I  have  less  hesitation  in  coming  to  this  conclusion  because, 
if  the   effect  of  the  contract  really  is  to  give  the  plaintiff  the 
right  he  claims,  the  other  purchasers  who  have  purchased  on  the 
footing  of  the  sale  plan  will  have  purchased  with  notice  of  the 
plaintiff's  contract,  and  are  as  much  liable  to  the  purchaser  as 
the  vendor  himself,  if  he  had  remained  owner  of  the  other  lots ; 
for,  in  point  of  fact,  they  all  purchased  upon  the  same  footing, 
and  with  full  notice  of  the  stipulations." 

With  regard  to  this  case,  it  should  be  noted  that  the  Vice- 
Chancellor  did  not  decide  that  the  plaintiff  was  not  entitled  to 
the  easement  which  he  desired  to  have.  On  the  contrary,  it 
would  seem  to  have  been  his  opinion  that  the  plaintiff  was 
entitled  to  such  an  easement  as  against  the  vendor;  and  that 
the  purchaser  of  lot  4,  although  he  had  obtained  his  conveyance 
without  any  legal  reservation  to  the  vendor  or  to  the  plaintiff, 
had  notice  of  the  plaintiff's  rights  and  would  be  bound  in  equity. 
The  plaintiff,  therefore,  on  taking  his  conveyance,  would  have  an 
equitable  right  to  the  easement  in  question,  and  had  no  claim  to 
compensation  (o). 

In  Busseil  v.  Harford  {jp)^  the  defendant  had  sold  two  pro-  RuiteUy. 
perties  at  the  same  auction.  Property  A.  was  bought  by  the  ^^f*^- 
plaintiff,  the  tenant  in  possession ;  property  B.  by  one  Mackrell, 
the  tenant  of  that  property.  During  the  imity  of  ownership, 
property  B.  heA  been  supplied  with  water  by  means  of  a  pipe 
communicating  with  a  well  on  property  A.  The  defendant 
daimed  to  insert,  in  the  conveyance  of  property  A.  to  the 
plaintiff,  an  express  reservation  of  the  flow  of  water  through  this 
pipe  and  the  right  to  enter  and  repair  it ;  relying  on  a  condition 


(n)  Or  rather  if  the  natural  right  to  that  the  purchaser  of  lot  1  should  have 

the  flow  of  water  is  not  restricted  bj  power  to  enter  upon  the  other  property 

an  easement  attached  to  the  adjoining  and  pump  water  for  himself.    But  this 

proper^  :  see  below,  Fart  III.  Chap.  I.  opimon  appears  to  be  difficult  to  re- 

\o)  Tiie  Vioe-Chancellor   did  indeed  ooncile  witn  some  early  cases,  or  with 

express  an  opinion  that   it  would  be  the  course  of  the  judgment  in  Foldm  t. 

extrayagant  to  suppose  that,  when  the  Bcutard  (aboTe,  p.  125). 
yendor  sold  the  property,  he  intended  {p)  (1866),  L.  B.  2  Eq.  507. 
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Contmiioiis 

and  apparent 

easements. 

Simultaneous 
oonyeyanoes. 


Implication 
of  a  grant  is 
subject  to 
the  contract 
and  surround- 
ing ciroum- 
htanoes. 


[of  sale,  whioh  provided  that  each  lot  was  sold  subject  to  aU. 
rights  of  way  and  water  and  other  easements  subsisting  thereon. 

The  defendant's  contention  was  negatived  by  V.-O.  Kindersley, 
who  was  of  opinion  that  the  condition  referred,  not  to  any  rights 
which  were  to  subsist  between  the  purchasers  of  the  several  lote, 
but  to  rights  belonging  to  third  persons.  He  might  perhaps  have 
added  that  the  reservation  was  unnecessary,  as,  the  sale  being 
contemporaneous,  the  right  would  pass  to  Mackrell  without 
express  reservation. 

The  implication  applies  to  devises  by  will  as  well  as  to  con- 
temporaneous grants  by  deed  (q). 

The  case  of  Stcamborough  v.  Coventry ^  referred  to  above  (r), 
illustrates  the  further  point  that  the  implied  grant  may  be 
negatived  or  modified  either  by  the  terms  of  the  contract  or 
conveyance. («),  or  by  reference  to  the  circumstances  existing  at 
the  date  of  the  grant. 

The  maxim  that  a  grantor  shall  not  derogate  does  not  entitle  a 
grantee  of  a  house  to  claim  an  easement  of  light  to  an  extent 
inconsistent  with  the  intention  to  be  implied  from  the  circumstanoes 
existing  at  the  time  of  the  grant  and  known  to  the  grantee  {t), 

"  Tou  axe  also  entitled  to  inquire  into  the  surrounding  circum- 
stances which  are  relevant  to  such  a  question — ^the  circTimstances 
affecting  the  two  pieces  of  land.  In  order  that  the  circumstances 
may  be  relevant  they  must,  in  my  opinion,  have  been  known  to 
both  the  parties.  But  if  they  are  known  to  both,  those  circimi- 
stances  miist  also  be  considered  in  order  to  see  whether  there  is  or 
is  not  an  implied  grant  of  the  right  to  light  over  the  adjacent 
knd'*(w). 

In  Swansborough  v.  Coventry  the  implication  was  held  not  to  be 
affected  (except  as  regards  the  ground-floor  windows)  by  the  fact 
that  the  land  conveyed  was  described  in  the  conveyance  as  bounded 
by  "building  land";  and  Brootnfiekl  v.  Williams  {x)  and  Pollard 
V.  Gare  (y)  are  to  the  like  effect. 


{q)  Phmipt  V.  Low,  [1892]  1  Ch.  47  ; 
and  cf.  Milnet^i  Safe  Co.,  Ltd.  v.  Great 
Northern  and  City  Rail.  Co.,  [1907]  1  Ch. 
208 ;  and  NiehoUe  y.  NiehoUs  (1900),  81 
L.  T.  811  (both  cases  of  right  of  way). 
Dist.  TaW8y.Knowle8,llS9l]2Q,.B.564. 

(r)  Page  130. 

(«)  Salaman  v.  Olover  (1875),  L.  R.  20 
Eq.  444 ;  cf.  Haynee  v.  King,  [1893]  3 
Ch.  439. 


(t)  Birminghatn,  Dudley,  and  LiUriei 
Banking  Co.  v.  Moet  (1888),  38  Ch.  Div. 
295. 

(m)  Q^iekeY,  Chapman,  [1903]  1  Ch. 
659,  per  Romer,  L.  J.,  at  p.  671 ;  and 
see  Mrrowt  v.  Zany,  [1901]  2  Ch.  602 ; 
Oodicin  V.  Schwepptt,  Ltd.,  1 1902]  1  Ch. 
926. 

(x)  [1897]  1  Ch.  602. 

(//)  [l^OIJ  1  Ch.  834. 
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[But  in  Murclde  v.  Black  (»),  land  was  put  up  for  sale  in  lots,  ^^^"^^^ 
upon  condition  that  the  purchaser  of  each  lot  should  build  on  it     easements, 
aoeording  to  a  specified  elevation.     The  plaintifiE  purchased  one    implioatioii 
lot,  on  which  stood  a  wall,  the  defendant  the  adjoining  lot.   ^/^^^^^ 
Before  the  lots  were  conveyed,  the  defendant,  in  excavating  the  jturehie  t. 
land  bought  by  him  in  order  to  build  according  to  the  conditions,  -^^*^*- 
deprived  the  wall  of  its  lateral  support,  and  it  fell;  but,  upon 
action  brought,  it  was  held  that  the  plaintiff  had  no  remedy. 
"If,"  said  Erie,  C.  J.,  "there  had  been  a  simple  conveyance  to 
the  defendant  of  lot  6,  lot  7  would  have  been  entitled  to  support 
as  well  at  law  as  in  equity,  according  to  the  series  of  authorities 
cited  by  Mr.  James.     But  the  question  is,  whether  there  is  not 
in  the  conveyance  of  1860  that  which  justifies  what  otherwise 
would  have  been  an  actionable  wrong  on  the  part  of  the  defendant. 
If  the  defendant  had  simply  dug  so  near  the  plaintiff's  land  as  to 
deprive  it  of  the  lateral  support  it  was  entitled  to,  he  would,  no 
doubt,  have  been  liable  to  an  action.     But  here  the  vendor,  being 
the  owner  of  both  lots,  sells  lot  6  to  the  defendant ;  and  according 
to  the  terms  of  the  contract  by  which  it  is  conveyed  to  him,  he 
makes  it  obligatory  on  him  to  do,  or  at  all  events  within  the  pro- 
visions of  that  contract  he  was  only  doing  his  duty  to  his  vendor 
when  he  did,  the  act  which  brought  down  the  plaintiff's  house." 

It  appears  that  the  plaintiff  had  added  to  his  wall ;  but  the  case 
found  that,  even  if  he  had  not  done  so,  the  defendant's  excavations 
would  have  brought  it  down.  Some  of  the  judged,  however, 
founded  their  decision  on  this  fact  (a). 

In  Eigby  v.  Bennett  (6)  the  same  principle  was  appealed  to ;  Bighy  v. 
but  the  circumstances  were  different.  In  July,  1868,  property  ^^*^' 
was  put  up  for  sale  by  auction  in  lots,  imder  conditions  which 
bound  each  purchaser  to  build  on  the  property  purchased  by  him 
to  the  satisfaction  of  the  vendors.  None  of  the  lots  were  knocked 
down  at  the  auction ;  but  the  plaintiff  shortly  afterwards  agreed 
to  purchase  one  lot  under  the  auction  conditions,  and  proceeded  to 
erect  a  building  upon  it.  The  foundation  of  his  building  was  not 
carried  to  the  stipulated  depth ;  but  this  variation  was  made  with 
the  consent  of  the  vendors.  In  August,  1869,  the  plaintiff's  house 
having  been  already  carried  up  to  the  joists  of  the  first  floor,  the 


{z)  (I860).  19  <^.  B.,  N.  S.  190.  dominant  tenement.*' 

(a)  tfee  Part  V.  Chap.  IV.,  **Extin-  {b)  (1882),  L.  R.  21  Ch.  Div.  559. 

giushment  of  easement  bj  alteration  of 


Digitized  by  VjOOQIC 


136 


ACQUISITION  OF  EASEMENTS. 


Continuous  [defendant  agreed  to  buy  the  adjoining  lot,  also  under  the  oon- 
eaaements.  ditions  prescribed  at  the  auction.  In  October,  1869,  the  plaintiff. 
Implication  having  almost  completed  his  building,  took  a  conveyance  (which, 
^e  witea^  under  the  conditions,  took  the  form  of  a  lease)  of  his  lot.  The 
defendant  obtained  his  lease  in  October,  1872,  but  did  not  com- 
mence building  until  1881.  The  defendant's  operations  having 
endangered  the  foundations  of  the  plaintiff's  house,  the  action  was 
brought  to  have  it  determined  whether  the  plaintiff  was  entitled 
to  support,  and  who  was  liable  to  pay  for  the  necessary  under- 
pinning. It  was  held  by  Bristowe,  V.-C,  that  the  defendant  was 
liable,  and  his  decision  was  affirmed  on  appeal.  The  Court  de- 
clined to  treat  the  contracts  as  simultaneous,  the  interval  of 
thirteen  months  being  too  great  to  permit  of  it.  It  followed, 
therefore,  that  the  general  rule  applied,  and  the  plaintiff  was,  by 
virtue  of  his  contract  and  lease,  entitled  to  support.  It  was  not 
expressly  decided  what  amoimt  of  support  he  could  claim. 

It  may  be  noted  that  Jessel,  M.  B.,  hinted  that,  if  a  house  and 
land  were  sold  together,  and  the  land  were  sold  for  building,  the 
general  rule  might  not  apply ;  and  that  Cotton,  L.  J.,  declined  to 
consider  ''what  would  be  the  consequence  if  the  grantee  knew 
that  the  grantor  intended  to  use  the  adjoining  land  for  a  particular 
purpose  and  the  right  claimed  by  the  grantee  was  inconsistent 
with  that  purpose." 
Birmingham  In  Birmingham,  Dudley ,  and  Distinct  Banking  Co,  v.  Hassle), 
^^^  T.  ^j^^  point  so  reserved  came  up  for  decision.  There,  the  Corpora- 
tion of  Birmingham  had  made  a  scheme  for  the  improvement 
of  an  unhealthy  area  within  the  borough ;  and  the  maps  accom- 
panying the  scheme  showed  some  intended  new  streets.  One 
Daniell  agreed  to  take  a  lease  of  a  piece  of  land  comprised  in  the 
scheme,  and  abutting  on  one  side  on  a  new  street  to  be  called 
Warwick  Passage,  and  to  build  upon  the  land.  Daniell  knew 
that  the  Corporation  intended  to  build  on  the  ground  on  the  other 
side  of  Warwick  Passage ;  and  it  was  stipulated  in  the  agreement 
that  the  passage  should  be  twenty  feet  in  width.  Daniell  built 
and  took  his  lease  of  the  land  and  the  new  buildings  thereon, 
lights  not  being  mentioned  in  the  lease,  and  subsequentiy  assigned 
the  lease  to  the  plaintiffs.  The  defendant,  by  agreement  with  the 
Corporation,  erected  on  the  other  side  of  Warwick  Passage  a 
building  which  obstructed  the  plaintiffs'  lights,  and  it  was  held 

(e)  (1888),  L.  R.  38  Oh.  Div.  296. 
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[that  he  was  entitled  to  do  so.  Daniell  knew  that  the  Corporation  C^ntinuoiw 
intended  to  build  on  the  other  side  of  the  passage,  and  bargained  easements. 
for  and  obtained  special  protection  against  obstruction  by  means  implication 
of  the  stipulation  as  to  the  width  of  the  passttge ;  and  it  was  held  ^"^^^^^^ 
that  he  was  entitled  to  no  more. 

In  Myer%  v.  Catterson  {d),  a  railway  company  had  sold  a  house  Myerty. 
with  lights,  and  the  conveyance  recited  that  the  adjoining  land  ^^^*'^^- 
belonging  to  the  company  would  be  required  for  the  construction 
of  their  railway.  It  was  assumed  that  the  company  could  build 
on  such  adjoining  land  for  the  purpose  of  such  construction ;  but 
it  was  decided  that  they  could  not  for  any  other  purpose  build  so 
as  to  obstruct  the  lights. 

It  would  seem  that  the  onus  of  showing  the  state  of  the  Onus  of  proof, 
tenements  at  the  date  of  severance  is  on  the  party  claiming  the 
easement.  For,  even  when  an  "  apparent  sign "  of  dependence 
and  a  previous  unity  of  possession  were  shown,  the  Court  declined 
to  presume  that  the  "apparent  sign"  had  its  origin  during  the 
unity  {e),'\ 

(b.)  Implied  Grant  of  Wmjs. 

Where  the  easement  is  of  such  a  nature  as  to  have  no  separate  Easements 
and  distinct  existence  during  the  unity  of  ownership,  then,  upon  ^^^^^t  and 
the  severance,  no  grant  will  be  implied.     The  doctrine  of  implied  continuous, 
grant,  like  the  destination  du  pdre  de  famille,  confers  a  title  only 
to  easements  which  are  apparent  and  continuous  (/). 

"  It  is  obvious,"  says  Pardessus,  "  that  this  disposition  (^tat 
des  lieux),  which,  from  a  simple  destination  du  p^re  de  famille, 
thus  changes  itself  into  a  servitude,  must  not  be  a  momentary 
change  for  the  sake  of  some  temporary  convenience ;  it  is  scarcely 
possible  to  suppose,  in  the  absence  of  express  agreement,  that  a 
party  would  have  desired  to  preserve  a  right  which  served  only 
for  purposes  purely  personal,  or  mere  pleasure.  The  parties  are 
presumed  to  have  been  desirous  of  preserving  those  servitudes 
only  which  are  evidently  necessary  "  {g). 

[And  that  the  doctrine  is  confined  to  easements  which  are  in 


(d)  (1889),  L.  R.  43  Ch.  Div.  473 :  of.       Ch.  D.  261. 

V^  T.    (2«W*  Club,  [1891]  3  Ch.  (^)  Code  Civil,  arts.  692,  694. 

(e)  Moody  y.  SteggUs  (1879),  L.  R.  12  {g)  Pardessus,  ubi  supra. 
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Meaniogof 

"oon- 

tmaoiu." 


Mr.  WilleB' 
opinion. 


^"ofiwiy»r"^  [some  sense  "  apparent  and  continuous  '*  is  evident  from  the  judg- 
ments  in  all  the  principal  authorities  (A). 

Taken  literally,  this  phrase  would  exclude  altogether  from  the 
rule  of  implied  grants  the  easement  of  a  way.  A  way  is  not  in 
the  ordinary  sense  a  continuous  easement.  But,  when  the  cases 
referred  to  are  examined,  it  seems  possible  to  understand  the 
word  "  continuous "  to  refer  in  this  connection,  not  to  continuity 
of  enjoyment,  but  to  permanence  in  the  adaptation  of  the 
tenement;  and,  so  understood,  the  rule  becomes  both  more 
in  accordance  with  the  principles  of  non-derogation  and  qualified 
necessity  by  which  it  is  generally  explained  (t),  and  more  easy  to 
reconcile  with  all  the  authorities,  including  those  now  to  be 
quoted. 

*'The  judgment  of  Bramwell,  B.,"  wrote  Mr.  Willes,  "in 
Olato  V.  Harding  (^•),  explains  the  principle  upon  which  it  is  to  be 
determined  whether  the  doctrine  discussed  in  this  section  of  the 
text  applies  to  any  particular  case.  He  said,  'With  regard  to 
the  right  of  way  ....  the  plaintiff's  title  was  derived  from  the 
lease ;  and,  unless  the  lease  granted  the  right  of  way,  it  did  not 
exist.  It  did  not  grant  the  right  in  terms ;  and  the  only  way  in 
which  it  could  grant  it  was,  that  the  condition  of  the  premises  at 
the  time  the  lease  was  granted  showed  that  it  was  intended  that 
the  right  of  way  should  be  exercised,  upon  the  principle  of  law 
that,  by  the  devolution  of  two  tenements  originally  held  in  one 
ownership,  a  right  of  way  to  a  particular  close  or  gate  would, 
as  an  apparent  and  continuous  easement,  pass  to  the  owner  and 
occupier  of  both  of  them.  But  I  think  that  the  way  in  question 
was  not  a  continuous  and  apparent  easement  within  the  principle 
of  law ;  and,  therefore,  I  arrive  at  the  conclusion  that  there  was 
no  evidence  of  the  right  of  way  alleged  in  this  case.  I  found  my 
opinion  upon  the  condition  of  the  premises  at  the  time  the  lease 
was  granted,  ....  there  being  then  only  excavations  for 
foundations,  with  openings  which  were  wholly  of  an  uncertain 
character  and  would  have  been  equally  appropriate  for  a  door,  a 


(A)  Worthington  v.  Oimton  (1860),  2 
E.  &  E.  618;  Jama  t.  Plant  (1836),  4 
A.  &  E.  749  ;  43  R.  R.  466 ;  Pearson  t. 
Speneer  (1862),  3  B.  &  S.  761 ;  BoUm 
V.  B^ton  (1879),  L.  R.  11  Oh.  D.  968 ; 
Poldfn  V.  Bastard  (1865),  L.  R.  1   Q.  B. 


166;  WheeldoHT,  Burrows  (\%1%),L.  "Si. 
12  Ch.  Diy.  31 ;  of.  Daniel  v.  Anderson 
(1862),  31  L.  J.  Ch.  610. 

(0  Above,  pp.  112,  114. 

(k)  (1858),  27  L.  J.  Exch.  292. 
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[window,  or  any  other  of  the  purposes  to  which  such  on  opening  Implied  grant 
might  possibly  be  applied '  (/).  7-^ 

**  The  reasoning  of  the  leai*ned  Baron  may  seem  to  be  incon-  opinionr 
sistent  with  the  authorities  already  referred  to  (m),  which  confirm 
the  opinions  expressed  by  the  author  in  the  second  edition  of  this 
work,  that  upon  the  severance  of  a  tenement  there  is  no  implied 
grant  of  such  easements  as  ordinary  ways.  But  the  inconsistency 
is  only  apparent,  it  being  obvious  that  there  are  some  cases 
of  ways  where  the  necessary  and  permanent  dependence  of  a  house 
upon  an  adjoining  tenement  is  exhibited  by  some  permanent  sigD, 
i.e.,  *  part  of  the  structure,'  for  the  enjoyment  of  which  a  way  is 
necessary ;  as,  for  instance,  in  the  case  of  two  adjoining  houses, 
where  the  coal  shoot  used  for  filling  the  cellar  of  one  opens  in  the 
yard  of  the  other;  or  in  the  case  of  two  adjoining  houses 
standing  in  a  garden,  the  hall  doors  of  the  houses  opening  into 
the  garden,  and  there  being  ways  from  the  hall  doors  to  the  high 
road.  If  in  the  first  case  the  owner  conveys  one  house  to  a  pur- 
chaser, or  if  in  the  latter  case  the  owner  of  the  houses  and  garden 
conveys  one  house  to  a  purchaser,  it  is  presumed  that  he  could  not 
in  the  first  case  prevent  the  purchaser  from  filling  his  cellar  through 
the  shoot,  nor  in  the  second  from  getting  into  the  highway  from 
his  hall  door  through  the  garden,  because  in  the  first  the  coals 
might  be  brought  through  the  door,  or  in  the  second  because  there 
happened  to  be  a  back  entrance  through  a  stable  yard  from  a  mews 
in  the  rear,  so  as  to  prevent  a  way  of  absolute  necessity  from  being 
set  up  through  the  garden. 

"  Even  in  the  case  of  drains,  referred  to  in  the  authorities  already 
cited,  the  easement  is  not  strictly  *  continuous  : '  the  drain  is  not 
always  flowing,  but  there  is  a  necessary  and  permanent  dependence 
of  the  house  upon  it  for  its  enjoyment  as  a  house,  in  the  state  in 
which  it  is  at  the  time  of  the  conveyance.  Nor  is  any  distinction 
drawn  between  drains  arising  by  the  act  of  man,  and  those  from 
natural  causes,  as  rain  water. 

'^  In  the  case  of  a  landlocked  house  there  is  an  ahHolute  necessity 
for  a  right  of  way  to  it.     In  such  cases  as  Pycr  v.  Carter  {n)  there 


(/)  In  the  same  case,  Pollock,  C.  B.,  way,  as  part  of  its  construction :  '*  but 

expressed  bis  opinion  that,  **it'  a  man  intimated  that  the  Court  was  not  quite 

bmlds  a  house,  and  there  is  actually  a  agreed  upon  this  principle, 
way  used,  or  obviously  and  manifestly  ,.   ak^„^  „   100  ^^l^  ,i\ 

intended  to  be  used,  by  the  occupiers  of  ("*>  ^^^^  P*  ^^^^  ^""^  W* 

the  house,  the  mere  lease  of  the  house  (n)  (1857),   1    H.  &  N.   916 ;   below, 

would  carry  with  it  the  right  to  use  the  p.  158. 
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Implied  grant  [is  not  an  absolute  necessity,  for  the  plaintLS  might  have  made  a 

^-^  drain  though  his  own  land  for  a  mere  trifle. 

opinion.  "  Richards  v.  Roue  {o)  was  treated  as  a  ease  of  absolute  necessity. 

"  Worthington  v.  Gimson  (/?),  was  a  case  where  there  were  two 
roads  to  a  market  town  from  a  farm,  the  only  difFerenoe  being  that 
one  was  shorter  than  the  other.  A  claim  of  a  right  of  way  into 
the  shorter  was  set  up,  on  the  ground  that  the  existence  of  a  cart 
way  at  the  time  of  the  conveyance,  indicating  that  the  shorter  way 
had  been  used  before  the  conveyance  of  the  farm,  together  with  the 
fact  of  the  user,  were  sufficient  to  bring  the  case  within  the  rule. 
The  distinction  between  such  a  case, — where  the  farm  might  be 
perfectly  well  enjoyed  as  a  farm  with  either  road,  and  that  (which 
has  been  put)  of  the  house  where  the  use  of  a  way  from  the  front 
door  to  a  highway,  though  not  absolutely  necessary  (as  in  the  case 
of  a  landlocked  tenement),  is  necessary  in  order  that  the  house  may 
be  enjoyed  in  the  ordinary  manner  as  a  dwelling-house  at  all, — is 
obvious.  But,  in  truth,  the  point  was  not  raised,  because  the 
question  of  necessity  was  not  left  to  the  jury,  doubtless  for  want  of 
evidence  upon  it. 

"  PheyBey  v.  Vicafy  (q),  was  a  peculiar  case,  which  was  ultimately 
compromised  upon  terms,  nor  was  the  question  of  necessity  ever  left 
to  the  jury.  If  it  had  been,  the  Court  would  have  had  an 
opportunity  of  dissenting  from  HinchcHJfe  v.  Earl  of  Kinnoul  (r). 

"  There  appear  to  be  two  classes  of  cases. 

"1.  Where  there  is  no  absolute  necessity  for  the  right  claimed, 
but  where  the  tenement  is  so  constructed  as  that  parts  of  it  involve 
a  necessary  dependence,  in  order  to  its  enjoyment  in  the  state  it  is  in 
when  sold,  upon  the  adjoining  tenement. 

"  2.  Where  there  is  an  absolute  necessity ^  as  in  the  case  of  a  land- 
locked tenement,  or  in  such  cases  as  Richards  v.  Rose,  where  the 
houses  could  not  exist  as  houses  at  all  without  mutual  support. 

"  The  first  class  of  cases  are  those  which  the  author  describes 
under  the  head  of  disposition  of  owner  of  two  tenements ;  and  it  is 
a  question  of  fact  for  a  jury  to  say  whether  the  easement  daimed 
is  necessary  for  the  use  of  the  house,  or  any  part  of  it. 

"  It  seems  that  there  are  some  cases  of  ways  which  would  fall 
within  the  first  class,  namely,  ways  which  are  essential  to  the  enjoy- 


P 


(o)  (1863).  9  Exch.  218.  R.  R.  688 ;  below,  p.  146. 

(^)^  (I860),  2  E.  ft  E.  618  ;  bdow.  ^^^  ^^^^^^^  ^  ^^  ^  ^^  ^  ^^  ^  ^ 

{q)   (1847),   16    M.   &   W.  484;    73      679 ;  below,  p.  143. 
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[ment  and  use  of  those  things  which  are  the  subject  of  the  grant,  as  Implied  grant 

in  the  case  put  of  the  coal  shoot  and  hall  door.    The  judgment  of — l— 

the  Court  of  Common  Pleas  in  HinchcUffe  v.  Earl  of  Kinnoul  {%)  is  Jpimoiu 
conclusive  upon  this  point.  It  is  obvious  that  a  hall  door  is  as 
necessary  to  the  convenient  enjoyment  of  a  dwelling-house  for 
entrance  by  the  hall,  as  a  coal  shoot  for  putting  coals  into  the 
cellar,  and  that  neither  are  the  less  so  because  persons  may  get  into 
the  house  through  a  stable  and  kitchen,  or  may  bring  their  coals  in 
through  the  doors  or  windows ;  and  as,  in  HtnchcUffe  v.  Earl  of 
Kinnouly  the  Court  was  of  opinion  that  a  right  of  way  to  the  coal 
shoot  would  be  implied,  the  jury  having  found  that  a  right  of  way 
to  it  was  necessary,  so  it  should  seem  that  it  would  also  have  held 
that  it  would  be  implied  to  the  hall  door  in  the  case  suggested 
above. 

"  The  judgment  in  Hinchcliffe  v.  Earl  of  Kinnoul  establishes, 
that,  upon  the  conveyance  of  a  house  '  consisting  of  certain  parts,' 
easements  necessary  to  the  use  of  those  parts,  as  they  actually 
stood  at  the  time  of  the  conveyance,  pass  by  implied  grant  without 
reference  to  the  question  of  absolute  necessity,  in  the  sense  that 
the  i>erson  to  whom  the  house  is  conveyed  might  possibly  be 
able  so  to  alter  the  construction  o£  the  house  as  to  be  able  to 
dispense  with  those  easements ;  and,  as  it  has  been  already  pointed 
out,  the  same  question  was  never  really  raised  either  in  Pheysey  v. 
Vicaryy  or  Worthington  v.  CHmson.^^ 

The  above  observations  were  to  some  extent  new  when  they  The  cases  to 
were  advanced  in  a  former  edition  of  this  work ;  and,  although  ^  co^^sidered. 
their  importance  is  somewhat  lessened  by  the  new  statutory  im- 
portation into  every  conveyance  of  a  grant  of  ways  "  occupied  or 
enjoyed"  with  the  tenement  granted  (^),  it  is  still  worth  while  to 
collect  all  the  cases  bearing  upon  the  point,  and  to  consider  how 
far  the  observations  in  question  are  supported  by  authority.] 

In  11  H.  4,  5,  pi.  12,  Hankford,  J.  demanded  of  Huls:  "If  a  Year-book. 
xoan  has  a  way  appendant  to  his  frank  tenement  to  go  over  the  land 
of  another,  if  he  purchases  the  land  in  which  he  has  the  way,  and 
afterwards  the  same  land  in  which  he  had  the  way  passes  into 
strange  hands,  if  he  shall  still  have  the  way  or  not  ?  "  Huls  says : 
**  He  shall  have  it  and  use  it,  for  that  a  way  is  more  necessaiy  to  a 
man  than  any  other  appendant ;  but,  if  it  had  been  common  appen- 
dant, it  would  have  been  extinct  in  perpetuimi."    Hankford,  J. : 


(«)  See  note  (r)  previous  page.  (t)  Above,  p.  83. 
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Implied  grant  « In  this  regard  I  don't  see  any  diversity,  for  without  having  pasture 

for  any  beasts  my  land  oannot  be  (gayne) ;  so  one  is  as  neoessary 

as  the  other."  Culpepper :  "  The  unity  of  possession  in  the  one 
case,  as  well  as  the  other,  extinguishes  everything."  Hankford,  J. : 
"  A  man  cannot  have  appendancy  in  his  own  soil ;  and  when  he 
purchases  the  land  in  which  he  has  the  way,  the  way  is  no  longer 
appendant,  for  he  may  make  what  ways  he  pleases  in  his  own  soil, 
though  he  had  not  any  there  before,  by  reason  of  the  property 
which  he  has  in  the  soil,  by  which  the  appendancy  is  extinct ;  and 
if  the  appendancy  be  extinct,  and  the  appendancy  is  the  reason  of 
the  title,  ergo  the  way  is  gone  for  ever." 
MorriiY,  [In  Morrts  V.  Edgington  (w),  the  tenant  of  a  public-house  sued 
gxng  on.  j^  landlord  for  obstructing  a  way  demised  by  the  lease.  The 
greater  part  of  the  premises  demised  lay  on  the  west  side  of  a  gate- 
way ;  but  they  also  comprised  a  tap-room  to  the  east  of  the  same 
gateway.  When  the  gate  was  shut,  the  tap-room  might  be 
approached  by  entering  the  ooflfee-room  in  the  western  part  of  the 
premises,  and  passing  out  and  across  the  gateway  to  the  eastern 
side.  But  the  obvious  and  usual  approach  to  the  tap-room  from 
the  street  was  through  the  open  gateway,  upon  entering  which  the 
door  of  the  tap-room  was  seen  on  the  eastern  side  of  it,  with  a 
finger-board  pointing  and  directing,  "To  the  tap-room."  The 
lease  to  the  plaintiflF,  which  included  the  tap-room,  gave  the  lessee 
a  right  of  way  through  the  lessor's  yard  lying  beyond  the  gateway 
to  some  cellars  lying  at  the  back,  but  no  express  right  of  way  to 
the  tap-room ;  and  the  gateway  and  yard  were  expressly  reserved 
to  the  lessor. 

The  lessor  having  shut  the  gates  at  nightfall  for  the  protection 
of  the  cows  in  the  yard,  and  thus  deprived  the  lessee  of  some  of 
his  custom,  this  action  was  brought.  The  plaintiff  obtained  a 
verdict,  and  the  Court  of  Common  Pleas  refused  to  set  it  aside. 

"  I  say  nothing,"  said  Mansfield,  C.  J.,  "  of  what  is  a  way  of 
necessity ;  I  know  not  how  it  has  been  expounded.  But  it  would 
not  be  a  great  stretch  to  call  that  a  necessary  way  without  which 
the  most  convenient  and  reasonable  mode  of  enjoying  the  premises 
could  not  be  had.  Then  what  are  the  circumstances  of  this  case  P 
rirst,  it  is  much  more  convenient  for  anyone  to  go  to  the  tap-room 
through  the  gateway  than  through  the  coffee-room.  And  it  is 
much  more  convenient  to  carry  out  beer  through  the  gateway  than 

(u)  (1810),  3  Taxmt.  24 ;  12  R.  R.  679. 
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[throtigh  the  ooffee-room.    Can  it  then  be  doubted  than  the  intent  Implied  grant 
was  to  give  the  same  use  of  the  way  over  the  gateway  as  the  lessor  —    ^^^*' — 
before  used  to  have?    ....    The  argument  founded  on  the  ^^^^ 
expression  of  the  special  right  of  way  goes  too  far;   for,  if  it 
deprives  the  plaintiflf  of  this  way,  it  deprives  him  of  all  ways  to 
the  tap-room."    The  argument  founded  on  the  reservation  of  the 
gateway  was  disposed  of  by  Lawrence,  J.,  on  the  same  ground. 

This  case  is  not  conclusive  on  the  point,  as  it  is  sufficiently 
supported  by  the  principle  that,  some  way  being  necessary,  the 
most  usual  and  convenient  should  be  taken.  But  the  dictum  of 
Sir  J.  Mansfield  is  of  great  importance. 

In  Hinchclife  v.  Earl  of  Kinnoul{v)  it  appeared  that  in  the  year  mnchcHfey, 
1819  Earl  Ghrosvenor,  who  was  entitled,  in  reversion  expectant  on  '^!^i 
a  ground  lease  expiring  in  1824,  to  a  messuage  and  an  adjoining 
passage,  demised  the  messuage  to  the  plaintiff  (who  was  then  in 
possession  as  under-lessee)  for  a  term  to  commence  on  the  expira- 
tion of  the  ground  lease.  Shortly  afterwards,  namely,  in  1822, 
Earl  Ghxwvenor  demised  the  passage  to  Viscount  Hampden  (who 
was  also  in  possession  under  the  ground  lease)  for  a  term  to  com- 
mence on  or  about  the  expiration  of  the  ground  lease.  It  appeared 
that,  at  the  time  of  the  execution  of  the  lease  of  1819,  the  plaintiff's 
messuage  included  a  coal  shoot  or  coal  hole  opeuing  into  the 
passage,  a  water-pipe  under  the  passage,  and  two  other  pipes 
raoning  down  the  wall  of  the  house  over  the  passage — all  which, 
according  to  the  finding  of  the  jury,  were  necessary  for  the  con- 
venient and  beneficial  use  and  occupation  of  the  messuage.  The 
oooupiers  of  the  messuage  had  long  used  the  passage  for  filling 
their  coal  cellar ;  and  the  jury  expressly  stated  that  the  coal  shoot 
could  not  be  used,  and  the  needful  repairs  to  the  pipes  could  not 
be  done,  without  passing  and  repassing  over  the  passage.  The 
plaintiff's  lease  described  the  messuage  as  abutting  on  the 
passage  (a;),  and  contained  a  covenant  by  the  lessee  to  repair  the 
messuage  and  deanse  the  pipes. 

Upon  these  facts,  the  Court  of  Common  Fleas  held  that  the 
plaintiff  was  entitled,  by  the  legal  operation  of  the  lease,  to  a 
right  of  way  over  the  passage  for  the  purpose  of  using  the  coal 
ahoot  and  cleansing  and  repairing  the  pipes.  '^We  are  of 
opinion,"  said  Tindal,  C.  J.,  "  that,  upon  the  facts  found  in  the 
special  verdict^  such  right  (the  right  of  way)  did  pass  as  a  neces- 

{v)  (1838),  6  Bing.  N.  C.  1 ;  50  B.  B.  (;r}  This  fact  was  not  adverted  to  in 

579.  the  judgment ;  bat  see  above,  p.  112. 
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Implied  grant  [sary  incident  to  the  subject-matter  actually  demised,  although  not 

— ■ — 1—  specially  named  in  the  lease.     The  rule  laid  down  in  Plowden's 

**Eariof^'  Comm.  16  a.,  is  *that  by  the  grant  of  anything  conceditur  et  id 
KinnotU.  gJne  qua  res  ipsa  haberi  non  potest ;  as,  if  one  grant  his  trees,  the 
grantee  may  enter  upon  his  land  for  the  cutting  down  and  carrying 
them  away,'  for  which  the  authority  of  the  Tear-book,  2  Bich.  2, 
is  cited.  And  again,  Twisden,  J.,  in  Pomfret  v.  Ricrqft  (y),  lays 
down  the  rule  of  law  to  be  *  where  the  use  of  a  thing  is  granted, 
every  thing  is  granted  by  which  the  grantee  may  have  and  enjoy 
such  use.  So,  if  a  man  gives  me  a  licence  to  lay  pipes  of  lead 
in  his  land  to  convey  water  to  my  cistern,  I  may  afterwards  enter 
and  dig  the  land  to  mend  the  pipes,  though  the  soil  belongs  to 
another  and  not  to  me.'  Now,  in  the  present  case,  the  jury  have 
found  expressly  by  their  verdict  that  the  passing  and  repassing 
over  the  way  or  passage  is  not  merely  convenient  but  necessary 
*  for  the  use  of  the  coal  shoot  and  of  the  pipes,  and  for  the  repair- 
ing and  amending  the  same  and  the  side  or  wall  of  the  house ; '  to 
the  performance  of  which,  it  is  also  to  be  observed,  the  lessees  are 
expressly  bound  by  the  covenant  entered  into  by  them  with  the 
lessor  by  the  same  lease. 

''Since,  therefore,  as  it  appears  to  us,  the  right  in  question 
passed  to  the  lessees  under  the  reversionary  lease  of  1819,  as 
incidental  to  the  enjoyment  of  that  which  was  the  clear  and  mani- 
fest subject-matter  of  demise,  it  becomes  unnecessary  to  consider 
the  question  argued  at  the  bar  before  us,  how  far  the  same  right 
might  or  not  pass  to  the  lessees  under  the  express  words  used  in 
the  lease  itself,  as  an  *  appurtenant  unto  the  said  piece  or  parcel 
of  ground,  messuage  or  tenement,  erections,  buildings,  and 
premises,  belonging  or  appertaining '  ?  There  are  strong  autho- 
rities in  the  law  books  to  show  these  words  capable  of  a  wider 
interpretation,  and  of  carrying  more  than  is  '  an  appurtenant '  in 
the  strict  sense  of  that  word,  where  such  interpretation  is  neces- 
sary in  order  to  give  that  word  some  operation ;  such  are  the  oases 
in  Moore's  Rep.  682  (s),  Archei^  v.  Bennett  («),  Hill  v.  Grange  (6), 


{y)  (1669),  I  Saund.   822.     On   this  ceo  faire  en  conTonient  temps;  et  ceo 

prinoiple  see  further  below,  Fart  IV.  sans    special    prescription    ou    special 

Chap.  II.  grant. — Per  Curiam.^'      This  seems  to 

(z)  The  case  referred  to  is  Brown  v.  be  like  Nxeholat  y.  Chamberlain  (aboTe, 

NiehoUf  and  is  reported  as  foUows  : —  p.  US),  and  no  authority  for  the  case  of 

<  *  Un  conduit  pnr  le  porter  de  ewe  al  nn  a  way. 

meason  Yoit  passer  ove  le  meason  per  le  (a)  (1676),  1  Ley.  131 ;  Sid.  211.  This 

parol  appurtenant,  et  Townor  foit  yener  is  a  case  of  parcels, 

en  ant.  soile  a  ceo  mender,  mes  il  doit  (b)  Plowo^  Comm.  170.    The  passage 
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["  and  others.    But  we  think  it  at  once  suflScient,  and  at  the  same  Implied  grrant 

,                                                                                            ,                                                  of  ways, 
time  safer,  to  rely  upon  the  ground  on  which  we  have  ahready  — ^ 

held  that  the  right  claimed  by  the  plaintiff  may  be  supported,  and      ^*Eariof  ^' 

to  give  no  opinion  upon  this  second  point  {c),  Kinnoui. 

"  Upon  the  whole,  it  appears  ....  that,  if  the  words  of  the 
lease  will  admit  of  such  construction  {i.e.,  of  being  construed  as 
conferring  the  right  claimed),  it  was  the  apparent  intention  of 
the  parties  to  that  instniment,  arising  from  the  state  and  circum- 
stances of  the  property  and  the  language  of  the  instrument  itself, 
that  they  should  be  so  construed." 

In  the  case  of  Pheyney  v.  Vicar ij  {d),  there  were  two  houses,  con-  Pheysey  v. 
tiguous  to  the  highway,  of  which  there  had  been  unity  of  owner-  *^^^^' 
ship.  By  will,  the  owner  of  both  de\'ised  one  to  the  plaintiff  and 
one  to  the  defendant,  each  with  "the  appurtenances  thereunto 
belonging."  During  the  unity,  and  at  the  time  of  the  severance, 
there  was  a  hard  carriage-drive  used  in  common,  and  continued 
in  front  of  the  defendant's  house  to  the  plaintiff's  front  door. 
The  plaintiff  had  another  entrance  at  the  back  of  his  house.  It 
was  contended  for  the  plaintiff  that,  on  the  severance,  a  right 
existed  to  continue  to  have  the  way  which  had  been  used  during 
the  joint  ownership;  for  it  was  an  easement  of  a  permanent 
nature,  "  stamped  upon  the  land,"  and  as  app6u:ent  as  a  right  of 
watercourse.  The  case  was  ultimately  compromised,  the  judges 
intimating  that  they  might  order  a  new  trial,  to  try  whether  the 
way  claimed  was  necessary  to  the  convenient  occupation  of  the 
plaintiff's  house.  In  the  course  of  the  argument,  Parke,  B., 
asked:  "Is  the  way  contended  for  by  the  plaintiff  to  be  con- 
strued as  of  absolute  necessity  for  access  to  property  in  its  strict 
sense,  as  in  the  older  cases,  or  as  necessary  to  the  convenient 
enjoyment  of  his  dwelling-house  with  reference  to  its  condition 
at  the  time  the  testator  had  the  lease  of  it,  as  put  in  Morris  v. 
Edginijton  (e)  by  Sir  James  Mansfield,  who  says  *  it  would  not  be 
a  great  stretch  to  call  that  a  necessary  way  without  which  the 
most  convenient  and  reasonable  mode  of  enjoying  the  premises 
could  not  be  had  *  ?  One  or  other  of  the  ways  then  in  question 
was  essential  to  the  use  of  the  house,  and  the  Court  ruled  that 

referred  to  appears  to  be  a  discussion  of  successfully  advanced    at   the   present 

the  question  whether  land  can  be  pro-  day  ;  above,  p.  87. 

perly  described  as  appurtenant  to  land.  (rf)  (1847),  16  M.  &  W.  484  ;  73  R. !?. 

(e)  The  cases   cited  certainly  do  not  583. 
seem  to  support  the  argument  referred  (e)  (1810),  3  Taunt.  31 ;  12  R.  R.  579  ; 

to,  which  could  not,  it  is  conceived,  be  above,  p.  142. 

o.  10 
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Implied  grant 
of  ways. 

Phey»ey  v. 
Vieary. 


Jamet  t. 
Plant 


WorthingUm 
T.  Oimton, 


Peanon  v. 
Speneer, 


[the  most  convenient  of  these  was  that  way  of  necessity  to  which 
the  party  was  entitled.  That  decision  is  confirmed  in  Barlow  v. 
Rhodes  (/),  which  shows  that  the  way  asserted  in  Montis  v.  Edg- 
ington  might  be  so  asserted  as  a  way  of  necessity."  Alderson,  B. : 
"  Had  this  been  not  a  dwelling-house,  but  a  field  used  for  tiUage, 
the  way  which  would  pass  must  be  such  as  would  enable  the  owner 
to  use  the  field  in  every  possible  way,  e,g,,  to  get  wagons,  &c.,  in. 
Then,  in  this  case  of  a  dwelling-house,  must  not  the  way  be  such 
as  would  enable  him  to  get  conveniently  to  every  part  of  it  ?  " 

The  decision  in  James  v.  Plant  (g)  turned  upon  a  grant  of 
ways  "usually  held,  used,  occupied,  or  enjoyed,"  with  the  quasi- 
dominant  tenement.  The  case  was  decided  upon  demurrer ;  and 
it  does  not  appear  whether  there  waa  any  "  visible  sign  "  of  the 
existence  of  the  way. 

In  Worthington  v.  Gimson  (A),  two  farms  had  belonged  to  two 
persons  as  joint  owners,  and  the  occupier  of  one  of  them  had  long 
used  a  way  over  the  other.  It  does  not  appear  whether  there  was 
a  hard  or  visible  track ;  but  the  way  had  been  regularly  used  for 
many  years.  It  was  held  that,  upon  a  partition  under  whidi  the 
farms  were  conveyed  to  separate  owners  in  severalty,  there  was 
no  implied  grant  of  the  right  to  use  the  way.  Crompton,  J.,  after 
quoting  with  approbation  the  author's  distinction  between  con- 
tinuous and  apparent  easements  on  the  one  side  and  ways  on  the 
other  (r),  continued:  "It  is  said  that  this  way  passed,  as  being 
an  apparent  and  continuous  easement.  There  may  be  a  class  of 
easements  of  that  kind,  such  as  the  use  of  drains  or  sewers,  the 
right  to  which  must  pass,  when  the  property  is  severed,  as  part 
of  the  necessary  enjoyment  of  the  severed  property.  But  this  way 
is  not  such  an  easement.  It  would  be  a  dangerous  innovation 
if  the  jury  were  allowed  to  be  asked  to  say,  from  (he  nature  of  a 
roady  whether  the  parties  intended  the  right  of  using  it  to  pass." 

In  Pearson  v.  Spencer  (A:),  the  plaintiff  and  the  defendant 
claimed  imder  the  same  devisor.  The  only  way  to  the  defendant's 
land  was  through  the  plaintiff's.  The  devise  to  the  defendant 
made  no  mention  of  ways;  but  there  was  a  road  through  the 
plaintiff's  land  which  the  devisor  had  used,  and  which  for  some 
distance  skirted  the  hedge  of  the  defendant's  land  imtil  it  came 


(/)  (1833),  3  Tyr.  280 ;  38  R.  R.  663. 
•  (ff)  (1836),  4  A.  &  E.  749 ;  43  R.  R. 
466. 

(A)  (1860),  2  E.  &  E.  618 ;  29  L.  J., 


Q.  B. 116. 

(i)  Above,  p.  115. 

{k)  (1862),  1  B.  &  S.  671 ;  affirmed  in 
error,  3  B.  &  S.  761. 
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[to  a  gate ;  and  the  question  was,  whether  the  defendant  had  a  Implied  grant 

right  of  way  along  the  road  used  by  the  devisor,  or  only  up  to — 

the  point  where  it  joined  his  hedge.  The  Exchequer  Chamber  Spencer.' 
say,  "  "We  sustain  the  judgment  of  the  Court  below  on  the  oon- 
struction  and  effect  of  James  Pearson's  will,  taken  in  connection 
with  the  mode  in  which  the  premises  were  enjoyed  at  the  time  of 
the  will.  The  testator  had  a  unity  of  possession  of  all  this  pro- 
perty. He  intended  to  create  two  distinct  farms,  with  two  distinct 
dwelling-houses,  and  leave  one  to  the  plaintiff  and  the  other  to  the 
party  under  whom  the  defendant  claims.  The  way  claimed  by  the 
defendant  was  the  sole  approach  that  was  at  that  time  used  for 
the  house  and  farm  devised  to  him.  Then  the  devise  of  the  farm 
contained,  under  the  circumstances,  a  devise  of  way  to  it,  cmd  we 
think  the  way  in  question  passed  with  that  devise.  It  falls  under 
the  class  of  implied  grants  where  there  is  no  necessity  for  the  right 
claimed,  but  where  the  tenement  is  so  constructed  as  that  parts  of 
it  involve  a  necessary  dependencSy  in  order  to  its  enjoyment  in  the 
state  it  is  in  when  devised,  upon  the  adjoining  tenements.  These 
are  rights  which  are  implied,  and  we  think  that  the  farm  devised  to 
the  party  under  whom  the  defendant  claims  could  not  be  enjoyed 
without  dependence  on  the  plaintiff's  land  of  a  right  of  way  over 
it  in  the  customary  manner.'* 

In  Lang  ley  v.  Hammond  {l)y  the  defendant,  having  taken  a  T^angieyY, 
surrender  of  part  of  a  farmyard  adjoining  her  premises,  with  the  *""^ 
appurtenances  ^'used  cmd  enjoyed"  with  the  part  surrendered, 
claimed  the  right  to  use  a  road  running  through  the  remainder  of 
the  surrenderor's  property.  The  way  was  to  some  extent  defined, 
but  does  not  appear  to  have  been  hard  and  gravelled.  The  de- 
fendant's contention  was  negatived,  two  of  the  judges  deciding 
the  case  on  the  authority  of  Thomson  v.  Waterloto  (m).  But 
Bramwell,  B.,  gave  judgment  as  follows : — 

''  I  also  think  this  inile  must  be  discharged.  I  am  not  prepared 
to  say,  and  I  do  not  understand  the  Master  of  the  Rolls  to  have 
decided,  that  a  right  of  way  could  not  pass  under  words  such  as 
those  here  used,  even  though  there  had  always  previously  been 
unity  of  ownership  and  of  possession.  And  should  the  case  arise, 
I  should  wish  for  time  to  consider  before  I  assented  to  the  doc- 
trine supposed  to  have  been  laid  down.  Suppose  a  house  to  stand 
100  yards  from  a  highway,  and  to  be  approached  by  a  road 


(/)  (1868),  L.  R.  3  Exch.  161.  {m)  See  aboTe,  p.  92. 

10(2) 
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Himinond, 


Implied  grant  [running  along  the  side  of  a  field,  used  for  no  other  purpose,  but 
-  only  fenced  off  from  the  field,  which  I  assume  to  be  the  property 
of  the  owner  of  the  house.  I  should  wish  for  time  to  consider 
before  deciding  that  on  the  conveyance  of  the  house  the  right  to 
use  the  road,  not  being  a  way  of  necessity,  would  not  pass  under 
such  words  as  these.  The  ground  on  which  I  think  this  rule 
ought  to  be  discharged  is,  that  there  is  here  really  no  defined  road. 
It  is  said  that  it  is  hard  and  gravelled,  but  in  truth  as  soon  as  you 
turn  out  of  West  Street,  you  do  not  come  into  what  is  a  road  and 
nothing  else,  kept  for  no  other  purpose,  but  into  a  rick-yard,  where 
the  occupier  could,  and  no  doubt  did,  go  in  any  particular  direction 
he  desired.  But  this  is  not  a  way  of  such  a  definite  kind  as  will 
pass  under  general  words  ;  it  is  no  more  a  way  (if  I  may  use  the 
illustration)  than  the  short  cut  a  man  may  take  across  his  room 
from  the  piano  to  the  fireplace  is  a  way.  In  one  sense,  no  doubt, 
it  is  a  way  which  he  may  use,  but  he  only  uses  it  equally  with 
ways  in  other  directions,  by  virtue  of  his  rights  of  possession,  not 
because  there  is  any  road  made  there,  but  because  it  is  the  shortest 
cut  to  the  place  he  wishes  to  get  to." 

In  Watts  V.  Kelson  (n),  Lord  Justice  Mellish,  in  the  course  of 
the  argument,  made  the  following  observation :  "  When  a  man 
walks  over  his  own  land  in  a  particular  direction,  he  is  not  using 
anything ;  he  is  merely  going  where  he  pleases  on  his  own  pro- 
perty. But  where  there  is  a  structure  erected  for  a  purpose 
connected  with  a  certain  part  of  his  property,  the  case  is  quite 
different.  I  am  not  satisfied  that,  if  a  man  construct  a  paved 
road  over  one  of  his  fields  to  his  house,  solely  with  a  view  to  the 
convenient  occupation  of  the  house,  a  right  to  use  that  road  would 
not  pass  if  he  sold  the  house  separately  from  the  field."  And  in 
giving  the  judgment  of  the  Court,  he  says :  "  We  may  also 
observe  that,  in  Langley  v.  Hammond  (o).  Baron  Bramwell  ex- 
pressed an  opinion,  in  which  we  concur,  that,  even  in  the  ease 
of  a  right  of  way,  if  there  was  a  formed  road  made  over  the  alleged 
servient  tenement  to  and  for  the  apparent  use  of  the  dominant  tene- 
ment, a  right  of  way  over  such  road  might  pass  by  a  conveyance 
of  the  dominant  tenement  with  the  ordinary  general  words"  {p). 


WaiU  T. 
KeU<m. 


(n)  (1870),  L.  R.  6  Ch.  at  pp.  172, 
174.  The  decision  did  not  depend  on 
this  point  (see  above,  p.  125). 

(o)  (1868),  L.  R.  3  Exoh.  161. 

\p)  Of.  KayT.  Oxley  (1876),  L.  R.  10 


Q.  B.  360.  Erj,  J.,  quoted  and  adopted 
these  dicta  in  Barkshire  y.  Orubb  (1881), 
L.  R.  18  Ch.  D.  616 ;  but  that  case  also 
was  not  decided  on  this  ground  (see 
above,  p.  99). 
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[In  both  of  these  cases,  the  conveyance  which  was  the  subject  Implied  grant 

of    adjudication  included  ways   "used  and  enjoyed"   with  the  --^ — 

alleged  dominant  tenement ;   and  they  are,  therefore,  no  express 
authority  upon  the  efPect  of  a  conveyance  without  those  words. 

The  case  of  Davies  v.  Sear  (q)  was  an  authority  in  favour  of  the  !>«?•«  v. 
implied  reservation  of  a  way,  the  **  apparent  sign "  in  this  case 
being  an  archway  upon  the  quasi-dominant  tenement.  But  this 
case,  so  far  as  it  rest«  on  the  doctrine  of  implied  reservation  pure 
and  simple,  must  now  be  deemed  to  be  overruled  by  Wheeldon  v. 
Burrows  (r). 

In  Brett  v.  Clowser  {h)  the  plaintiff  sued  the  defendant  Clowser,  Brett  v. 
among  other  things,  for  the  obstruction  of  a  right  of  way  claimed  ^^'^' 
by  the  plaintiff  over  Clowser's  premises.  It  appeared  that 
Clowser,  who  had  occupied  his  premises  since  1867  under  an 
agreement  for  a  lease  entered  into  by  the  common  owner  of  the 
plaintiffs  and  defendant's  premises,  had  made  an  arrangement  with 
a  former  tenant  of  the  plaintiff's  premises,  which  was  expressly 
limited  to  the  duration  of  such  tenant's  interest,  under  which  a 
door  had  been  opened  from  part  of  the  plaintiff's  premises  into 
dowser's  premises,  and  a  way,  leading  from  this  door  to  the  high 
road,  had  been  used  by  the  tenant  in  question  and  his  customers. 
In  June,  1878,  the  tenant's  interest  expired.  In  September,  1878, 
the  premises  occupied  by  him  were  re-let  to  the  plaintiff,  with  all 
ways,  &c.,  belonging  or  appertaining  thereto.  In  October,  1878, 
Clowser  took  a  legal  demise  of  his  premises  under  his  old  agree- 
ment. The  plaintiff  claimed  a  right  of  way  through  the  doorway 
into  the  high  road. 

Denman,  J.,  in  giving  judgment  for  the  defendant,  said  that  the 
question  must  turn  upon  whether  the  lease  of  September  contained 
any  such  words  as  to  create  anew  the  right  of  way  claimed.  "  It 
was  contended  for  the  plaintiff  that  it  did,  because  the  way  was  an 
obvious  one,  passing  through  a  made  doorway  and  over  a  defined 
path,  and  being  in  actual  use  at  the  time  at  which  the  lease  of  the 
23rd  of  September,  1878,  was  made ;  and  a  dictum  of  Bramwell,  B., 
in  the  case  of  Langlcy  v.  Uammond  (t)  was  strongly  relied  on. 
That,  however,  was  a  case  in  which  the  words  of  the  deed  in  ques- 
tion were  these,  *  together  with  all  ways  therewith  *  (Le,^  with  the 
premises)  *  now  used,  occupied,  and  enjoyed,' — words  which  render 


(q)  (1S69),  L.  B.  7  Eq.  427.  («)  (1880),  L.  R.  6  0.  P.  D.  376. 

(r)  (1879),  L.  R.  12  Oh.  Div.   31  ;  [t)  (1868),  L.  R.  3  Exch.  at  p.  171 

beloir,  p.  164.  above,  p.  147. 
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Brett  V. 
Clowser. 


Implied  grant  [the  dictum  wholly  inapplicable  to  the  present  case.  The  words  of 
the  lease  to  the  plaintiff  relied  upon  as  conveying  the  right  of  way 
in  question  were  the  words  *  ways,  paths,  passages,  easements,  com- 
modities, advantages,  and  appurtenances  to  the  said  premises, 
belonging  or  in  anywise  appertaining/  It  was  contended  that  the 
way  in  question  passed  under  these  general  words,  and  the  judg- 
ment of  Lord  Justice  Mellish  in  Watts  v.  Kelson  (w)  was  cited  in 

support  of  that  contention Kaf/  v.  Oxlet/  {x)  was  also  relied 

upon,  in  which  Lush,  J.,  speaks  approvingly  of  the  view  taken  by 
Bramwell,  B.,  in  Langley  v.  Hammond,  But,  in  all  these  cases, 
the  *  general  words,*  found  in  the  conveyance,  which  were  relied 
upon,  were  words  descriptive  of  the  easements  in  question,  as  *  with 
the  premises  now  occupied  or  enjoyed ; '  and  [they]  are  therefore 
no  authorities  for  the  plaintiff  in  the  present  case,  which  falls 
within  the  doctrine  laid  down  in  Worthington  v.  Gimson  (y), 
Pearson  v.  Spencer  {z)y  and  Wheeldon  v.  Burrotcs{a),  that,  except 
in  the  case  of  a  way  of  necessity,  in  the  absence  of  any  reservation, 
no  right  to  use  ways  which  have  been  used  and  enjoyed  in  fact 
passes  to  a  grantee  of  the  land,  unless  there  be  something  in  the 
conveyance  to  show  an  intention  to  create  the  right  to  use  the  way 
de  novo." 

The  decision  in  Brett  v.  Clowser,  so  far  as  it  rests  on  the  opinion 
above  quoted,  appears  to  be  directly  contrary  to  the  dicta  of  Bram- 
well, B.,  Mellish,  L.  J.,  and  Lush,  J.,  above  quoted,  and  in  fact  to 
decide  the  point  under  discussion.  But  it  may  be  observed  that 
Mr.  Justice  Denman  does  not  seem  to  have  had  before  him  the 
cases  of  Hinchclifie  v.  Earl  of  Kimioul  and  Pheysey  v.  Vt'caryy  above 
quoted ;  and  that  the  actual  decision  in  Brett  v.  Clowser  is  suflS- 
ciently  supported  by  the  consideration  that  at  the  date  of  the 
plaintiff's  leeise  the  adjoining  premises  were,  by  virtue  of  the 
agreement  of  1867,  equitably  vested  in  Clowser  (6). 
Bayiey  ▼.  The  decision  in  Bayley  v.  Cheat  Western  Rail,  Co,  (c)  turned  on 

Ra^^^*^^  the  words  of  the  conveyance;  but  Chitty,  J.,  in  the  course  of  his 
judgment  made  some  observations  which  bear  directly  on  the 
point  under  discussion.     "Before  I   go   to   the  authorities,"  he 


ObservationB 
on  Brett  y. 
Clotcser. 


(u)  (1870),  L.  R.  6  Ch.  App.  at  p. 
174. 

(x)  (1876),  L.  R.  10  Q.  B.  360. 

(y)  (I860),  2  E.  &  E.  618;  39  L.  J., 
Q.  B.  116. 

(z)  (1862),  1  B.  ft  S.  671 ;  3  B.  &  S. 
761. 


(a)  ^1879),  L.  R.  12  Ch.  Dir.  31. 

(b)  See  Beddington  y.  Atleet  quoted 
above,  p.  128,  n. 

((?)  (1884),  L.  R.  26  Ch.  D.  434  ;  of. 
per  bowen,  L.  J.,  at  p.  463,  and  Ford  y. 
Metropolitmi  and  IHstriet  Bailwaye  (1886), 
L.  R.  17  Q.  B.  Div.  12. 
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[says,  "  I  will  mention  the  following  point.     During  the  argument  Implied  grant 

I  put  this  ease  to  the  plaintiff's  counsel.     Assume  that  a  house  

abuts  on  a  private  road  belonging  to  the  owner  of  the  house,  with  ^^^^  jrenurn 
its  front  door  opening  on  to  the  private  road,  and  that  there  is  •^«*'*  ^• 
an  ordinary  back  way  to  the  house,  so  that,  as  a  matter  of  fact, 
you  could  get  into  the  house,  not  by  the  front  door  in  the  ordinary 
way,  but  by  the  back  door.  If,  in  those  circumstances,  the  owner 
of  the  house  and  of  the  private  road  in  front  were  to  grant  the 
house,  and  the  deed  were  entirely  silent  as  to  the  private  road 
running  in  front,  would  the  grantee  of  the  house  have  a  right  of 
way  ?  ITie  plaintiff's  counsel  said  *  No  ; '  and,  as  far  as  I  am 
aware,  there  is  no  express  decision  on  the  point.  But,  if  that 
point  should  ever  come  for  decision,  it  seems  to  me  it  will  be 
worthy  of  consideration,  whether  the  same  principle  which  applies 
to  the  grant  of  a  house  with  reference  to  light  should  not  apply 
to  the  grant  of  the  house  with  reference  to  a  way  of  this  kind.  I 
am  assuming  that  in  such  a  case  there  is  a  front  door,  and  that 
the  private  road  is  the  usual  mode  of  access  to  the  house  as  a 
house,  a  man  not  being  in  the  habit  of  approaching  his  own 
house  by  the  back  door.  I  quite  admit  that  in  point  of  law 
there  is  a  difference  between  the  easement  of  light,  which  is 
always  permeating  the  open  spaces  which  form  the  windows  of  a 
house, — for  in  that  sense,  no  doubt,  the  easement  of  light  is  con- 
tinuous; whereas,  as  regards  a  right  of  way,  that  is  a  discon- 
tinuous easement,  because  a  man  is  not  always  walking  in  and 
out  of  his  front  door.  But  at  the  same  time  the  reason  why  the 
easement  of  light  passes  as  against  the  grantor  is  because  the 
grantor  has  granted  the  house  in  the  state  in  which  it  is.  It 
seems  to  me  there  is  strong  groimd  for  holding,  if  the  point 
should  come  up  for  consideration,  that,  in  the  case  I  have  put  of 
the  right  of  way,  there  is  in  like  manner  a  grant  of  the  house  to 
be  used  as  the  house  stands,  and  that  the  ordinary  mode  of 
access  to  the  front  door  is  one  that  ought  to  pass.  But  that  is 
not  the  case  I  have  now  to  consider.*' 

In  Ford  v.  Meiropolitan  Railway  Companies  (d)  the  point  arose.  Ford  v. 
but  not  directly  between   grantor  and   grantee.     The  plaintiffs  ^^^iw*^^ 
were  lessees  of  rooms  situate  in  the  back  block  of  a  house,  the 
usual  (but  not  the  only)  mode  of  access  being  through  a  passage 
and  hall  forming  part  of  the  front  block.    A  railway  company 

[d)  (1886),  L.  R.  17  Q.  B.  Diy.  12. 
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:  ways. 

Ford  V. 

Metropolitan 

Jtailicai/8. 


Implied  grant  [having,  under  their  oompnlflory  powers,  taken  down  the  front 
block  and  removed  the  hall,  it  was  held  that  the  plaintiffs  were 
entitled  to  compensation  for  loss  of  their  easement.  "It  wus 
said,"  said  Bo  wen,  L.  J.,  "  that  this  mode  of  access  was  a  way  of 
necessity.  That  appears  to  me  to  be  an  imperfect  statement  of 
its  character.  A  right  of  way  of  necessity  is  a  right  which 
arises  by  implication;  but  its  true  nature,  and  the  distinctions 
which  obtain  between  the  present  right  of  access  claimed  and  a 
right  of  way  of  necessity  is  explained  in  Pearson  v.  Spencer  (e). 
The  present  right,  using  the  language  of  Lord  Chief  Justice 
Erie,  falls  imder  that  class  of  implied  grants  *  where  there  is  no 
necessity  for  the  right  claimed,  but  where  the  tenement  is  so 
constructed  as  that  parts  of  it  involve  a  necessary  dependence, 
in  order  to  its  enjoyment  in  the  state  it  is  in  when  devised,  upon 
the  adjoining  tenement.'  It  was  therefore  a  private  right  which 
the  occupiers  of  these  rooms  were  by  law  entitled  to  make  use  of 
in  connection  with  their  property." 

At  last,  in  Brown  v.  Alahcmter  (/),  the  question  came  up  directly 
for  decision.  There,  a  lessee  of  two  plots  of  land,  A.  and  B., 
had  built  upon  B.  two  houses  with  gardens,  the  houses  fronting 
to  one  road  and  the  gardens  communicating  with  another  by 
garden-gates  and  a  back-way  formed  over  plot  A.  The  back- 
way,  though  not  the  only  access  to  the  houses  on  plot  B.,  was 
the  only  convenient  way  by  which  manure,  &c.,  could  be  taken 
into  the  gardens,  and  was  admitted  to  be  essential  to  the  com- 
fortable enjoyment  of  the  houses.  The  houses  on  plot  B.,  with 
their  *' rights,  easements,  and  appurtenances,"  were  conveyed  to 
the  defendant,  and  subsequently  plot  A.  to  the  plaintiff.  It  was 
held  that  the  defendant  was  entitled  by  implication  to  a  right 
of  way  over  the  back-road.  Mr.  Justice  Kay,  after  referring  to 
many  of  the  above  cases,  proceeded :  "  It  seems  to  me  that  the  law 
is  this — that  a  particular  formed  way  to  an  entrance  to  premises 
like  these,  *  Westboume '  and  *  Cottisbrook,'  which  leads  to  gates 
in  a  wall  part  of  these  demised  premises,  and  without  which  those 
gates  would  be  perfectly  useless,  may  pass  although  in  some  sense 
it  is  not  an  apparent  and  continuous  easement;  or  rather  may 
pass — because,  being  a  formed   road,   it  is   considered    by  the 


Brown  v. 
Alabaster, 


(e)  Above,  p.  146. 

(/)  (1887),  ii.  R.  37  Ch.  D.  490.  Of. 
Thomas  ▼.  (hem  (1887),  L.  B.  20  Q.  B. 
Dir.  226,  oited  below,  p.  169 ;  and  dist. 


Tawi  y.  KnowUt,  [1891]  2  Q.  B.  664, 
where  the  quasi-servient  property  was 
in  mortgage  at  the  date  of  seyeranoe. 
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[authorities,  in  eases  like  this,  to  be  a  continuous  and  apparent  Implied  grant 

easement — by  implied  grant  without  any  large  general  words,  or '- — 

indeed  without  any  general  words  at  all.  Here  I  have  a  case  in  Alabaster, 
which  these  two  gardens,  although  they  are  not  absolutely  in- 
accessible, are  inaccessible  except  through  a  part  of  the  house, 
imless  they  ai'e  to  be  reached  by  the  gates  at  the  bottom  of  the 
gardens  communicating  with  this  formed  back-way.  That  it  was 
intended,  looking  at  all  the  facts,  that  the  persons  to  whom 
*  Westboume '  and  •  Cottisbrook '  were  conveyed  should  have  the 
use  of  those  two  gates  and  of  this  back-way,  is,  to  my  mind, 
beyond  all  doubt.  Then,  although  I  agree  that  it  is  not  for  all 
purposes  a  way  of  necessity,  do  I  want  any  express  grant?  It 
seems  to  me  to  be  clear  on  the  authorities  that  an  express  grant 
is  not  wanted  in  such  a  case  as  this.  Therefore  I  hold  that  the 
right  to  use  this  back-way  in  the  same  mode  as  it  was  usable  by 
the  occnpiers  of  *  Cottisbrook '  and  '  Westboume '  at  the  time  of 
the  grant  of  these  properties  did  pass  by  implied  grant,  and 
accordingly  this  case  must  be  decided  on  that  footing." 

In  Nicholh  v.  NichoUs  {g)  the  point  was  again  directly  decided,  Nichoiu  y. 
although  the  learned  judge  appears  to  some  extent  to  have  based  ^ 
his  decision  upon  general  words  which  he  was  of  opinion  ought  to 
be  implied.  In  that  case  three  persons,  of  whom  the  plaintiff  and 
defendant  were  two,  were  entitled  to  the  residuary  real  estate  of  a 
testator  in  equal  shares.  Two  adjoining  houses,  called  "  Bedeburn" 
and  "  Stanley  Villa,"  formed  part  of  the  testator's  residuary  real 
estate,  and  by  an  agreement  entered  into  by  the  three  beneficiaries 
for  the  purpose  of  dividing  the  residuary  estate,  it  was  agreed  (inter 
alia)  that  "  Bedebum  "  should  be  taken  by  and  forthwith  conveyed 
to  the  plaintiff,  and  "Stanley  Villa"  should  be  taken  by  and 
forthwith  conveyed  to  the  defendant. 

These  two  houses  fronted  upon  a  road  called  Park  Eoad,  each 
having  a  front  entrance  from  that  road.  Along  one  side  of 
"  Stanley  Villa,"  commencing  from  Park  Road,  ran  a  private  side 
road  made  up  with  gravel  between  walls  and  fences ;  this  road  was 
continued  until  it  met  another  road  at  right  angles,  which  was  also 
made  up  with  gravel  between  fences,  and  ran  at  the  back  of  the 
two  houses,  affording  a  back  entrance  to  each  of  them.  The  plain- 
tiff claimed  the  right  to  the  use  of  this  side  and  back  road,  and 


{ff)  (1900),  81  L.  T.  811. 
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IficholU  V. 
NicholU, 


Brazier  r. 
GUutpool, 


Implied  grant  [Stirling,  J.,  held  that  she  was  entitled  to  such  use  on  the  ground 
^^'  that  the  agreement  being  executory  was  to  be  followed  by  convey- 
ances which  ought  to  be  treated  as  if  they  were  contemporaneous, 
and  that  in  these  conveyances  the  descriptions  should  be  followed 
by  such  general  words  a?,  previously  to  the  Conveyancing  Act, 
1881,  could  have  been  insisted  on  by  a  purchaser  as  a  matter  of 
right,  and  these  words  he  took  for  the  purpose  of  his  judgment  to 
be  '*  together  with  the  ways,  rights  and  appurtenances  thereunto 
belonging." 

The  followiug  passage  appears  in  the  judgment :  "  Although  in 
general  a  way,  not  being  a  way  of  necessity,  does  not  fall  within 
this  rule,  still  it  is  established,  by  many  cases,  that  a  formed  road 
over  one  tenement  to  and  for  the  apparent  use  of  the  other  does  "  ; 
and  the  learned  judge  referred  to  Pearson  v.  Spencer  (h)  and  Brotcn 
V.  Alabaster  (i). 

In  Brazier  v.  GlasHpool  (k),  where  the  plaintiff  claimed  a  right  of 
way  over  a  tramway  owned  by  the  defendant,  in  respect  of  a  piece 
of  land  granted  to  him  by  the  defendant,  Byrne,  J.,  although 
deciding  the  point  in  the  plaintiff's  favour  under  the  Conveyancing 
Act,  1881  (/),  expressed  his  opinion  that  there  was  an  implied  grant 
of  the  right  of  way,  which,  though  not  a  way  of  necessity,  was  a  way 
constructed  in  accordance  with  a  prior  agreement  between  the  plaintiff 
and  the  defendant,  and  was  an  apparent  and  formed  tramway  at 
the  date  of  the  conveyance,  enjoyed  in  such  a  manner  as  to  lead  to 
a  reasonable  expectation  that  the  enjoyment  would  be  permitted  to 
continue. 

miner's  Safe        In  Mihier^s  Safe  Co,,  Ltd.  v.   Great  Northern  and  City  Rail. 

Great  Northern  ^^'  (^'0»  ^^^  question  arose  again,  and  was  treated  by  the  learned 

and  City  judge  as  being  hardly  open  to  question,  at  any  rate  in  the  case  of 

grants  ititer  vivos. 

In  that  case  a  testator  built  a  row  of  houses,  fronting  on  to  a 
public  street,  and  having  a  narrow  passage  at  the  back  with  which 
they  all  communicated.  The  plaintiffs  were  owners  in  fee  of  two 
of  these  houses,  and  the  defendants  of  two  others,  both  deriving 
their  title  from  the  testator,  who  had  made  no  express  grant  of 
any  rights  of  way  over  the  passage,  in  dealing  with  the  property 
by  his  will.     The  defendants  pulled  down  their  houses,  and  built 


(A)  Cited  above,  p.  146. 
(«)  Cited  aboye,  p.  162. 
(k)  [1901]  W.  N.  237 ;  cited  aboye, 
p.  106. 


(/)  44  &  45  Vict.  0.  41,  b.  6. 
(m)  [1907]  1  Ch.  20S  (oompromised  on 
appeal). 
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[on  their  site  an  underground  railway  station,  whence  their  Implied  grant 
passengers  made  use  of  the  passage.  The  plaintiffs  brought  an  —  ^^^^' — 
action  against  the  defendants  to  restrain  this  user.  ^o**^Ltd^v^ 

Kekewich,  J.,  after  stating  the  facts,  continued  as  follows :  OreatNorthem 
"  The  first  question  is  whether  the  several  devisees  had  rights  of  ^^i/.  cl. 
way  over  the  passage.  None  are  expressly  given,  but  it  is  said 
that  rights  must  be  implied  from  the  surrounding  circumstances, 
and  I  entertain  no  doubt  that  this  contention  is  sound.  If  this 
were  a  case  of  grant  instead  of  devise,  rights  of  way  would  neces- 
sarily be  implied,  and  there  is  ample  authority  for  the  proposition 
that  the  settled  law  as  regards  implied  grants  is  applicable  to 
devises,  where  the  circumstances  demand  its  application."  The 
learned  judge  referred  to  Phillips  v.  Low  («),  and  to  Pearson  v. 
Spencer^  quoting  from  the  passage  in  the  judgment  delivered  by 
Erie,  C.  J.,  in  the  latter  case,  which  is  quoted  above  (o),  and  con- 
tinued :  "  Bearing  in  mind  that  the  passage  with  which  we  are 
dealing  has  been  constructed  for  the  convenience  of  these  houses, 
there  seems  to  be  here  that  *  necessary  dependence  *  of  which  the 
Chief  Justice  speaks,"  (in  Pearson  v.  Spencer)  "  and  that  is  not  at 
all  affected  by  the  fact  that  these  houses  had  entrances  to  Finsbury 
Pavement." 

The  decision  was  that  there  was  an  implied  grant  both  to  the 
plaintiffs  and  defendants,  but  that  the  grant  was  limited  to  business 
and  domestic  purposes  only,  and  that  the  user  by  the  defendants 
was  excessive,  and  unauthorised  by  the  implied  grant. 

In  an  Irish  case,  Macnaghten  v.  Baird  (/?),  the  easement  claimed  Maenaghten 
was  the  right  to  use  water  from  a  well  situate  on  the  premises  of  ^'  -^*""^* 
the  plaintiff,  by  whom  these  premises  and  the  premises  in  respect 
of  which  the  easement  was  claimed  had,  prior  to  1875,  been  held. 
In  1875  the  latter  premises  were  let  by  the  plaintiff  to  a  tenant 
through  whom  the  defendant  claimed. 

The  question  came  before  the  Irish  Court  of  Appeal,  who  decided 
against  the  easement  claimed,  on  the  groimd,  so  far  as  concerns  the 
question  now  under  consideration,  that  the  defendant's  premises,  on 
which  a  dwelling-house  then  stood,  had  upon  them,  at  the  date  of 
the  letting  of  1875,  only  a  barn,  for  the  purposes  of  which  the 


(»)  [1892]  1  Ch.  47.  (o)  Page  147. 

{j>)  [1903]  2  It.  R.  731. 
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Result  of  the 
dificuBsion. 


Extinguish 
ment. 


Implied  jp^nt  [right  claimed  was  unnecessary,  and  it  was  therefore  not  an  existing 
right  at  the  date  of  the  severance. 

To  sum  up,  it  is  clear  that  a  way  merely  used  with  the  quasi- 
dominant  tenement  over  other  land  of  the  same  owner,  and 
not  evidenced  by  any  apparent  sign,  will  not,  independently  of 
the  Conveyanciug  Act,  1881  (g),  pass  upon  a  conveyance  of  the 
quasi- dominant  tenement  without  special  words. 

Further,  it  cannot  be  said  to  be  completely  settled  that  such  a 
way  will  pass  if  the  only  "  apparent  sign  "  be  the  state  of  the  road 
on  the  quasi-servient  tenement  itself.  A  hard  and  gravelled  road 
is  indeed  "  apparent ;  "  but  it  is  in  this  case  a  part,  not  of  the 
tenement  conveyed,  but  of  the  tenement  retained,  and  it  cannot  be 
said  that  such  a  way,  by  reason  merely  of  its  **  apparent "  nature, 
is  necessary  to  the  use  of  any  part  of  the  tenement  conveyed. 
It  is,  however,  submitted  that  a  formed  road  or  way  over  one 
tenement,  for  the  apparent  use  of  the  other,  such  road  or  way 
being  necessary  for  the  reasonable  and  convenient  occupation 
and  enjoyment  of  the  quasi-dominant  tenement,  will  pass,  by 
implied  grant,  upon  a  severance  of  the  tenements. 

And  where  the  "  apparent  sign  "  of  user  is  a  part,  not  of  the 
tenement  retained,  but  of  the  tenement  conveyed, — such  as  a 
substantial  and  permanent  doorway,  or  a  formed  road  extending 
over  both  tenements,— there  is  ample  authority  for  saying  that  the 
doctrine  of  implied  grant  applies. 

It  has  already  been  pointed  out  by  the  learned  author  that  there 
is  no  distinction  between  the  different  kinds  of  easements  as  to 
their  being  extinguished  by  unity  of  ownership.  The  distinction 
is,  that  upon  a  severance  of  the  tenements  those  easements  arising 
from  **  the  disposition  of  the  owner  of  two  tenements,"  and  ease- 
ments of  necessity,  are  created  de  novo  by  implied  grant,  while 
other  easements  require  express  words  of  grant  to  create  them. 


The  aathor*8 
opinion. 


(c.)  Implied  Reservation, 

It  was  the  opinion  of  the  author  of  this  treatise  that,  upon  a 
severance  of  two  tenements  connected  by  some  apparent  sign  of 
f  eivitude,  whether  by  the  grant  of  the  quasi-dominant  or  of  the 
quasi-servient  tenement,  an  easement  was  by  implication  created 


{q)  AboTe,  p.  83. 
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[in  favour  of  the  quasi-dominant  property.      Looking  upon  the  The  author's 


opiiiiun 


quasi-easement  as  a  quality  added  to  the  dominant  close  by  the 
owner  of  both  tenements,  he  held  that  this  quality  remained 
impressed  upon  it  for  the  benefit  of  either  grantee  or  grantor. 
And,  in  his  view,  the  doctrine  that  both  parties  are  equally 
bound  to  respect  the  disposition  of  the  property,  derived 
additional  weight  from  its  coincidence  with  the  analogous  case  of 
easements  oommonly  called  of  necessity,  which,  it  is  quite  clear, 
are  equally  implied  in  favour  of  both  parties.  He  saw  no 
reason  why  a  purchaser  should  not  exercise  caution  in  ascertaining 
what  easements  his  projected  purchase  is  liable  to  in  favour  of  his 
vendor,  as  well  as  in  favour  of  other  adjoining  owners. 

This  opinion,  which  was  shared  by  Mr.  Willes,  must  now  be  No  implied 
considered  to  be  overruled,  the  Courts  considering  that  the  opera- 
tion of  the  doctrine  in  question,  on  a  sale  of  the  quasi-servient 
tenement,  is  prevented  by  the  principle  that  '*  a  man  cannot 
derogate  from  his  own  grant.'*  But  in  view  of  the  importance  of 
the  controversy,  it  is  worth  while  to  consider  the  authorities  on 
both  sides. 

In  Nicholas  v.  Chamherhin^  quoted  above  (r),  the  judgment  of  mcholaa^, 
the  Court  makes  no  distinction  between  the  case  where  the  quasi-       ^  ^  ^^"' 
dominant  tenement,  the  house,  is  sold  first,  and  the  case  where  it 
is  retained.] 

In  Riviere  v.  Bower  (s),  the  plaintiff  was  proprietor  of  a  house  mvierey. 
which  he  had  divided  into  two  tenements,  one  of  which  he  demised  -^^^• 
to  the  defendant,  retaining  the  other  in  his  own  occupation ;  the 
defendant  obstructed  a  window  which  the  plaintiff  had  made  in 
Ins  own  house  shortly  before  the  demise  to  the  defendant.  On  the 
part  of  the  defendant,  it  was  objected  that  the  action  did  not  lie 
unless  the  window  was  ancient.  Lord  Tenterden  held  "  that  the 
action  was  maintainable  against  a  person  holding  as  tenant,  for  an 
obstruction  to  a  window  existing  in  the  landlord's  house  at  the 
time  of  the  demise,  although  of  recent  construction,  and  that 
although  there  was  no  stipulation  at  the  time  of  the  demise 
against  the  obstruction." 

In  Palmer  v.  Fletcher  (^),  Kelynge,  J.,  said,  suppose  the  land  Palmer  y. 
had  been  sold  first  and  the  house  after,  the  vendee  of  the  land  ^^^^' 
might  stop  the  lights.     Twysden,  J.,  on  the  contrary,  said,  whether 


(r)  Page  118.  {t)  (1676),  1  Lev.  122;  above,  p.  121. 

(*)  (1824),  By.  &  Moo.  24 ;  27  B.  B.  726. 
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Tenant  v, 
OoMwin, 


No  implied    the  land  be  sold  first  or  afterwards,  the  vendee  of  the  land  cannot 

L  stop  the  lights  of  the  house  in  the  hands  of  the  vendor  or  his 

assignees,  and  oited  a  case  to  be  so  adjudged. 

In  Tenant  v.  Goldwin  (m),  Lord  Holt,  as  reported  by  Lord 
Raymond,  said:  "As  to  the  case  of  Palmer  and  Fletcher y  if, 
indeed,  the  builder  of  the  house  sells  the  house  with  the  lights 
and  appurtenances,  he  cannot  build  upon  the  remainder  of  the 
ground  so  near  as  to  stop  the  lights  of  the  house;  and,  as  he 
cannot  do  so,  so  neither  can  his  vendee.  But,  if  he  had  sold  the 
vacant  piece  of  ground  and  kept  the  house,  without  reserving  the 
benefit  of  the  lights,  the  vendee  might  build  against  his  house. 
But,  in  the  other  case,  where  he  sells  the  house,  the  vacant  piece 
of  ground  is  by  that  grant  charged  with  the  lights."  The  report 
of  the  same  case  by  Salkeld,  who  was  himself  counsel  in  the  cause, 
is  silent  as  to  any  such  dictum ;  and,  from  the  report  in  6  Mod. 
314,  it  would  seem  that  the  Court  only  expressed  a  doubt  upon  the 
point.  "  If  he  had  sold  the  vacant  ground  without  reserving  the 
benefit  of  the  lights,  the  Court  doubted  in  that  case  that  the 
vendee  might  build  so  as  to  stop  the  lights  of  the  vendor,  because 
he  had  parted  with  the  ground  without  reserving  the  benefit  of 
the  lights ;  for  that  case  differs  from  that  of  Palmer  v.  Fletcher J^ 
Py«-v.  Carter,  [Iq  Pyer  v.  Carter  {x)  the  defendant's  house  adjoined  the  plain- 
tift's,  and  the  action  was  for  stopping  a  drain  nmning  under  both 
houses.  The  two  houses  had  formerly  been  one,  and  were  con- 
verted into  two  by  a  former  owner,  who  conveyed  one  to  the 
defendant  and  afterwards  the  other  to  the  plaintiff.  At  the  time 
of  the  conveyances  the  drain  existed,  running  under  the  plaintiff's 
house  and  then  under  the  defendant's,  and  discharging  itself  into 
the  common  sewer ;  water  from  the  eaves  of  the  defendant's  house 
fell  on  the  plaintiff's,  and  then  ran  into  the  drain  on  the  plaintiff's 
premises  and  thence  through  the  defendant's  premises  into  the 
common  sewer.  The  plaintiff's  house  was  drained  through  the 
same  drain.  It  was  proved  that  the  plaintiff  might  have  made  a 
drain  direct  from  his  house  into  the  common  sewer,  and  it  was  not 
proved  that  the  defendant  when  he  purchased  knew  of  the  position 
of  the  drain. 

It  was  laid  down  by  the  Court  that,  where  the  owner  of  two  or 
more  adjoining  houses  conveys  one  to  a  purchaser,  such  purchaser 


/ 


(m)  (1705),  2  Lord  Raym.  1093 ;  S.  C,  1  Salk.  360  ; 
(x)  (1867),  I  H.  &  N.  916. 


6  Mod.  314. 
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[will  be  entitled  to  the  benefit  of  all  drains  from  that  house,  and    No  implied 

i^servtttioD 

subject  to  all  the  drains  then  "  necessarily  used  "  for  the  cd joy- 

ment  of  the  adjoining  house,  and  that  without  any  express  reserva-  ^^^* 
tion  or  grant,  inasmuch  as  the  purchaser  takes  the  house  '^  as  it 
is;"  and  that  the  question  as  to  what  is  "necessarily  used'* 
depends  upon  the  state  of  things  at  the  time  of  the  conveyance, 
and  as  matters  then  stood  without  alteration.  And,  upon  the 
argument  urged  that  this  was  not  an  "  apparent "  and  continuous 
easement,  the  Court  said  that,  although  the  defendant  did  not 
know  of  the  existence  of  the  drain  at  the  time  of  the  conveyance 
to  him,  yet  as  he  must  or  ought  to  have  known  that  there  was 
some  drainage  for  the  waters,  he  ought  to  have  inquired,  and  the 
Court  "agreed  with"  the  author's  observation,  that  those  things 
are  apparent  which  would  be  so  upon  a  careful  inspection  by  a 
person  conversant  with  such  matters. 

In  the  case  above  cited  the  defendant  purchased  before  the 
plaintiff,  and  it  appears  from  the  judgment  of  the  Court  that  the 
priority  of  the  conveyances  in  order  of  time  was  considered 
immaterial  (y).] 

In  Itichards  Y.  Rose  {z)y  whioh  was  an  action  for  removing  the  Richard*  v. 
support  to  the  plaintiff's  house,  it  appeared  that  the  plaintiff's  and  ^'' 
defendant's  houses  adjoined  one  another  and  were  dependent  upon 
one  another  for  support.  Both  had  been  built  by  and  had  belonged 
to  one  person,  and  it  did  not  appear  which  was  fii'st  granted  by 
him.  The  Court  held  that  this  made  no  difference.  "  We  are  all 
of  opinion,"  said  Pollock,  C.  B.,  "  that  where  houses  have  been 
erected  in  common  by  the  same  owner  upon  a  plot  of  ground,  and 
therefore  necessarily  requiring  mutual  support,  there  is,  either  by  a 
presumed  grant  or  by  a  presumed  reservation,  a  right  to  such 
mutual  support ;  so  that  the  owner  who  sells  one  of  such  houses,  as 
against  himself,  grants  such  right,  and  on  his  own  part  also  reserves 
the  right ;  and  consequently  the  same  mutual  dependence  of  one 
house  upon  its  neighbours  still  remains." 

[In   White  v.  Bass  (a)  the  point  was  directly  raised ;  and  the  jrhitf  v.  J?m*. 
dictum  of  Lord  Holt  above  referred  to  was  adopted  as  law.     In 
this  case   it  appeared  that  the  owners  in   fee  of  a  house  and 
adjoining   land    (which   had   never   been   held   separately)   had 


(y)  Cf.  Hall  V.  Lund  (1863),  1  H.  &       y.  Arttutrong  (1897),  77  L.  T.  62.] 
C.  676.  (a)  (1862),  7  H.  &  N.  722. 

(z)(lS53),9Exch.218.  [Di^,  JTotparth 
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No  implied 
reservation. 


White  V.  Bom. 


LoddY, 
BurchelL 


The  Curriers^ 
Company  t. 
Corbelt, 


[demised  the  land  tD  cartain  trustees,  who  covenanted  to  build 
upon  it  according  to  a  certain  plan.  The  owners  afterwards  con- 
veyed the  reversion  of  the  land  to  the  trustees,  and  then  the 
house  to  the  predecessor  in  title  of  the  plaintiff.  The  defendant 
subsequently,  with  the  authority  of  the  trustees,  built  upon  the 
land  so  as  to  obstruct  certain  windows  of  the  plaintiff  which 
existed  at  the  date  of  the  lease.  He  did  not  build  according  to 
the  plan  above  referred  to ;  if  he  had  done  so,  the  windows  would 
have  been  obstructed,  but  not  to  the  same  extent.  It  was  held  lb) 
that  the  defendant  was  not  liable  for  obstructing  the  plaintiff's 
windows,  either  as  to  so  much  light  and  air  as  would  have  been 
shut  out  if  he  had  built  according  to  the  plan,  or  as  to  the  excess. 
All  the  judges  agreed  that  the  lease,  being  merged,  did  not  affect 
the  case. 

In  Pearson  v.  Spencer^  in  the  Exchequer  Chamber  (c),  Pyer  v. 
Carter  was  cited  and  discussed  by  the  judges.  Martin,  B.,  says : 
"I  thought  that  a  strange  decision,  but  it  has  recently  been 
confirmed  by  the  House  of  Lords." 

In  Dodd  V.  BurcheU{d)  the  parties  claimed  under  the  same 
person.  By  the  side  of  the  plaintiff's  house  was  a  passage  leading 
to  the  defendant's.  In  the  plaintiff's  house  was  a  side  door 
opening  into  the  passage ;  a  door  from  his  garden  also  opened  into 
the  passage.  The  common  owner  having  first  conveyed  part  of 
the  passage  to  the  defendant,  extending  beyond  the  garden  door, 
it  was  held  that  no  right  of  way  from  the  garden  door,  or  between 
the  house  and  garden  door,  could  be  implied.  Martin,  B.,  there 
says :  "  Pyer  v.  Carter  went  to  the  very  extent  of  the  law,  but  if 
considered  cannot  be  complained  of ;  for,  if  a  man  has  two  fields 
drained  by  an  artificial  ditch  cut  through  both,  and  he  grants  to 
another  person  one  of  the  fields,  neither  he  nor  the  grantee  can 
stop  up  the  drain,  for  there  would  be  the  same  right  of  drainage 
as  before,  for  the  land  was  sold  with  the  drain  in  it." 

In  the  case  of  The  Curriers'^  Company  v.  Corhett  (e),  the  plain- 
tiffs claimed  an  injunction  in  respect  of  injury  to  the  light  of 
their  houses,  caused  by  houses  erected  by  the  defendant  upon  the 
opposite  side  of  the  street.     One  of  the  erections  complained  of 


[b)  By  PoUock,  0.  B.,  and  Martin, 
Channell,  and  Wilde,  BB. 

{c)  (1863},  3  B.  &  S.  762;  above, 
p.  146.  The  reference  is  no  doubt  to 
Excart  v.  Cochrane  (above,  p.  123),  which 


in  not  a  direct  confirmation  of  Pyer  v. 

Carter, 

(d)  (1862),  1  H.  &  C.  113. 

(e)  (1866),  2  Dr.  &  Sm.  355. 
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[was  built  upon  land  formerly  sold  to  the  defendant  by  the  plain-    No  implied 

tiffs;  and  as  to  this  erection  V.-C.  Kindersley,  following  JFhite  1- 

V.  Bass,  held  that  the  plaintiffs  were  not  entitled  to  reHef .    There  ^com^Zi7^ 
was  no  appeal  from  this  part  of  the  judgment ;  but,  on  the  hearing       Corbett, 
of  an  appeal  by  the  defendant  from  the  remainder  of  the  judg- 
ment (/),  Turner,  L.  J.,  used  words  which  show  that  he  also 
considered  the  decision  in  White  v.  Bass  to  be  law. 

In  Suffield  v.  Broum  (g),  the  decision  in  Pt/er  v.   Carter  was  Sufisldr. 
again  declared  to  be  inconiot.     The  decision  in  this  case  must,    '^^'^' 
indeed,  have  been  the  same,  although  Pf/er  v.   Carter  and  the 
doctrine  of  implied  reservation  had  been  accepted  in  their  entirety; 
but  Lord  "Westbury  expressly  disapproved  of  Pyer  v.  Carter^  and 
bcised  his  decision  upon  principles  inconsistent  with  it. 

The  facts  of  the  case  were  as  follows  : — ^The  plaintiffs  owned  a 
dock  situate  on  the  Thames  at  Bermondsey,  and  used  for  repairing 
ships;  the  defendant  owned  a  coal  wharf  adjoining  the  dock. 
Both  tenements  had  once  belonged  to  the  same  owner ;  and  during 
the  joint  ownership,  whenever  a  ship  of  any  size  was  taken  into 
the  dock  to  be  repaired,  her  standing  bowsprit  projected  over  and 
across  a  strip  of  land  forming  part  of  the  wharf.  In  1845  the 
common  owner  sold  and  conveyed  the  wharf  and  strip  of  land, 
without  any  reservation,  to  the  predecessor  in  title  of  the  defendant; 
and  shortly  afterwards  he  conveyed  the  dock  to  those  persons 
under  whom  the  plaintiffs  claimed  (/<).  The  defendant  began  to 
build  a  warehouse  on  the  strip  of  land ;  and  the  plaintiffs  sought 
to  restrain  him  from  building  so  as  to  prevent  the  bowsprits  of 
large  ships  lying  in  the  plaintiffs'  dock  from  overhanging  the  land 
as  theretofore,  claiming  an  easement  for  this  purpose  as  reserved 
by  implication  by  the  common  owner. 

Lord  Eomilly  granted  the  injunction  (/),  on  the  groimd  that 
the  projection  of  the  bowsprit  was  essential  to  the  full  and  com- 
plete enjoyment  of  the  dock  as  it  stood  at  the  time  when  the  wharf 
was  sold,  and  that  the  purchaser  of  the  wharf  had  distinct  notice  of 
the  necessity  from  the  appearance  of  the  property.  His  Lordship 
seems  to  have  considered  the  easement  to  be  apparent,  because  it 


(/)  4  D.  J.  ft  S.  764,  at  p.  771.  size ;    bat  whatever   argament   might 

(^)  (IS63),    9  Jar.,  N.  S.   999  ;   on  hare  been  founded   on  this  fact  was 

appeaL  4  De  G.  J.  &  S.  185.  perhaps  considered  not  to  be  available 

(k)  The    particulars    of   sale  of  the  after  conveyance  without  rectification 

properties    represented    the    dock    as  of  the  deeds  ;  see  below,  p.  165,  note  («). 

capabld   of   holding   vessels   of    large  (t)  9  Jar.,  N.  S.  999. 


G. 


11 
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[oould  not  be  exeroised  without  the  exercise  being    seen — an 
.  argument  which  would  apply  also  to  a  right  of  way.    He  does 
not  appear  to  have  dealt  with  the  question  of  continuity. 

The  appeal  {k)  was  heard  by  Lord  Westbury,  then  Lord  Chan- 
cellor, who  reversed  Lord  Eomilly's  decision.  After  referring  to 
the  opening  words  of  this  chapter,  and  obserring  that  the  author 
uses  the  word  "grant"  so  as  to  include  reservation,  he  con- 
t  tinues :  "  But  I  cannot  agree  that  the  grantor  can  derogate  from 
his  own  absolute  grant  so  as  to  claim  rights  over  the  thing  granted, 
even  if  they  were  at  the  time  of  the  grant  continuous  and 
apparent  easements  enjoyed  by  an  adjoining  tenement  which 
remains  the  property  of  him,  the  grantor.  Consider  the  ease- 
ments as  if  they  were  rights,  members  and  appurtenances  of  the 
adjoining  tenement :  they  still  admit  of  being  aliened  or  released ; 
and  the  absolute  sale  and  grant  of  the  land  on  or  over  which  they 
are  claimed  is  inconsistent  with  the  continuance  of  anything 
abridging  the  complete  enjoyment  of  the  thing  granted  which 
is  separable  from  the  tenement  retained,  and  can  be  aliened  or 
released  by  the  owner.  Many  rules  of  law  are  derived  from 
fictions ;  and  the  rules  of  the  French  Code,  which  Mr.  Qttle  has 
copied,  are  derived  from  the  fiction  of  the  owner  of  the  entire 
heritage,  which  is  afterwards  severed,  standing  in  the  relation  of 
'p6re  de  famille,'  and  impressing  upon  the  different  portions  of 
his  estate  mutual  services  and  obligations,  which  accompany  such 
portions  when  divided  among  them  (/),  or  even,  as  it  is  used  in 
French  law,  when  aliened  to  strangers.  But  this  comparison  of 
the  disposition  of  the  owner  of  two  tenements  to  the  *  destination 
du  p^e  de  f amille '  is  a  mere  fanciful  analogy,  from  which  rules 
of  law  ought  not  to  be  derived.  And  the  analogy,  if  it  be  worth 
grave  attention,  fails  in  the  case  to  be  decided.  For,  when  the 
owner  of  two  tenements  sells  and  conveys  one  for  an  absolute 
estate  therein,  he  puts  an  end,  by  contract,  to  the  relation  which 
he  had  himself  created  between  the  tenement  sold  and  the  adjoin- 
ing tenement,  and  discharges  the  tenement  so  sold  from  any 
burthen  imposed  upon  it  during  his  joint  occupation ;  and  the 
condition  of  such  tenement  is  thenceforth  determined  by  the  con- 
tract of  alienation  and  not  by  the  previous  user  of  the  vendor 
during  such  ownership." 


(k)  4  De  G.  J.  &  S.  185. 

(/)  /.f.)  when  the  portions  ore  distributed  among  the  members  of  the  familj. 
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Ko  implied 
reservation. 


Brown, 


[Commentiiig  npon  the  expression  of  the  judges  in  Pyer  v. 
Carter  (m),  that  the  purchaser  takes  the  house  "  such  as  it  is," 
his  Lordship  says,  "But,  with  great  respect,  the  expression  is 
erroneous,  and  shows  the  mistaken  view  of  the  matter ;  for,  in  a 
question  (as  this  was)  between  the  purchaser  and  the  subsequent 
grantee  of  the  vendor,  the  purchaser  takes  the  house,  not  ^  such 
as  it  is,'  but  such  as  it  is  described  and  sold  and  conveyed  to  him 
in  and  by  his  deed  of  conveyance ;  and  the  terms  of  the  conveyance 
in  Pyer  v.  Carter  were  quite  inconsistent  with  the  notion  of  any 

right  or  interest  remaining  in  the  vendor I  cannot  look 

apon  the  case  as  rightly  decided,  and  must  wholly  refuse  to  accept 
it  as  any  authority." 

After  commenting  upon  the  cases  before  Pyer  v.  Carter j  to  which 
he  sees  no  objection,  his  Lordship  concludes  as  follows : — "  But 
if  any  part  of  this  theory  (the  theory  of  implied  reservation)  were 
consistent  with  law,  it  would  not  support  the  decree  appealed 
from.    For  the   easement  claimed  by  the  plaintiff  is  not  *con- 

•  tinuous ; '  for  that  means  something  the  use  of  which  is  constant 

•  and  iminterrupted.  Neither  is  it  an  'apparent'  easement;  for, 
except  when  a  ship  is  actually  in  the  dock  with  her  bowsprit  pro- 
jecting beyond  its  limit,  there  is  no  sign  of  its  existence.    Neither 

« is  it  a  ^  necessary '  easement ;  for  that  means  something  without 
-which  (in  the  language  of  the  treatise  cited)  the  enjoyment  of  the 
dook  could  not  be  had  at  all.  But  this  is  irrelevant  to  my  decision, 
which  is  founded  on  the  plain  and  simple  rule  that  the  grantor,  or 
any  person  claiming  under  him,  shall  not  derogate  from  the 
absolute  sale  and  grant  which  he  has  made." 

Li  Crossiey  v.  lAghtowkr  (w),  the  defendants,  who  had  sold  to  Crouley  v. 
the  plaintiffs  certain  land  by  the  side  of  a  watercourse,  claimed  ^  ^^  ' 
to  pollute  the  water,  on  the  ground  (among  others)  that  they  were 
in  the  habit  of  doing  so  at  the  time  of  the  sale,  and  that  the 
exercise  of  this  right,  being  apparent  and  continuous,  was  im- 
pliedly reserved  on  the  sale  of  the  land  to  the  plaintiffs.  Lord 
Chelmsford,  C,  in  dealing  with  this  point,  referred  to  Lord 
Westbury's  decision  in  Suffield  v.  Brown,  and  said : — "  I  entirely 
agree  with  this  view.  It  seems  to  me  to  be  an  immaterial  circum- 
stance that  the  easement  should  be  apparent  and  continuous; 
for  non  constat  that  the  grantor  does  not  intend  to  relinquish  it 


(m)  (1857),  1  H.  &  N.  916  ;  aboye,  p.  168. 
(»)  (1867),  L.  R.  2  Ch.  478. 

11(2) 
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Cook. 


WatU  V. 
Kelton. 


Ellis  y.  Man- 
Chester  Car' 
riage  Co, 


Wheeldon  v. 
Burrows, 


[unless  he  shows  the  contrary  by  expressly  reserving  it.  The 
argument  of  the  defendant  would  make  in  every  ease  of  this  kind 
an  implied  reservation  by  law ;  and  yet  the  law  will  not  reserve 
anything  out  of  a  grant  in  favour  of  a  grantor  except  in  case  of 
necessity." 

Morland  v.  Cook  (o),  the  case  of  the  sea  wall,  turned  upon  a 
different  point,  the  question  of  the  liability  of  an  assignee  of 
land  to  a  covenant  entered  into  by  a  former  owner.  But,  in  the 
course  of  his  judgment,  Lord  Eomilly,  M.  E.,  again  treated  Pyer  v. 
Carter  as  an  authority,  and  defended  against  Lord  Westbury 
his  judgment  in  Siiffield  v.  Brown^  which  he  rested  upon  the 
doctrine  of  constructive  notice  {p). 

In  the  course  of  the  argument  in  Watts  v.  Kelson  (g),  referred 
to  above  (r),  Mellish,  L.  J.,  is  reported  to  have  said,  "I  think 
that  the  order  of  the  two  conveyances  in  point  of  date  is  im- 
material, and  that  P?/er  v.  Carter  is  good  sense  and  good  law; 
most  of  the  common  law  judges  have  not  approved  of  Lord 
Westbury's  observations  on  it."  And  James,  L.  J.,  added:  "I 
also  am  satisfied  with  the  decision  in  Pi/er  v.  Carter.*' 

In  Eiiis  V.  Manchester  Carriage  Company  («),  White  v.  Jiass  (/) 
and  Curriers^  Company  v.  Corhett  (?/)  were  followed  by  Grove  and 
Denman,  JJ.,  without  remark.  The  dicta  in  Watts  v.  Kelson 
were  not  quoted. 

In  Wheeldmi  v.  Burrotcs  {x)  the  question  was  again  raised ;  and 
after  full  argument,  the  decision  in  White  v.  Bass  {t)  was  ex- 
pressly followed  and  approved  by  a  Court  of  Appeal  consisting 
of  Lords  Justices  James,  Baggallay,  and  Thesiger ;  and  Pyer  v. 
Carter  (y),  so  far  aa  it  rested  upon  the  doctrine  of  implied 
reservation  pure  and  simple,  was  declared  to  be  overruled.  In 
this  case  one  Tetley  was  the  owner  of  property  in  Derby,  in- 
cluding a  silk  manufactory  and  some  vacant  land  adjoining.  In 
one  of  the  workshops  of  the  manufactory  were  some  windows 
which  opened  upon  the  vacant  land.  Tetley  first  sold  and  con- 
veyed the  vacant  land  to  the  plaintiff's  predecessor  in  title,  and 


(o)  (1868),  L.  R.  6  Eq.  262 ;  see  this 
case  oommented  on  in  Autterberrij  r. 
Corporation  of  Oldham  (1885),  L.  R.  29 
Ch.  Div.  at  p.  774. 

(p)  See  also  Lavies  v.  Sear  (1869), 
L.  R.  7  Eq.  427. 

{q)  (1870),  L.  R.  6  Ch.  166. 


(r)  Page  125. 

(8)  (1876),  L.  R.  2  C.  P.  D.  13. 

(t)  (1862),  7  H.  &  N.  722. 

(m)  (1865),  2  Dr.  k  Sm.  355. 

(x)  (1879),  L.  R.  12  Ch.  Div.  31. 

(y)  (1857),  1  H.  &  N.  916. 
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fthen  sold  the  manufactoiy  to  the  defendant.  The  defendant 
claimed  for  his  manufactory  an  easement  of  Ught  and  air  over 
the  plaintiff's  property,  and  argued  that  such  an  easement,  as 
continuous  and  apparent,  was  reserved  by  implication  upon  the 
sale  of  the  vacant  land  (s).  This  daim  was  negatived  by  Bacon, 
V.-C,  who  explained  all  the  cases  in  which  any  reservation  had 
been  implied  as  cases  of  necessity,  and  said  that  in  this  case  it  was 
not  *  necessary'  that  the  windows  in  the  workshop  should  exist. 
The  judgment  of  the  Court  of  Appeal,  affirming  this  decision,  was 
expressed  by  Lord  Justice  Thesiger. 

After  stating  the  facts,  the  Lord  Justice  continued  as  follows : 
— "We  have  had  a  considerable  number  of  cases  cited  to  us, 
and  out  of  them  I  think  that  two  propositions  may  be  stated  as 
Tvhat  I  may  call  the  general  rules  governing  cases  of  this  kind. 
The  first  of  these  rules  is,  that,  on  the  grant  by  the  owner  of  a 
tenement  of  part -^  of  that  tenement  as  it  is  then  used  and  en- 
joyed (fl),  there  will  pass  to  the  grantee  all  those  continuous  and 
apparent  easements  (by  which,  of  course,  I  mean  quasi-easements), 
or,  in  other  words,  all  those  easements  which  are  necessary  to  the 
reasonable  enjoyment  of  the  property  granted,  and  which  have 
been  and  are  at  the  time  of  the  grant  used  by  the  owner  of  the 
entirety  for  the  benefit  of  the  part  granted.  The  second  proposi^ 
tion  is  that,  if  the  grantor  intends  to  reserve  any  right  over  the 
tenement  granted,  it  is  his  duty  to  reserve  it  expressly  in  the 
grant  Those  are  the  general  rules  governing  cases  of  this  kind, 
but  the  second  of  those  rules  is  subject  to  certain  exceptions. 
One  of  those  exceptions  is  the  well-known  exception  which 
attaches  to  cases  of  what  are  called  ways  of  necessity;  and  I  do 
not  dispute  for  a  moment  that  there  may  be,  and  probably  are, 
certain  other  exceptions,  to  which  I  shall  refer  before  I  close  my 
observations  on  this  case.  Both  of  the  general  rules  which  I  have 
mentioned  are  founded  upon  a  maxim  which  is  as  well  established 
by  authority  as  it  is  consonant  to  reason  and  common  sense,  viz., 
that  a  grantor  shall  not  derogate  from  his  grant." 

His  Lordship  then  went  through  the  principal  decisions  seriatim, 
in  order  to  show  that  they  illustrated  these  rules.     He  treated 


No  implied 
reservatioii. 

JFTieeldon  v. 
Burt'ow$, 


(z)  Both  properties  bad  been  T>at  up 
for  eale  under  one  set  of  conoitioDB, 
the  defendiuit*8  tenement  not  beiog 
then  sold.  A  point  was  raised  on  this, 
but  was  held  to  be  untenable  after  con- 


Tejanoe  executed. 

(a)  Clearly,  the  Lord  Justice  does 
not  mean  that  these  words  are  necessary 
in  order  to  bring  the  oise  within  the 
operation  of  the  rule. 
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No  implied    \Nichola8  V,  Chamberlain  (6)  as  probably  a  case  of  necessity,  and 
considered  Pyer  v.   Carter  {c)  as  the  only  break  in  the  current 


Bwrowt!'  ^^  authority  against  the  doctrine  of  implied  reserration.  After 
dealing  with  the  exception  to  the  rule  in  cases  of  necessity,  which 
is  illustrated  by  Pinnington  v.  Galland  (d)  and  Davies  v.  Sear  (<?), 
he  continued  as  follows: — "Upon  the  question  whether  there  is 
any  other  exception  I  must  refer  both  to  Pyer  v.  Carter  {c)  and 
to  Richards  v.  Rose  (/) ;  and  although  it  is  quite  unnecessary  for 
us  to  decide  the  point,  it  seems  to  me  there  is  a  possible  way  in 
which  these  cases  can  be  supported  without  in  any  way  departing 
from  the  general  maxims  upon  which  we  base  our  judgment  in 
this  case.  I  have  ahready  pointed  to  the  special  circumstances 
in  Pyer  v.  Carter;  and  I  cannot  see  that  there  is  anything 
unreasonable  in  supposing  in  such  a  case,  where  the  defendant 
imder  his  grant  is  to  take  this  easement,  which  had  been  enjoyed 
during  the  imity  of  ownership,  of  pouring  his  water  upon  the 
grantor's  land,  he  should  also  be  held  to  take  it  subject  to  the 
reciprocal  and  mutual  easement  by  which  that  very  same  water 
was  carried  into  the  drain  on  that  land  and  then  back  through  the 
land  of  the  person  from  whose  land  the  water  came.  It  seems  to 
me  to  be  consistent  with  reason  and  common  sense  that  these 
reciprocal  easements  should  be  implied;  and,  although  it  is  not 
necessary  to  decide  the  point,  it  seems  to  me  worthy  of  considera- 
tion in  any  after  case,  if  the  question  whether  Pyer  v.  Carter  is 
right  or  wrong  comes  for  discussion,  to  consider  that  point. 
Richards  v.  Rose  {g)j  although  not  identically  open  to  exactly  the 
same  reasoning  as  would  apply  to  Pyer  v.  Carter y  still  appears  to 
me  to  be  open  to  analogous  reasoning.  Two  houses  had  existed 
for  some  time,  each  supporting  the  other :  is  there  anything  un- 
reasonable— ^is  there  not,  on  the  contrary,  something  very  reason- 
able— to  suppose  in  that  case  that  the  man  who  takes  a  grant  of 
the  house  first  and  takes  it  with  the  right  of  support  from  that 
adjoining  house,  should  also  give  to  that  adjoining  house  a 
reciprocal  right  of  support  from  his  own  "  (A)  ? 
The  Lord  Justice  concluded  by  distinguishing  this  case  from 


(*)  (1607),    Oro.    Jao.    121;  above,          (/)  (1863),  9  Ex.  218 ;  above,  p.  169. 

^•(J)%7).  1  H.  &  N.  916:  above,          ^^  (1863),  9  Ex.  218. 

p.  168.  (A)  Cf.  the  observations  of  Cookbom, 

Id)  (1863),  9  Exch.  1.  C.  J.,  in  Angut  v.   Daiton,  L.    R.  3 

(e)  (1869),  L.  R.  7  Eq.  427.  Q.  B.  D.  at  p.  116. 
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[^Swanborough  v.  Coventry ^  and  Compton  v. RichardSy  quoted  above  (t),   ^^^^^ 
which  appear  to  constitute  another  exception  to  the  rule,  on  the    ^^^ — 
ground  that  here  there  was  no  siniultaneous  sale,  the  facts  com-      Burrowt.  * 
menoing  with  an  absolute  conveyance.   James,  L.  J.,  who  concurred, 
was  disposed  to  treat  Nicholas  v.  Chamberlain  (k)  as  a  case  of  parcels, 
the  conduit  being  treated  as  a  corporeal  part  of  the  house,  '^  just  as 
in  any  old  city  there  are  cellars  projecting  under  other  houses  "  (/). 

Wheeldon  v.  Burrows  has  been  often  followed  (m),  and  must  now 
be  regarded  as  settled  law. 

But  in  Russell  v.  Watts  («),  while  the  authority  of  Wlieeldon  v.  Implied 
Burrows  was  not  questioned,  the  House  of  Lords  came  to  the  ^^^^ly 
conclusion  that  the  grantor  had,  in  the  case  before  them,  in  fact  Watu. 
reserved  an  easement  of  support. 

The  following  were  the  material  facts: — ^In  March,  1866,  the 
Corporation  of  Liverpool  granted  to  one  Jeffeiy  seven  leases  of 
as  many  adjoining  plots  of  land,  subject  to  covenants  binding  him 
and  his  assigns  to  build  on  the  several  plots  according  to  plans  to 
be  approved  by  the  council  of  the  borough,  and  to  keep  the  build- 
ings in  repair.  The  buildings  were  to  be  connected  internally  so 
as  to  form  one  large  edifice,  but  were  to  be  separable  at  any  time 
by  closing  the  internal  commimications.  The  plans,  as  approved 
by  the  council,  showed  a  building  on  one  of  the  plots  (B),  divided 
from  another  plot  (C)  by  a  main  wall  standing  on  the  boundary 
between  (B)  and  (C),  so  as  to  be  partly  in  (B)  and  partly  in  (C) ; 
and  in  this  wall  were  shown  windows  looking  out  from  (B)  into  a 
court-yard  forming  part  of  (C).  The  plans  also  showed  the 
building  plot  (B)  divided  from  a  third  plot  (E)  by  a  similar  wall, 
also  situate  on  the  boundary  line  between  these  two  plots,  and 
having  windows  overlooking  (E). 

In  June,  1866,  the  main  wall  with  the  window  spaces  between 
(B)  and  (G)  being  almost  completed  (o),  Jeffery  mortgaged  plot  (G). 


(t)  Pages  130  and  128. 

(k)  (1607),  Cro.  Jac.  121. 

W  Cf.  Francis  v.  Hayward  (1882), 
L.  B.  22  Ch.  DiT.  177 ;  Layboum  v. 
Ondhy,  [1892]  2  Ch.  63. 

(m)  See  AUm  v.  Taylor  (1880),  L.  B. 
16  Ch.  D.  355;  JiutseUY.  Waits  (1885), 
L.  B.  10  App.  Ca».  690;  JFaUon  v. 
TroupAtoH  (1883),  48  L.  T.  508;  Tatcs 
T.  Knowies,  [1891]  2  Q.  B.  664; 
Howarth  v.  Armstrong  (1897),  77  L.  T. 
62  ;  Unicn  Lighterage  Co,  t.  London 
Graving  Dock   Co.,  [1901]  2  Ch.  300 ; 


on  appeal,  [19021  2  Ch.  567;  Hay 
V.  Hazeldine,  [1904]  2  Ch.  17 ;  and  the 
mining  cases  quoted  below.  Part  III. 
Chap.  IV.,  including  Love  v.  Bell  (1884), 
L.  B.  9  App.  Cas.  286. 

(»)  (1886),  L.  B.  10  A.  C.  690 ;  of. 
HayUs  v.  Fease  and  Partners,  Ltd,,  [1899] 
1  Ch.  667;  Batten  Fooll  v.  Kennedy, 
[1907]  1  Ch.  266. 

(o)  Per  Lord  Selborne,  L.  B.  10  A.  C. 
at  p.  600 ;  contra,  the  statement  in  25 
Ch.  DiT.  at  p.  664. 
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Implied 
reservation. 

Watts, 


[In  September,  1866,  he  mortgaged  plot  (E).  In  December,  1866, 
he  mortgaged  plot  (B).  In  1867  or  1868  the  buildings  were 
completed  without  any  interference  on  the  part  of  the  mortgagees. 
Ultimately  all  the  mortgagees  foreclosed ;  and,  the  mortgagees  of 
(C)  and  (E)  having  blocked  up  the  windows  in  the  dividing  walls 
above  referred  to,  the  mortgagee  of  (B)  brought  this  action. 

Obviously,  it  followed  from  Wheeldon  v,  Burrom  that,  on  the 
occasion  of  the  mortgages  of  (C)  and  (E),  there  was  no  implied 
reservation  of  an  easement  of  light  to  the  windows  in  question. 
But  Bacon,  V.-C,  decided  for  the  plaintiff;  and  his  decision, 
reversed  by  the  Court  of  Appeal,  was  restored  by  the  House  of 
Lords. 

The  Vice- Chancellor's  judgment  proceeded  chiefly  on  the 
ground  that  the  owners  of  (C)  and  (E),  having  without  objection 
permitted  the  dividing  walls  to  be  completed  and  the  windows  to 
be  opened  according  to  the  plans,  could  not  afterwards  turn  round 
and  block  up  the  windows ;  and  lindley,  L.  J.,  who  dissented  from 
the  judgment  of  the  majority  of  the  Court  of  Appeal,  apparently 
took  the  same  view.  But  the  Lords  Justices  Cotton  and  Fry,  who 
constituted  the  majority  of  the  Court,  pointed  out  that  JefEery  and 
the  mortgagees  of  (B)  were  imder  no  misapprehension  as  to  their 
rights,  so  that  the  doctrine  of  acquiescence  did  not  apply  {p). 

The  decision  of  the  House  of  Lords  proceeded  on  somewhat 
difiEerent  grounds.  As  to  the  windows  looking  on  to  (C),  Lord 
Selbome  relied  upon  a  clause  in  the  mortgage  of  June,  1866, 
whereby  it  was  agreed  and  declared  between  and  by  the  parties 
that  Jeffery  should  build  on  the  mortgaged  land  ^^  such  erections, 
buildings,  and  conveniences ''  as  should  in  all  respects  correspond 
to  the  plans  approved  of  by  the  surveyor  to  the  mortgagees.  The 
dividing  wall,  he  said,  with  the  windows  in  question,  was,  as  to 
part  of  its  thickness,  to  be  erected  on  (C) ;  and,  as  to  this  part, 
Jeffery  was  entitled  to  the  benefit  of  the  agreement.  The  mort- 
gagees had  therefore  agreed  that  a  part  of  the  outer  wall  of  house 
(B)  might  stand  within  the  verge  of  (C),  and  should  have  in  it 
particular  windows  opening  upon  and  overlooking  (C) ;  and  they 
could  not  now  obstruct  these  windows.  He  also  thought  that  the 
principle  of  the  cases  {q)  upon  covenants  between  vendors  and 
purchasers  as  to  general  plans  of  building,  was  applicable. 


(p)  AboTe,  p.  67. 

(q)   Whatman  v.  G'vbton  (1839),  9  Sim. 
196 ;  47  K.  R.  214 ;  CoUst.  Stmt  (1863), 


Kay,  66  ;  Child  y,  Louglat  (1864),  Kay, 
660. 
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Implied 
reseryatioii. 


Waits. 


[In  the  mortgage  of  (E)>  the  mutual  covenants  above  referred  to 
were  not  found ;  but  it  recited  the  leaae  to  JefEery,  and  assigned 
the  buildings  "  then  standing  and  being  or  in  course  of  erection  " 
upon  the  land.  The  mortgagee  thus  became  lessee  by  assignment 
of  the  lease  and  buildings  in  statu  quo,  with  notice  (as  from  the 
facts  his  Lordship  inferred)  of  the  general  plan  on  which  they  had 
T3een  built,  on  the  footing  of  which  all  Jeffery's  expenditure  had 
been  made,  and  in  which  both  the  corporation,  as  lessees  of  the 
estate,  and  Jeffery,  as  lessee  of  the  premises  demised  by  the  other 
leases,  were  interested.  The  mortgagee  could  not  imder  these 
circumstances  interfere  with  the  masonry  of  the  wall  which  crossed 
his  boundary ;  and,  if  restricted  so  far,  he  was  restricted  also  as  to 
the  lights  in  the  wall. 

Lord  Fitzgerald  agreed  with  Lord  Selbome,  and  laid  stress  on 
the  ^^  conmion  interdependent  design "  to  be  gathered  from  the 
plans. 

Lord  Blackburn,  who  dissented,  differed  from  Lord  Selbome  as 
to  the  construction  of  the  covenant  above  referred  to. 

The  case  rested  on  very  special  circumstances,  which  are  scarcely 
likely  to  occur  again. 

The  same  observation  perhaps  applies  to  Thomas  v.  Otren  (r).  Thonuu  v 
There  the  plaintiff  and  defendant  were  yearly  tenants  of  adjoining  ^^*'^' 
farms  under  one  landlord  ;  and  a  made  and  fenced  lane  ran  over 
the  defendant's  farm  and  led  to  the  farm  occupied  by  the  plaintiff. 
In  1873  the  defendant's  farm  was  demised  to  him  for  a  term,  the 
area  of  the  lane  being  included  in  the  demise  and  no  right  of  way 
over  it  being  expressly  reserved.  In  1878  the  landlord  demised  to 
the  plaintiff  the  farm  occupied  by  him  with  the  "  appurtenances 
thereto  belonging."  A  contest  having  arisen,  it  was  held  that  the 
plaintiff  had  a  right  of  way  over  the  lane.  The  Court  relied  on 
the  fact  that  at  the  date  of  the  lease  of  1873  the  plaintiff  had  a 
yearly  tenancy  of  his  farm  with  an  implied  right  to  use  the  lane  as 
a  road  "  subsisting  visibly  for  the  convenience  of  the  plaintiff's 
farm,"  and  they  apparently  took  the  view  that  in  order  to  support 
this  right  a  reservation  from  the  defendant's  lease  must  be  implied; 
and  that  not  only  during  the  continuance  of  the  plaintiff's  yearly 
tenancy,  but  during  the  whole  term  of  the  defendant's  lease  (9).] 


(r)  (1887),  L.  R.  20  Q.  B.  Div.  225. 
It  does  not  appear  hy  the  report  that 
Wheeldon  v.  Burroics  was  oited,  bat 
dcubUess  it  was  present  to  the  minds 


of  the  Court. 

(*)  Compare  CoutU  r,  Gorham,  cited 
above,  p.  126.  If  the  prindple  applied 
in  that  case  had  been  applied  here,  the 
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Implied 
reaeryatioD* 

Civil  law. 


The  current  of  authority  in  the  dvil  law  is  in  &Your  of  ihe 
position,  that  all  servitudes,  indiseriminateljy  were  extinguished  hj 
unity  of  ownership,  and  that  none  were  reviyed  by  a  subsequent 
severance,  except  possibly  those  of  necessity  (t).  And,  although  it 
was  competent  to  the  owner  of  two  tenements,  on  alienating  one  of 
them,  to  impose  a  servitude  upon  it,  for  the  benefit  of  the  one  he 
still  retained,  or  vice  vers&  (u),  and  such  imposition,  even  though 
in  terms,  binding  on  the  person  of  the  possessor  only,  would, 
nevertheless,  bind  the  servient  tenement  into  whosoever  hands  the 
two  tenements  respectively  might  pass  (;r) ;  yet,  unless  the  precise 
nature  of  the  servitude  was  specified  upon  alienation,  no  obligation 
whatever  was  imposed.  The  general  expression,  "quibus  est 
servitus  utique  est,"  was  binding  as  to  strangers  only ;  and  even 
the  general  reservation,  that  the  alienated  tenement  '^  should  be 
servient,"  appears  to  have  been  insufficient  to  prevent  the  vendee 
from  disturbing  the  servitudes  of  his  vendor. 

It  would  appear,  however,  that  the  insertion  of  the  clause 
'^  quibus  est  servitus  utique  est,"  would,  in  such  a  case,  prevent 
the  purchaser  of  one  tenement  from  disturbing  a  manifestly 
existing  servitude  of  the  other,  supposing  the  owner  to  alienate 
both  at  the  same  time  (^).     On  the  other  hand,  there  is  one 


plaintifl  would  have  failed,  the  landlord 
not  having  reserved  the  right  of  way  on 
grantinj^  the  lease  of  1873,  and  the 
plaintiff  taking  his  lease  in  1878  oat  of 
the  reversion  whioh  the  Isndlord  then 
had.  See  G&rdon  y.  Offilvie  (1899),  15 
Times  L.  R.  239. 

(/)  Marcellos  respondit,  qni  binas 
ledes  habebat,  si  alteras  le^vit,  non 
dubinm  est  quin  heeres  (abas)  possit 
altius  tollendo  obscnrare  Inmina  lega- 
tarum  flediam.  Non  antem  (semper) 
simile  est  itineris  arg^imentum:  qnia 
sine  aocessu  nuUora  est  fructas  li^- 
tam :  habitare  autem  potest  et  eedibns 
obscnraiis.—Dig.  8,  2,  10,  de  serv. 
pned.  urb. 

[Sed  ita  offioere  Inminibns  et  ob« 
Bcorare  legatas  sedee  conceditnr  nt  non 
penitns  lumen  redadatnr,  sed  tantnm 
rdinqoatnr  quantum  suffioit  in  usus 
diumi  moderatione. — Ibid.] 

(m)  Duorum  pnediorum  dominus,  si 
alterum  e&  lege  tibi  dederit,  ut  id  prse- 
dium,  quod  datur,  serviat  ei  quod  ipse 
retinet,  vel  contrii :  jure  imposita  ser- 
vitus intelligitur.— Dig.  8,  4,  3,  comm. 
pned. 

(x)  Gum  fnndo,  quern  ex  duobus  re- 


tinuit  venditor,  aqu»  ducends  senritoi 
imposita  sit,  empto  pr»dio  quaesita 
servitus  distraotum  denuo  pnedium 
sequitur;  nee  ad  rem  pertinet,  quod 
stipulatio,  qua  poenam  promitti  plaouit, 
ad  personam  emptoris,  si  ei  forte  fmi 
non  liouisset,  relata  est.— Dig.  8,  3,  36, 
de  serv.  proed.  rust. 

In  tradendis  unis  ffidibus  ab  eo  qui 
binas  habet,  species  servitotis  expri- 
menda  est:  ne  si  generaliter  servire 
diotum  erit,  aut  nihil  valeat  quia  iooer* 
tum  sit  qufB  servitus  excepta  sit,  aut 
omnis  servitus  imponi  debeat. — Dig.  8, 
4,  7,  oomm.  prsod. 

Si  cum  duaa  haberem  insulas  duobus 
eodem  memento  tradidero,  yidendum 
est,  an  servitus  alterutris  imposita 
valeat :  quia  alienis  quidem  aedibus  nee 
imponi  neo  adquiri  servitus  potest ;  sed, 
ante  traditionem  peractam  suis  magis 
acquirit  vel  imponit  is  aui  tradit, 
ideoque  valebit  servitus.— Dig.  8,  4,  8, 
Ibid. 

(y)  Quidquid  venditor  servitutis  no- 
mine sibl  redpere  vult,  nominatim 
reci^  oportet.  I^am  ilia  generalis  re- 
ceptio,  *'  quibus  est  servitus  utique  est,'* 
ad  extraneos  pertinet,  ipei  nihil  pro- 
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passage  in  the  Digest  which  distinctly  recognizes  the  principle  of      Implied 
the  disposition  by  the  owner  of  two  tenements  (2). 


CiTillaw. 


Sect.  2. — Easements  of  Necessity. 

Another  class  of  easements  acquired  by  implied  grant  are  those  Nature  of 
which    are  usuaUy  termed  "Easements  of  Necessity,"  though  ^JJ^?^y*f^ 
they  might  with  more  correctness  be  called — Easements  incident 
to  some  act  of  the  owners  of  the  dominant  and  serrient  tenements, 
without  which  the  intention  of  the  parties  to  the  severance  cannot 
be  carried  into  effect  {a). 

The  easement  called  a  Way  of  Necessity  is,  in  reality,  only 
a  single  species  of  this  class,  and  is  necessary  "  only  in  a  partial 
sense,  as  being  a  necessary  incident "  ip)  to  the  instrument 
creating  the  estate  to  which  the  easement  is  appendant. 

Ways  of  necessity,  of  a  different  kind,  are  mentioned  by 
Dodderidge,  J.,  in  Shury  v.  Pigott  (c), — ways  "to  the  church  or 
to  market  "(rf). 

Under  this  head,  likewise,  come  easements  incident  to  the 
rights  which  a  party  has  in  virtue  of  his  oflSce,  as  a  right  of  entry 
in  the  parson  to  take  away  his  tithes  :   Payne  v.  Brigham  {e) ; 


gpioit  venditori  ad  jora  ejus  conser- 
Tanda :  nulla  enim  habuit :  quia  nemo 
ipae  nU  servitatem  debet :  qoinimo,  et 
ca  debita  f  uit  servitus,  deinde  dominium 
rei  servientia  pervenit  ad  me,  conse- 
qnimter  didtur  extingui  servitutem. — 
Dig.  S,  4,  10,  oomm.  pnod. 

{z)  Biuas  quia  ssdea  habebat  nn&  con- 
tignatioDe  teotas;  ntrasque  dirersiB 
leg^yit.  Dixi  —  ex  reg^one  cajosqae 
domini  fore  tigna;  nee  ullam  invioem 
habitoroB  actionem,  jns  non  esse  immis- 
snm  habere.  Nee  interest,  purd  atnsqae, 
an  Bub  ccmditione  alteri  sedea  legat» 
iint. — Dig.  8,  2,  36,  de  serv.  prsed.  urb. ; 
fand  aee  the  Datoh  *<  Gonsnltatien,'*  2 
Deel,  camia  U5.] 

(a)  [In  yiew  c^  the  aboTe  explanation 
of  the  term,  it  woold  appear  to  be 
hardly  necessary  to  state  that  the  owner 
of  a  tenement  has  no  rigpht  of  aooesa 
thereto  oyer  lands  of  his  neighbonr, 
merely  because  he  has  no  other  means 
of  aooees.  There  is,  however,  an  express 
dedaion  of  the  Court  of  Session  to  this 


effect  {Mmzien  t.  Breadalbane  (No.  2), 
4  F.  69,  Mews*  Digest,  1902,  col.  94).  In 
order  to  found  a  claim  to  an  eaitement  of 
necesbity,  unity  of  ownership  of  the 
dominant  and  servient  tenements  at 
Home  time  is  essential,  as  in  the  absence 
of  such  unity  no  grant  can  be  implied.] 

(b)  1  Wms.  Saund.  323a  n. ;  1  Notes 
to  tiaund.  570. 

(e)  (1625),  3  Bulstrode,  340. 

(d)  [These  are  not  strictly  easements, 
but  customary  rights ;  see  above,  p.  3, 
and  below.  Part  UI.  Chap.  III.] 

(e)  (1685),  2  Lutw.  1313.  Cf.  Wite- 
man  y.  Denham  (1623),  Palmer,  341 ; 
Shapeott  v.  Mugford  (1697).  1  Ld.  Ray. 
187 ;  South  v.  Jowb  (1720),  1  Strange, 
245 ;  1  RoUe  Rep.  172,  420 ;  1  R^le 
Abr.  109,  action  on  the  case,  N.  pi.  36. 
In  James  v.  Dodt  (1834),  2  C.  &  M. 
266,  the  Court  of  Exchequer  held  that 
a  rector,  though  entitled  to  the  use  of 
whatever  roads  existed  on  the  farm  for 
the  purpose  of  carrying  away  his  tithes. 
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Nature  of     and  also  a  rifirht  to  make  the  grass  into  hay  on  the  land  where  it 

easements  of  /^\ 

neceBsity.       grew  (/). 

It  would  seem  from  an  observation  of  Mansfield,  C.  J.,  in 
Morris  v.  Edgimjton  (g)^  that,  although  in  these  eases  there  might 
exist  some  other  mode  of  access,  yet,  if  the  way  claimed  "  was 
necessary  for  the  most  convenient  enjoyment"  of  the  thing 
demised,  it  would  bo  a  way  of  necessity.  This  doctrine,  however, 
seems  [foreign]  to  the  principle  on  which  the  right  to  ways 
of  necessity  is  supported ;  and  appears  to  [be  only  another 
way  of  stating  the  doctrine  of  the  disposition  of  the  owner 
of  two  tenements,  treated  of  in  the  preceding  sections  of  this 
chapter. 

And  the  rule  established  by  recent  decisions  is  that  "  an  ease- 
ment of  necessity  is  one  without  which  the  property  retained  upon 
a  severance  cannot  be  used  at  all ;  not  one  which  is  merely 
necessary  to  the  reasonable  enjoyment  of  that  property  (A)."] 

In  Dand  v.  Kingscote  (t),  it  was  held,  that  under  an  exception 
of  all  seams  of  coal,  and  a  reservation  of  right  to  dig  pits  for 
getting  such  coal,  all  things  that  were  dependent  on  that  right 
and  necessary  for  the  obtaining  it  were  reserved  also,  according 
to  the  rule  in  Sheppard's  Touchstone,  p.  100;  and  that,  con- 
sequently, the  coal-owner  had,  as  incident  to  the  liberty  to  dig 
pits,  the  right  to  fix  such  machinery  as  would  be  necessary  to 
drain  the  mines,  and  draw  the  coals  from  the  pits. 
Liford't  Ciue.  So,  in  Liford's  Case  (k),  where  a  lessor  excepted  all  trees  of  a 
certain  age  growing  on  the  estate  demised,  and  the  lessee  brought 
an  action  of  trespass  against  certain  parties  claiming  imder  the 
lessor,  for  entering  upon  the  lands  to  see  the  condition  of  the 


Dandy, 
KingtcoU, 


had  no  right  exoept  by  express  grant  or 
prescription  to  prevent  the  occupier 
from  making  smm  alterations  as  were 
advantag^us  to  his  land,  though  the 
accustomed  road  was  thereby  stopped 
up,  provided  such  alterations  were  made 
bond  fide  and  not  with  any  vexatious 
intention  towards  the  tithe-owner. 


m    Bayley    v.    Great    WesUm   Railway 
(1884),  L.  R.  26  Ch.  Div.  at  p.  463.] 

(A)  Per  Stirling,  L.  J.,  Union  Lighter  * 
age  Co,  v.  London  Graving  Dock  Co., 
[1902]  2  Ch.  657,  673 ;  followed  in  Ray 
v.  Hazeldine,  [1904]  2  Ch.  17;  and  see 
J^tchnwrth  v.  Roytion   Water  Co.  Ltd, 


(1900),81L.  T.  673. 

(t)  (1840),  6  M.  &  W.  174  ;  66  R.  R. 
660.  [See  further  as  to  subsidiary 
rights  of  this  kind.  Part  IV.  Chap.  I. ; 
and  as  to  the  rights  gfranted  or  reserved 
to  mine-owners,  £arl  of  Cardigan  v. 
Armitage  (1823),  2  B.  &  C.  197;  26 
R.  R.  313 ;  Proud  v.  Bates  (1866),  34 
L.  J.  Ch.  406 ;  Ramsay  v.  Blair  (1876), 
L.  R.  1  App.  Cas.  701 ;  of.  Battm  h>oU 
V.  Kennedy,  [1907]  1  Oh.  266.  As  to 
support,  see  below,  P&rt  III.  Chap.  IV.] 

{k)  (1616),  11  Report,  62.  [See  aim) 
Foster  Y,  Spooner  (1683),  Cro.  Eliz.  17; 
Hodgson  v.  Field  (1826),  7  East,  613 ; 
8  R.  R.  701 ;  Hewitt  v.  Isham  (1861), 
21  L.  J.,  N.  S.,  Exoh.  36.] 
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trees,  it  was  resolved  by  the  whole  Court,  that,  "  when  the  lessor  Easements  of 

excepted  the  trees,  and  afterwards  had  an  intention  to  sell  them,  — '— 

the  law  gave  him  and  them  who  would  buy,  power,  as  incident  to    *^^  '    "^' 

the  exception,  to  enter  and  show  the  trees  to  those  who  would 

have  them,  for  without  sight  none  would  buy,  and  without  entry 

they  could  not  see  them ;  as  in  9  H.  6,  29  b,  a  man  seised  of  a 

house  in  a  borough,  &c.,  devisable,  devised  it  to  a  woman  in  tail, 

and,  if  the  woman  died  without  issue,  that  his  executor  might  sell 

and  dispose  of  it  for  his  soul ;  in  that  case  the  executor  might,  by 

the  law,  enter  into  the  house  to  see  if  it  was  well  repaired  or  not, 

to  the  intent  to  know  at  what  value  the  reversion  is  to  be  sold. 

Quod  fuit  conoessum  per  totam  curiam.     The  law  gives  power  to 

him  who  ought  to  repair  a  bridge  to  enter  into  the  land,  and  to 

him  who  has  a  conduit  on  the  land  of  another  to  enter  into  the 

land  to  mend  it,  when  occasion  requires ;  as  it  is  resolved  9  E  4, 

35  a.    So  it  is  agreed  in  2  E.  2,  Bar.  f.  237.    If  I  grant  you  my 

trees  in  my  wood,  you  may  come  with  carts  over  my  land  to  carry 

the  wood.    Lex  est,  ouicunque  aliquis  quid  concedit,  concedere 

videtur  et  id  sine  quo  res  ipsa  esse  non  potuit ;  and  this  is  a  maxim 

in  law." 

From  this,  as  well  as  other  authorities,  it  appears  that  the 
inference  of  law  arises  equally  whether  the  easement  is  incident 
to  a  grant  or  a  reservation  (/). 

In  Lord  Darcy  v.  Aakicilh  (m),  where  an  action  of  waste  was  LordDarcy 
brought  against  the  defendant  for  felling  oak  trees,  the  only  ^*  -^**«<'*^''- 
question  was — whether  the  lessor  by  leasing  coal  mines  did,  by 
implication  of  law,  give  power  to  the  lessee  to  fell  timber  for  the 
use  of  the  coal  mines.  It  was  agreed  that  the  grant  of  a  thing 
did  carry  all  things  included,  without  which  the  thing  granted 
could  not  be  had.  But  this  case  was  adjudged  un&  voce  against 
the  defendant ;  for  it  must  be  understood  of  things  incident  and 
directly  necessary.  Thus,  if  I  give  you  the  fish  in  my  waters, 
you  may  fish  with  nets,  but  you  may  not  out  the  banks  to  lay  the 
waters  dry.  If  I  grant  or  reserve  woods,  it  implies  a  liberty  to 
take  and  carry  them  away. 


(/)  [Pinmnpton  r.  Galland  (1853),   9  in  Un%<m  Lighterage  Co,  y,  London  Graving 

Exch.  1,  ace. ;  of.  Wheeldon^,  Burrows  j)ock  Co.,   [1902]   2  Ch.  657.;    Rafj  r. 

(1879).L.  R.  12  Ch.DiT.  at  p.  67;  Ifirf-  ^«^Wi«^  r  100412  Ph    17  1 

land  Railway  y.  MiUi  (1886),  L.  R.  33  -^«^'^»«^'  Ll»04]  2  Oh.  17.] 

Ch.  D.  at  p.  614 ;  and  the  jndgmenta  {m)  (1618),  Hobart,  234. 
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Easements  of 
necessity, 


Heg.v, 
Clu  worth. 


RoUe. 


Williams. 


In  an  anonymous  oase(n)y  it  is  said,  per  curiam,  ''If  a  man, 
-  either  by  grant  or  prescription,  have  a  right  to  wreck  thrown  upon 
another's  land,  of  necessary  consequence  he  has  a  right  to  a  way 
over  the  same  land  to  take  it." 

And  again,  in  The  Queen  v.  Inhabitants  of  Cluworth{o)^  by 
Holt,  C.  J.,  "  If  one  have  land  adjoining  on  a  navigable  river, 
every  one  that  uses  that  river  has,  if  occasion  be,  a  right  to  a  way 
by  brink  of  water  over  that  land,  or  farther  in,  if  necessary." 

This  general  right  to  tow  along  the  banks  of  navigable  rivers  is 
denied  in  Ball  v.  Herbert  (p),  unless  founded  either  on  statute  or 
custom. 

Easements  of  this  nature  are  thus  described  in  Bolle's  Abridg- 
ment— 

"  If  I  have  a  field  enclosed  by  my  own  land  on  all  sides,  and  I 
alien  this  close  to  another,  he  shall  have  a  way  to  this  close  over 
my  land,  as  incident  to  the  grant ;  for  otherwise  he  cannot  have 
any  benefit  by  the  grant. 

''  And  the  grantor  shall  assign  the  way  where  he  can  best 
spare  it. 

"  So,  too,  if  the  close  aliened  be  not  entirely  enclosed  by  my 
land,  but  partly  by  the  land  of  strangers ;  for  he  cannot  go  over 
the  land  of  strangers.     Quaere  (q).^' 

The  chapter  of  Eolle,  in  which  these  sections  occur,  is 
headed — "  In  what  case  one  thing  shall  pass  by  grant  of  another 
— Incidents  " — and  the  first  pi.  is,  "  The  grant  of  a  thing  passes 
everything  included  therein,  without  which  the  thing  granted 
could  not  be  had" :  pi.  16  is,  "If  a  man  grant  or  reserve  wood, 
that  implies  liberty  to  take  and  carry  it  away ; "  thus  evidently 
treating  it  as  a  necessary  implication  of  the  intention  of  ihe 
grantor,  as  in  the  case  of  all  other  incidents  which  the  law  attaches 
to  grants. 

The  general  rule  is  thus  stated  by  Serjeant  Williams :  "  Where 
a  man  having  a  close  surrounded  with  his  own  land,  grants  the 
close  to  another  in  fee,  for  life  or  years,  the  grantee  shall  have  a 
way  to  the  close  over  the  grantor's  land,  as  incident  to  the  grant, 


(n)  (1706),  6  Mod.  149. 

(o)  (1706),  6  Mod.  163. 

(p)  (1789),  3  T.  R.  263  ;  1  B.  B.  696. 
[See  (^nservatort  of  Eiver  Lea  v.  Button 


(1881),  L.  B.  6  App.  Cas.  686.] 

(g)  2  Rolle,  Abr.  tit.  Grannt,  Z.  pi. 
17,  18;  1  Wms.  Sannd.  323,  n. ;  1 
Notes  to  Sauiid.  670;  Vin.  Abr.  Grants, 
Z.  pi.  17,  18. 
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for  without  it  he  cannot  derive  any  benefit  from  the  grant.     So  it      Ways  of 

IlC006Slt>V> 

is  where  he  grants  the  land  and  reserves  the  close  to  himself  (r)." 


In  Jorden  v.  Aticood  («),  the  defendant  was  seised  of  a  messuage  Jordm  x, 
which  had  a  way  appendant  to  it  over  a  certain  close.  It  appears 
to  be  admitted  in  the  argument  that  there  was  no  other  way  to  the 
house.  This  close  the  defendant  bought,  and  afterwards  enfeoffed 
the  plaintiff  thereof,  making  no  reservation  of  the  way ;  and  the 
present  action  was  brought  for  the  defendant  continuing  to  use  the 
way.  The  judges  differed  in  opinion,  some  holding  that  the  way 
was  not  extinguished;  others,  that  it  was  the  defendant's  own 
folly  not  to  have  reserved  it;  but  judgment  was  given  for  the 
defendant.  But  it  is  stated  in  2  Sid.  Ill,  that,  on  searching  the 
roll  in  this  case,  it  was  found  that  judgment  was  given  for  the 
plaintiff. 

In  Packer  v.  Wekted  {t)  there  was  a  special  verdict,  finding  that  Packer  v. 
there  were  three  parcels  of  land,  and  the  necessary  and  private  **  ' 
way  was  out  of  the  first  into  the  second,  and  out  of  the  two  first 
into  the  third  parcel.  J.  S.  purchased  the  three  parcels,  and  then 
aliened  the  two  first  to  J.  N. ;  and  the  question  was,  if  he  should 
have  a  way  over  the  two  first  parcels  to  his  third  parcel.  The 
jmx)rs  also  found  that  the  alienation  was  by  feoffment,  and  that 
there  was  no  other  way  to  come  at  the  land  not  aliened  but  over 
the  other  land.  After  two  arguments,  the  Court  gave  judgment 
for  the  defendant,  ^^  that  he  might  take  a  convenient  way  without 
permission  (sans  le  gree)  of  the  plaintiff,  and  the  law  would  then 
adjudge  whether  such  way  were  convenient  and  suflBcient  or  other- 
wise." GUyn,  0.  J.,  observed,  "That  it  could  not  properly  be 
called  a  right  of  way  (before  the  alienation),  because  no  man  could 
have  such  right  in  his  own  soil ;  but  that  as  the  jurors  had  found 
the  way  to  be  of  necessity,  it  would  remain,  for  it  would  be  not 
only  a  private  inconvenience,  but  also  to  the  prejudice  of  the  public 
weal,  that  the  land  should  be  fresh  and  unoccupied.'' 

In  Dutton  v.  Taylor  (m),  which  was  an  action  of  trespass  q.  c.  f.,  Dutton  v. 
the  defendant  justified  as  tenant  to  one  E.  Cleadon,  who  was  seised  ^*y^'*- 
simul  et  semel  of  two  closes,  the  only  road  to  the  second  from  an 


(r)  1  Wms.  Saond.  323,  n. ;  1  Notes  and  Yin.  Abr.  Extingniohment,  C.  pi. 

to  Saimd.  570.    [This  statement  of  the  8,  10,  II;  Yin.  Abr.  Common,  E.  a. 

law  by  Serjeant  Williams  was  recog-  pi.  16. 

nized   and  acted  on  by  the  Court  of  (0  (1657),  2  Siderfin,  39—111. 

Exchequer    in    Pinnington   v.    Galland  [u)  (1701),  2   Lut.    1487  ;  Buckby  y. 

(1863),  9  Exch.  12.]  CoUa  (1814),   6  Taunt.  311  ;    16  R.  R. 

(•)  (1606),  Owen,  121.    See  Rol.  Abr.  608. 
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Ways  of 
necessity. 

Dutton  T. 
Taylor, 


Howtm  V. 
Frearttm, 


Cogge, 


Pmnington  t. 
Oalland, 


ancient  highway  being  across  the  first  dose;  this  latter  close 
Cleadon  sold  to  one  Astbury,  but  still  continued  to  use  the  way 
across  it,  although  there  was  no  reservation  of  any  right  of  way  in 
the  deed  of  conveyance.  It  was  objected,  the  law  would  not  imply 
any  reservation  by  the  vendor  where  none  was  expressed,  sed  non 
allocatur.  "  For  it  is  apparent  by  the  plea,  that  it  is  a  way  of 
necessity,  and  it  is  pro  bono  publico  that  the  land  should  not  be 
unoccupied." 

In  Howton  v.  Frearson  {x)  the  Court  held  that  a  way  of  necessity 
over  the  grantor's  land  would  equally  be  implied  as  incident  to  a 
grant,  though  the  granting  party  was  a  trustee :  but  Lord  Kenyon 
expressed  doubts  as  to  the  correctness  of  the  general  principle  laid 
down  in  the  case  above  cited. 

In  Clark  v.  Cogge  (y),  upon  demurrer,  the  case  was — "The  one 
sells  land,  and  afterwards  the  vendee,  by  reason  thereof,  claims  a 
way  over  part  of  the  plaintiff's  land,  there  being  no  other  conve- 
nient way  adjoining,  and  whether  this  was  a  lawful  claim  was  the 
question ;  and  resolved  without  argument,  that  the  way  remained, 
and  that  he  might  well  justify  the  using  thereof,  because  it  is  a 
thing  of  necessity ;  for  otherwise  he  could  not  have  any  profit  of 
his  land.  Et  e  converse — If  a  man  hath  four  closes  lying  together, 
nnd  sells  three  of  them,  reserving  the  middle  close,  and  hath  not 
any  land  thereto  but  through  one  of  those  which  he  sold,  although 
he  reserved  not  any  way,  yet  he  shall  have  it  as  reserved  unto  him 
by  the  law :  and  there  is  not  any  extinguishment  of  a  way  by 
having  both  lands." 

The  concluding  observation  evidently  refers  to  the  kind  of  way 
liere  spoken  of — a  way  of  necessity ;  but  whether  it  does  or  not  is 
immaterial  to  the  authority  of  the  case,  which  did  not  turn  upon 
any  question  of  extinguishment,  but  upon  the  new  title  implied  by 
law. 

[In  Pinnington  v.  Galland{z)y  the  owner  of  two  closes,  one 
of  which  was  only  accessible  over  the  other,  conveyed  the 
former  to  A.,  the  latter  to  B.,  and  it  did  not  appear  which  con- 
veyance was  first  executed,  but  the  conveyance  to  A.  contained 
the  words,  "  with  all  ways  belonging  or  appertaining."  The  Court 
held  that,  whichever  was  first  conveyed,  A.  had  a  way  over  B.'s 
close ;  for,  if  the  conveyance  to  A.  was  first,  A.  would  have  a  way 


(x)  (1798),  8  T.  R.  60 ;  4  R.  R.  681.  (y)  (1607),  Cro.  Jac.  170. 

(s)  (1863),  9  Ezoh.  1. 
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[of  neoesfiity  by  implied  grant,  and  if  the  conveyance  to  B.  was     J^*^"^' 
first,  then  the  owner  of  the  remaining  close  would  have  had  a  way 


of  necessity  by  implied  reservation,  which,  upon  the  conveyance  to  yr!oaUand, 
A.,  passed  to  him  by  the  words  all  ways  appertaining,  or,  indeed, 
as  the  Court  suggested,  without  those  words, — and  this  for  the 
same  reason  whidi  originally  created  it,  that  the  way  was  neces- 
sary to  the  enjoyment  of  the  land  granted,  and  therefore  would 
pass  without  express  words ;  and,  these  two  things  concurring,  the 
grantee  would  have  the  way  upon  the  principle  of  the  maxim, 
"Cuicunque  aliquis  quid  conoedit,  concedere  videtur  et  id,  sine 
quo  res  ipsa  esse  non  potuit,"  just  as  if  the  grantor  of  the  land 
were  owner  of  the  adjacent  land,  instead  of  being  only  the  owner 
of  a  way  over  it. 

In  Davies  v.  Sear  (a),  the  way  claimed  was  not  actually  neces-  DavieiY, 
sary  at  the  date  of  the  severance,  as  there  was  other  access  to  the  **' 
premises  retained ;  but  the  grantee  had  notice  that  the  grantors 
were  bound,  under  an  existing  contract,  to  stop  up  this  other 
approach,  so  as  to  leave  no  access  except  by  the  way  claimed. 
Lord  Romilly  treated  the  case  as  one  of  necessity ;  but  there  were 
other  grounds  for  his  decision.] 

The  acoessorial   right  which  the  law  thus  confers  is  to  be  Extent  of  the 
measured  by  the  nature  of  the  grant  or  reservation  to  which  it  is  "^  ** 
incident  (^). 

[As  illustrating  the  question  of  the  extent  of  the  right.  Corpo- 
ration of  London  v.  Rigg9  (c)  may  be  quoted.  There  the  owner 
of  a  dose  surrounded  by  his  own  land,  and  theretofore  used  only 
as  agricultural  land,  having  granted  away  the  surrounding  land 
and  reserved  the  close,  claimed  a  way  of  necessity  for  all  purposes 
over  the  surrounding  land.  Jessel,  M.  R,  held  that  he  was 
entitled  to  a  way  for  agricultural  purposes  only.  He  thought 
that  the  implied  reservation  operated  by  way  of  re-grant,  and  that 
the  re-grant  was  limited  by  the  necessity  which  created  it ;  and 
Bay  V.  Hazeldine  {d)  is  to  the  same  effect. 

In  Serff  v.  Acton  Local  Board  {e)y  on  the  other  hand,  where 
land  was  taken  by  a  local  board  under  its  compulsory  powers  for 
the  purpose  of  sewage  works,  the  necessary  right  of  way  was  held 


(«)  (1S69),  L.  K.  7  Eq.  427,  above,  M.  &  W.  174 ;  66  K.  R.  660. 

p.  149;  cf.   Gauford  y.  Mofatt  (1868),  (e)  (1880),  L.  R.  13  Ch.  D.  798. 

L.  R.  4  Ch.  183.  (d)  [1904]  2  Ch.  17. 

{h)  See  J)and  r.  ZmgseoU  (1840),  6  (e)  (1886),  L.  R.  33  Ch.  D.  679. 
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[to  extend  to  all  purposes  for  which  it  oould  be  required  for  sewage 
works. 

The  question  of  the  duration  of  the  right  has  been  discussed 
in  several  cases ;  and  it  has  been  held  to  cease,  when  it  is  no  longer 
required  in  order  to  render  the  grant  or  reservation  effectual.] 

In  Holmes  v.  Goring  (/)  the  defendant,  having  been  previously 
entitled  to  a  way  of  necessity  over  certain  closes,  purchased  these 
closes,  together  with  certain  other  pieces  of  land  adjoining  the 
dose  to  which  the  way  of  necessity  led  :  he  subsequently  sold  two 
of  the  closes  over  which  the  way  of  necessity  had  been  used, 
together  with  some  portions  of  the  land  adjoining,  which  pre- 
vented his  having  access  over  his  own  land  to  those  closes  to 
which  the  right  of  way  had  originally  been  enjoyed.  These 
portions  had,  however,  been  repurchased  by  him  long  before  the 
present  action  was  brought,  at  which  time  he  could  have  had  aa 
convenient  ace(^5s  over  his  own  land  as  over  that  occupied  by  the 
plaintiff.  The  question  to  be  decided  was,  whether  the  way  of 
necessity — which  was  admitted  to  have  existed  when  the  defen- 
dant sold  the  close  now  occupied  by  the  plaintiff — was  defeated 
by  the  fact,  that,  by  a  subsequent  purchase,  he  was  enabled  to 
approach  the  close  to  which,  &c.,  over  his  own  land ;  the  defen- 
dant contending  that  the  necessity  of  the  way  was  to  be  considered 
with  reference  to  the  condition  of  the  property  at  the  time  of  the 
sale  of  the  two  closes. 

The  Court  held  that  the  way  of  necessity  ceased  as  soon  as  the 
defendant  had  any  other  means  of  access  to  the  close  to  which  it 
led.  "A  way  of  necessity,"  said  Best,  C.  J.  (citing  Serjeant 
Williams'  note  to  Saunders),  **  when  the  nature  of  it  is  considered, 
will  be  found  to  be  nothing  else  than  a  way  by  grant ;  but  a  grant 
of  no  more  than  the  circumstances  which  raises  the  implication  of 
necessity  require  should  pass  (g).  If  it  were  otherwise,  this  incon- 
venience might  follow,  that  a  party  might  retain  a  way  over  one 
thousand  yards  of  another's  land,  when,  by  a  subsequent  purchase, 
he  might  reach  his  destination  by  passing  over  one  hundred  yards 
of  his  own.  A  grant,  therefore,  arising  out  of  the  implication  of 
necessity  cannot  be  carried  further  than  the  necessity  of  the  case 
requires,  and  this  principle  consists  with  all  the  cases  which  have 
been  decided."    Park,  J.,  added,  "From  all  the  authorities  re- 


(/)  (1874),  2  Bing.  76 ;  S.  C.  9  Moore, 
1GC. 


07)  [Cf.  Macnaghten  v.  Baird,  [1903]  2 
Ir.  B.  731 ;  dted  above,  p.  155.J 
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f erred  to,  it  is  dear  that  when  a  way  is  claimed  by  necessity,  it    Duration  of 
is  a  good  answer  to  show  that  there  is  another  way  which  the     necessity, 
party  may  nse.''    Burrough,   J.,  expressed  his  opinion  to  be,     Boimeay" 
"  That  there  mnst  be  a  necessity  oontinning  up  to  the  time  of  the       Oonng. 
trespass  justified  under  it." 

The  opinion  here  expressed  by  Burrough,  J.,  appears  to  be  in  Reigmm  v. 
aocordanee  with  the  decision  of  the  Court  of  King's  Bench  in 
Reignolds  v.  Edwards  {h).  The  defendant's  lessor  had  a  presorip- 
tive  right  of  way  over  the  plaintiff's  land  to  a  close  which  was 
encircled  by  land  of  the  plaintiff.  Twenty-four  years  before  the 
action  was  brought,  the  plaintiff  stopped  up  the  old  way  and 
opened  a  different  one,  which  latter,  after  being  used  by  the  de- 
fendant's lessor  during  that  period,  the  plaintiff  also  stopped  up, 
and  brought  the  present  action  of  trespass  for  the  use  of  it  by 
the  defendant,  and  his  removal  of  a  gate  erected  across  it  by  the 
plaintiff.  The  Court  held  that  the  new  way  could  not  be  claimed 
as  a  way  of  necessity,  as  it  did  not  appear  "that  there  was  no 
other  way,  but  only  that  there  was  no  other  passage  open  " ;  and 
that,  as  the  plea  set  forth  a  right  of  way  by  prescription,  which 
the  plaintiff  had  admitted  by  demurring  to  the  plea,  that  was 
suflBcient  to  prevent  the  defendant  being  entitled  to  this  as  a  way 
of  necessity.  That  it  was,  in  fact,  but  a  way  of  sufferance,  and 
upon  the  plaintiff  determining  his  will  by  erecting  the  gate,  the 
defendant  should  have  had  recourse  to  his  old  right. 

The  case  of  Buckby  v.  Coks  {%)  appears  from  the  facts  as  stated  Buehhy  ▼. 
in  the  report  to  be  somewhat  at  variance  with  the  doctrine  above  ^  ** 
laid  down,  as,  during  the  time  in  which  there  was  a  unity  of  the 
whole  property,  there  appeared  to  have  been  another  approach  to 
the  close  to  which,  .&c.,  besides  the  previously  existing  way  of 
necessity,  and,  as  this  new  approach  existed  at  the  time  of  seve- 
rance, the  former  necessity  must,  of  course,  have  ceased.  There 
appears,  however,  to  be  some  confusion  in  the  facts,  as  the  jury 
expressly  found,  that,  at  the  time  of  the  trespass  for  which  the 
action  was  brought,  there  existed  no  other  way  but  the  one 
claimed  by  the  defendant.  Dallas,  J.,  said,  "The  question  on 
the  issue  is,  whether  there  was  any  other  way?  The  evidence 
on  the  defendant's  side  is,  that  there  was  no  other  way.  The 
plaintiff  meets  it  by  evidence  that  there  was  another  way,  though 
not  quite  so  convenient ;  and  the  jury  have  had  it  before  them, 

(*)  (1742),  WiUes,  282.  (i)  (1814),  6  Taunt.  311  ;  16  R.  R.  508. 
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and  have  disaffirmed  the  existence  of  any  other  way."  This  case 
is  therefore,  in  fact,  [not  inconsistent  with]  the  case  of  Holmes  y. 
Golfing  above  cited. 

[The  decision  in  Proctor  v.  Hodgson  [k)  turned  upon  a  point  of 
pleading.  But,  in  the  course  of  the  argument,  Parke,  B.,  said, 
"The  extent  of  the  authority  of  Holmes  v.  Goring  is  that, 
admitting  a  grant  in  general  terms,  it  may  be  construed  to  be  a 
grant  of  a  right  of  way  as  from  time  to  time  may  be  necessary. 
I  should  have  thought  it  meant  as  much  a  grant  for  ever  as  if 
expressly  inserted  in  a  deed,  and  it  struck  me  at  the  time  the 
Court  was  wrong;  but  that  is  not  the  question  now."  And 
Alderson,  B.,  added,  "  Probably,  if  this  case  be  taken  to  a  court 
of  error.  Holmes  v.  Goring  will  be  reviewed." 

Again,  in  the  course  of  the  argument  in  Barkshire  v.  Gruhb  (/), 
Fry,  J.,  being  referred  to  Holmes  v.  Goring  and  Proctor  v.  Hodgson^ 
said,  "  I  thought  that  the  necessity  must  be  judged  of  at  the  date 
of  the  conveyance;  but  the  proposition  laid  down  in  Holmes  v. 
Goring  seems  to  have  been  only  a  dictum,  for  there  appears  to 
have  been  no  necessity  at  the  date  of  the  grant."  Some  of  the 
grounds  of  the  decision  in  this  case  seem  to  be  inconsistent  with 
the  principle  laid  down  in  Holmes  v.  Goring, 

Holmes  v.  Goring^  therefore,  though  never  overruled,  must  be 
looked  upon  as  doubtful  authority  (/«)•] 

In  the  cases  already  cited  the  expression  frequently  occurs,  that 
ways  of  convenience  are  extinguished  by  unity  of  possession,  but 
ways  of  necessity  are  not.  It  appears,  however,  to  be  more  correct, 
as  well  as  more  in  accordance  with  the  general  principles  of  the 
law  of  easements,  as  recognized  both  by  the  English  and  Civil  law, 
to  consider  all  easements,  whether  of  convenience  or  necessity, 
as  extinguished  by  unity;  but  that,  upon  any  subsequent 
severance,  easements  which,  previous  to  such  unity,  were  ease- 
ments of  necessity,  are  impliedly  granted  anew  in  the  same 
maimer  as  any  other  easement  which  would  be  held  by  law  to 
pass  as  incident  to  the  grant.  Had  there  been  a  unity  from 
time  immemorial,  the  law  would  clearly  imply  a  right  of  way  as 
incident  to  a  grant,  if  there  existed  no  other  means  of  such  grant 
taking  effect.     Why,  then,  should  this  anomaly  of  non-extinguish- 


{k)  (1865),  10  Exch.  824. 
(/)   (1881),  L.   R.   18  Ch.   D.   616  : 
above,  p.  99. 


(m)  See  and  consider.   Corporation  of 
London  v.  Jtiggs  (1880),  L.  R.  13  Ch.  D. 

798. 


Digitized  by  VjOOQIC 


BY  IMPLIED  GRANT.  181 

ment  be  held  to  be  law,  when  the  same  result  can  be  obtained  from  Easements  of 

the  ordinary  principles  regulating  other  easements  of  the  same  ll — 

dass?  ^J^^^ 

^^  extingaisned 

In  none  of  the  numerous  oases,  in  which  the  question  of  ex-  ^y  unity, 
tioguishment  has  been  discussed,  has  it  been  laid  down  that  the 
same  right  revived  upon  the  severance  of  the  tenements  which 
existed  previous  to  the  unity.  The  utmost  extent  to  which  the 
judges  go,  is  to  say  that  a  right  of  way  revives,  because  the  new 
grant  would  otherwise  be  inoperative.  Where  a  party  died  seised 
of  certain  lands  and  a  mill,  which  descended  to  his  two  daughters 
as  coparceners,  it  was  held  that  an  agreement  by  parol  between 
them,  on  making  partition,  that  a  way  should  be  used  to  the  mill 
as  during  the  lifetime  of  their  father,  was  binding  on  them  (n). 
Brooke,  in  his  Abridgment  (o),  says,  "  The  way  is  revived ;  tamen 
Tidetur  that  it  is  a  new  way  (nouvel  chimine)." 

It  is  clearly  settled,  on  all  the  authorities,  that,  during  the  unify, 
no  way  or  easement  can  exist  in  the  land  (/?). 

The  language  of  Best,  C.  J„  in  Holmes  v.  Goring  (q),  fuUy 
supports  the  doctrine  above  stated,  that  all  ways  are  extinguished 
by  unity  of  ownership ;  and  that  ways  of  necessity  are  in  reality 
new  easements  incident  to  the  grant  or  reservation.  "  If  I  have 
four  fields,  and  grant  away  two  of  them,  over  which  I  have  been 
accustomed  to  pass,  the  law  will  presume  that  I  reserve  a  right  of 
way  to  those  which  I  retain.  But  what  right?  The  same  as 
existed  before?  No;  the  old  right  is  extinguished,  and  the  new 
way  arises  out  of  the  necessity  of  the  thing.  It  hew  been  argued 
that  the  new  grant  operates  as  a  prevention  of  the  extinguishment 
of  the  old  right  of  way ;  but  there  is  not  a  single  case  which  bears 
out  that  proposition,  or  which  does  not  imply  the  contrary.  By  the 
grant  a  new  way  is  created,  and  that  way  is  limited  by  necessity." 

Serjeant  Williams  (r)  says,  "  Where  a  man,  having  a  close 
surrounded  by  his  own  land,  grants  the  close  to  another,  the 
giantee  shall  have  a  way  to  the  close  over  the  grantor's  land,  as 
incident  to  the  grant.  What  way  is  it  the  grantee  shall  have  ? 
Not  the  old,  but  a  new  way,  limited  by  the  necessity."  In  Clark 
V.  Cogge  («),  the  Court  says,  that  "  although  the  grantor  in  such  a 
case  reserve  not  a  way,  it  shall  be  reserved  for  him  by  law ;  that 

(«)  21  Edw.  3,  2  ;  8.  C,  21  Ass.  pi.  1.  (q)  (1824),  2  Bing.  83 ;  27  K.  R.  649. 

(o)  Tit.  Extinguishment,  pi.  15.  (r)  1  Wms.  Saund.  323,  n. ;  1  Notes 

(p)  Morris    t.    Edgington    (1810),    3  to  Saund.  370. 

Taunt.  24  ;  12  R.  R.  579.  (»)  (1607),  Cro.  Jac.  170. 
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Easemente  of  jg^  ^ot  the  old  Way,  tut  a  new  way  of  necessity,  if  he  hath  not  any 
— —  other  way."    In  Jorden  v.  Atwoodlt).  Popham,  C.  J.,  says,  "If  a 

All     AAAATTlAtltfi  . 

extinguished  m^^  has  three  fields  adjoining,  and'  makes  a  feoffment  of  the 
by  unity,     middle  field,  the  feoffee  shall  have  a  way  (not  the  way)  to  this 
through  the  other  close.'' 
Direction.  [With  regard  to  the  direction  of  the  way  of  necessity,  it  was 

held  in  Packer  v.  Wel8ted{u)y  that  "defendant  (who  claimed  a 
way  of  necessity  by  implied  reservation  upon  a  grant  by  him)  poet 
prender  im  convenient  chimin  sans  le  gree  del  plaintiff,  et  ley  poet 
puis  adjudg  si  ceo  soit  convenient  et  sufficient  vel  pluis  ou  nemy  " ; 
and  this  accords  with  the  decision  of  the  Court  of  Exchequer  in 
Pinnington  v.  Galland{x)j  where  it  is  laid  down  that  the  way 
would  be  "the  most  direct  and  convenient  one."  So  that  the 
grantee  of  the  way  would  be  allowed  to  take  his  way,  subject  only 
to  the  restriction  that  it  should  be  the  most  direct  and  convenient 
one  (y). 

In  2  Rolle,  Ab.  Graunt,  Z.  17,  it  is  laid  down, "  Feffor  assignera 
le  chimin  lou  il  poet  melius  ceo  spare." 

This  is  not  inconsistent  with  the  other  authorities,  being  merely 
to  the  effect  that  upon  the  severance  the  grantor  may  assign  a  way 
if  he  chooses.  If  he  does  not,  then  the  grantee,  Le.  the  grantee  of 
the  way,  may  select  it. 

Further,  when  once  the  way  is  ascertained,  it  oaimot  be  altered : 
Pearson  v.  Spencer  (s). 

In  the  last  case  it  seems  to  have  been  held,  that  where  the 
severance  creating  the  necessity  took  place  by  will,  and  during  the 
testator's  lifetime  and  at  his  death  the  premises  were  in  the  hands 
of  a  tenant,  and  there  was  an  existing  way  by  which  the  tenant 
used  and  enjoyed  them,  the  will  must  be  considered  as  granting 
the  use  of  that  way,  although  it  extended  over  a  part  of  the 
dominant  tenement  which  might  have  been  avoided  by  making  a 
gap  in  a  fence  (a). 

The  Court  appears  to  have  been  disposed  to  reconcile  the 
passages  in  Siderfin  and  EoUe,  upon  the  ^ground  that  the  way  may 
be  assigned  in  the  first  instance  in  all  cases  by  the  person  whose 

(Q  (1606),  Owen,  121.  which  ought  to  do  the  firet  act,  shall 

(m)  (1667),  2  Sid.  Ill,  already  cited  by  have  the  election"   (quoted  by  James, 

the  learned  author.  V.-C,  in  Rumble  ▼.  Heygate  (1870),  18 

Ix)  (1853),  9  Exch.  1.  W.  R.  749). 

(y)  Cf.  Ck).  Litt.  145a,  "  In  caae  an  (z)  (1863),  1  B.  &  S.  571 ;  aflSrmed  3 

election  be  given  of  two  eeverall  things,  B.  &  S.  761. 

alwaies  he  which  is  the  firet  agent,  and  (a)  Cf.  Dig.  8,  2,  10. 
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[grant  gives  rise  to  the  necessity,  and  in  Packer  v.  Wehted  it  was  Easements  of 
under  the  grant  of  the  defendant,  who  retained  a  land-locked  — ; — ^ — ^ 
tenement,  that  the  necessity  arose.  i^ay  of 

The  rule  that  a  grantor  of  land  to  which  there  is  no  access,  ^©^^^fis^^y- 
except  over  other  land  of  his,  may  in  the  first  instance  and  once 
for  all  assign  a  reasonable  way,  would  be  intelligible  enough, 
because  the  law  only  allows  any  way  in  such  case  because  there 
is  no  other,  and  it  might  reasonably  be  held  not  to  operate  if  the 
owner,  at  the  time  of  the  grant,  sets  out  a  convenient  way; 
whereas,  in  the  case  where  the  way  arises  by  implied  reservation 
[i.e,  in  c€ises  where  the  grantor  retains  the  land-locked  tenement), 
it  would  be  contrary  to  this  reason  to  deprive  the  owner  of  the 
land,  over  which  the  way  of  necessity  is  claimed,  of  a  similar 
privilege.  It  may  be  argued  that  the  authorities  are  not  to  be 
reconciled  by  the  coincidence  pointed  out  in  Pearson  v.  Spencer^ 
that  in  both  an  opportunity  of  setting  out  the  way  was  allowed 
to  the  person  under  whose  grant  the  way  was  created,  the  way  in 
one  being  by  implied  grant,  in  the  other  by  implied  reserva- 
tion (6) ;  but  upon  the  ground  that  the  power  which  the  owner 
of  the  way,  whether  by  grant  or  reservation,  has  to  choose  a 
convenient  way,  is  subject  to  this,  that  the  owner  of  the  land  over 
which  it  is  claimed  may,  if  he  does  so  at  once  and  once  for  all,  set 
out  any  convenient  way. 

The  point  is  one  which  is  not  likely  to  arise  often,  the  question 
generally  being  whether  any  way  exists,  and  not  as  to  the  direc- 
tion of  it ;  but  whatever  may  be  decided  it  is  supposed  that  the 
rule  in  EoUe  would,  if  supported,  not  be  acted  on  to  the  extent  of 
its  terms,  and  that  if  the  grantor  can  assign  he  must  assign  a 
reasonable  way,  and  not  "  lou  il  poet  melius  ceo  spare  "  (r). 

In  the  judgment  of  Kay,  J.,  in  Brotm  v.  Alabaster  {d)  the 
following  passage  occurs,  "  Now,  as  a  way  of  necessity,  I  think  it 
is  diflBcult  to  support  it,  for  the  following  reason.  A  way  of 
necessity  is  not  a  defined  way.  A  way  of  necessity  is  a  way  which 
is  the  most  convenient  access  to  a  land-locked  tenement  over  other 
property  belonging  to  the  grantor,  and  it  is  quite  clear  that  the 
grantor  has  a  right  himself  to  elect  in  which  line,  in  which  course. 


(h)  For  an  implied  reseryation  takes  L.  R.  33  Gh.  D.  at  p.  644. 

effect   as   a  re-g^rant ;     Corporation    of  {c)  Bolton  v.  Bolton  (1879),  L.  R.  11 

London  ▼.  lUgffs  (1880),  L.  R.  13  Gh.  D.  Ch.  D.  at  p.  972. 

798 ;  Midland  Bail,  Co,  t.  Milct  (1886),  (d)  (1887),  37  Ch.  D.  490. 
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^^"^™^i!  °*  C*'^®  ^*^y  ^^  necessity  should  go.    Here  there  is  no  ease  of  election. 
— ; — : — ^  The  claim  is  to  a  way  over  this  particular  road,  without  any  right 
way^5°     of  election  at  all  on  the  part  of  the  grantor.    That  of  itself  would 
neoesBity.     }^  enough  to  show  it  is  not  a  way  of  necessity."    It  is  conceived, 
however,  that  this  statement  cannot  be  taken  quite  literally,  but 
must  be  subject  to  some  qualification  in  respect  of  the  reasonable- 
ness of  the  way  assigned,  and  the  circumstances  of  the  case.    See 
the  remarks  on  the  above-quoted  passage  of  Eekewich,  J.,  in 
Titchmahh  v.  Royiton  Water  Co.,  Ltd.  (e).'] 


{e)  (1900),  81  L.  T.  673. 
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CHAPTER  III. 

TITLE   TO   EASEMENTS    DY   PRESCRIPTION. 

Prescription  may  be  defined  to  be — A  title  acquired  by  pes-  Deftrntion  of 
session  had  during  the  time  and  in  the  manner  fixed  by  law.  preecription. 
"Prescriptio  est  titulus  ex  usu  et  tempore  substantiam  capiens 
ab  authoritate  legis''  (a).    After  the  lapse  of  the  requisite  period 
the  law  adds  the  rights  of  property  to  that  which  before  was 
possession  only  (4). 

'' Things  corporeal  can  alone  be  susceptible  of  possession  ((;).  Poweesion. 
Things  incorporeal,  that  is  to  say,  those  *  quce  in  jure  consistunt,' 
are  not  in  fact  susceptible  of  possession,  strictly  and  properly  so 
called;  but  they  are  susceptible  of  a  quasi  possession,  'jura  non 
possidentur  sed  quasi  possidentur.'  This  quasi  possession  con- 
sists in  the  enjoyment  of  the  right  by  him  to  whom  it  belongs. 
Thus,  I  am  considered  to  have  the  quasi  possession  of  a  right  of 
servitude  when  I  do,  on  the  neighbouring  heritage,  in  the  sight 
and  with  the  knowledge  of  the  proprietor  of  that  heritage,  those 
acts  which  my  right  of  servitude  entitles  me  to  do.  This  quasi- 
possession  is  susceptible  of  the  same  qualities  and  defects  as 
possession  properly  so  called  "  (d). 

To  constitute  a  legal  possession  there  must  be  not  only  a  cor-  Legal 
poreal  detention,  or  that  quasi  detention  which,  according  to  the  P<»«»ee8ioa. 
nature  of  the  right,  is  equivalent  to  it,  but  there  must  be  also 
the  intention  to  act  as  owner  (^).     Thus,  no  legal  possession  is 
acquired  by  a  man  walking  across  the  land  of  his  friend  (/),  or 


la)  Co.  Lit.  113,  b.  (c)  Posaideri  autem  poasant  qnce  sunt 

\b)  Usnoapio  est  adjectio  dominii  per  oorporalia. — Dig.  41,  2,  3,  de  acq.  pose, 

continnationem     poesessionis    temporis  {d)  Pothier,  torn.  4,  p.  580. — Tndto 

lege  deftnitt — "Dig.  41,  3,  3,  de  usurp.  de  la  Lot  Civile  Franf^oise. 

**llieBoman  law  relative  to  presoriptioii  {e)  Apiscimor   possessionem    corpore 

has  been  adopted  into  the  law  of  T^or-  et  animo,  neque  per  se  animo  ant  per  se 

maadj,  whidi  prevails  in  Jersey.    We  corpore.— Dig.  41,  2,  3,  {  1,  de  acq.  vel. 

mofessto  act  on  the  same  principles.*'  amit.  poss. 

Per  Lord  Wynford  in  the  PriTY  Council,  (/)  Qui  jure  familiaritatis  amid  fun- 

1  Enapp.  69.     [See  an  examination  of  dum  ingreditur  non  videtur  possidere, 

the  pnnciples  ol  prescription  by  Lord  quia   non   eo  animo  ingressus    est   ut 

Blackburn  in  DaUm  t.  Anpu  (1881),  possideat  licet  corpore  in  fundo  sit. — 

L.  R.  6  App.  Cas.  at  pp.  817  fP.]  Dig.  41,  2,  41. 


Digitized  by  VjOOQIC 


186 


ACQUISITION  OF  EASEMENTS. 


Legal 
possesfdon. 

Possession 
must  be  on- 
interrupted. 


using  a  private  way,  thinking  it  to  be  a  pullio  one  {g) ;  or  unless 
he  would  do  the  act  in  defiance  of  opposition  (A). 

From  the  very  definition  of  Prescription,  an  enjoyment,  in  order 
to  confer  a  title,  must  have  been  uninterrupted  both  as  to  the 
manner  and  during  the  time  required  by  law.  It  is  not  to  be 
understood  by  this  expression  that  the  enjoyment  of  an  easement 
must  necessarily  be  unintermittent ;  although,  in  a  great  variety 
of  cases,  it  would  obviously  be  so ;  as  in  the  case  of  windows,  or 
rights  to  water.  In  those  easements  which  require  the  repeated 
acts  of  man  for  their  enjoyment,  as  rights  of  way  (t),  it  would 
appear  to  be  sufficient  if  the  user  is  of  such  a  nature,  and  takes 
place  at  such  intervals,  as  to  afford  an  indication  to  the  owner  of 
the  servient  tenement  that  a  right  is  claimed  against  him — an 
indication  that  would  not  be  aflPorded  by  a  mere  accidental  or 
occasional  exercise  (A). 

The  continuity  of  enjoyment  may  be  broken  either  by  the 
cessation  to  use,  or  by  the  enjoyment  not  being  had  in  the  proper 
manner. 

"An  enjoyment  of  an  easement  for  one  week,"  said  Baron 
Parke,  in  the  Monnwtithshire  Canal  Company  v.  Harford  (/), "  and  a 
cessation  to  enjoy  it  during  the  next  week,  and  so  on  alternately, 
would  confer  no  right "  (m). 


{g)  Servitute  usus  non  videtur,  nisi  is 
qui  suo  jure  uti  ee  credidit;  ideoque  si 
quis  pro  via  publicd  vel  pro  alterius 
servitute  usus  sit,  neo  interdictum  oeo 
actio  utiliter  competit.— Dig.  8,  6,  26, 
quem.  serv.  amit. 

(A)  Si  per  fundum  tuuni  neo  vi  neo 
clam  neo  precario  oommeavit  aliquis, 
non  tamen  tanquam  id  suo  jure  faceret, 
fed,  si  probiberetur,  non  facturus,  inutile 
est  ei  iuterdictum  de  itinere  actnqne; 
nam  ut  boo  interdictum  oompetat  jus 
fundi  possedisse  oportet. — Dig.  43,  19, 
7,  de  itinere  aotuque  privato.  [See  tbe 
judgment  in  Dyee  y.  Lady  Jamet  Say^ 
1  Macqueen,  at  p.  301.] 

(t)  Nemo  enim  tarn  perpetuo  tarn 
contineoter  ire  potest,  ut  nullo  memento 
possessio  ejus  iuterpellari  videatur. — 
Dig.  8,  1,  14,  de  serv. 

{k)  Per  Curiam  in  BartUtt  v.  Downea 
(1825),  3  B.  &  C.  621  ;  27  R.  R.  436; 
[and  in  Hollimy,  Vemey  (1884),  L.  R. 
13  Q.  B.  Div.  304,  at  p.  315 ;  and  as  to 
ligbt,  see  Smith  v.  Baxtei'^  [1900]  2  Cb. 
138 ;  AndretCB  v.  Waiter  [1907]  2  Cb. 
500.] 


(0  (1834),  1  0.  M.  *j  R.  631  ;  40 
R.  R.  648. 

(m)  [Tbis  does  not  mean  a  oessation 
in  the  actual  user,  as,  for  instance,  bj 
reason  of  tbe  claimant  bavinflr  no  ooca- 
sion  to  use  the  easement  (otherwise  a 
right  to  a  way  or  other  non -continuous 
easement  could  not  be  acquired) ;  it 
means  a  cessation  in  the  user  as  of 
right,  as  in  the  case  cited  in  Uie  text, 
where  the  asking  of  permission  during 
the  period,  by  admitting  that  the  person 
asking  had  no  right  at  thnt  time,  inter- 
rupted the  oontiuuity  of  the  enjoyment 
as  of  right.  Bee  the  question  discussed 
in  HoIUm  y.  Verney,  ubi  sup. 

In  a  claim  by  prescription  at  the 
common  law,  an  instance  of  unity  of  pos- 
session without  also  tmity  of  ownership 
would  not  prevent  its  establishment. 
*'  If  a  man  have  common  by  preecrip- 
tion,  unity  of  possession  of  as  high  and 
perdurable  an  estate  is  an  interruption 
of  the  right*' ;  Co.  Lit.  114  b;  and  it  is 
in  the  same  sense  that  "  unity  of  posses- 
sion** is  used  by  Lord  Idansfield  in 
Morris  y.   Edgifigtm  (1810),   3    Taunt. 
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So,  where  the  enjoyment  has  teen  had  under  permission  asked 
from  time  to  time,  which,  upon  each  occasion,  amounts  to  an 
admission  that  the  asker  had  then  no  right.  Indeed,  the  very  mode 
in  which  this  enjoyment,  under  constantly  renewed  permission, 
operates  in  defeating  the  preiious  user  is  that  it  breaks  the  con- 
tinuity of  the  enjoyment  (n) ;  and  it  is  expressly  laid  down  by  the 
Court  of  King's  Bench,  in  their  judgment  in  the  case  of  Tickle  v. 
Broicn  (o),  that  the  breaking  of  the  continuity  is  inconsistent  with 
the  enjoyment  during  the  periods  of  either  twenty  or  forty  years, 
and  that  for  that  reason  e\'idence  of  the  breaking  of  such  continuity 
is  admissible  on  a  traverse  of  the  enjoyment. 

The  interruption  here  spoken  of  is  that  arising  from  the  act  of 
the  party  claiming  the  right.  The  interruption  of  a  right  claimed 
nnder  the  statute  by  any  act  of  the  servient  owner  will  be  con- 
sidered hereafter  {p). 

The  mode  of  acquiring  a  title  to  an  easement  by  prescription 
may  be  considered  with  respect — 

1st. — ^To  the  length  of  time  during  which  the  enjoyment  must 
continue. 

2nd. — To  the  persons  against  and  by  whom  the  enjoyment  must 
be  had. 

3rd. — To  the  qualities  of  that  enjoyment. 


Poflseseion 
must  be  un- 
interrupted. 


p.  80 ;  12  R.  R.  579,  where  he  speaks  of 
a  right  of  way  or  common  extingoished 
by  ** unity  of  possession/'  i.^.,  unity  of 
ownership. 

With  regard  to  a  claim  under  the  Pre- 
scription Act,  1832,  it  has  been  held  that 
mere  unity  of  actual  possession,  oc- 
curring at  any  time  during  the  period, 
is  suffloient  to  prevent  a  claim  from 
being  established  imder  the  Act,  even 
though  the  alleged  dominant  aod  ser* 
Tient  tenements  be  held  under  different 
landlords:  Onley  v.  Gardiner  (1838),  4 
M.  &  W.  495  ;  Batti$hill  v.  Reed  (1856), 
18  C.  B.  696 ;  Damper  ▼.  Bauett,  [1901] 
2  Ch.  350.  Lord  Hatherley*s  dictum  in 
Lad^an  v.  Grave  (1871),  L.  R.  6  Ch. 
at  p.  768,  and  the  reasoning  of  the 
Lioi^  Justices  in  EeeU»%a*tieal  Com' 
mimoners  v.  Kitto  (1880),  L.  R.  14  Ch. 
Div.  213,  and  Bollins  v.  Vemey  (ubi 
sup.),  appear  to  throw  doubt  upon  the 
decisions  in  Oniey  v.  Gardiner  (ubi  sup.) 
and  BattiihUl  v.  JReed  (ubi  sup.),  but  in 
Damper  ▼.  Basieit  (ubi  sup.)  Joyce,  J., 


expressly  stated  that  those  two  decisions 
had  not  been  OTerruled  or  expressly  dis- 
approved of,  and  followed  them. 

The  dictum  of  Martin,  B.,  in  Winship 
V.  Hudspeth  (1854),  10  Exoh.  p.  8,  that 
a  claim  by.  immemorial  prescription  at 
the  common  law  would  be  defeated  by 
proof  of  unity  of  possession  at  any  time, 
must  not  be  taken  as  applying  to  mere 
unity  of  possession  without  unity  of 
ownership  also,  which  did  exist  in  the 
case  itself. 

As  to  unity  of  seisin  without  unity  of 
possession,  cf.  Richardson  v.  Graham. 
[1908]  1  K.  B.  39.] 

(n)  1  C.  M.  &  R.  at  p.  631,  per  Lord 
Lyndhurst. 

(o)  (1836),  4  A.  &  E.  at  p.  383  ; 
Beasley  v.  Clarke  (1836),  2  Bing.  N.  C. 
705;  42  R.  R.  704  ;  [Gardner  v.  Hodgson's 
Kingston  Bretceru  Co.,  Ltd.,  T 1901']  2  Ch. 
198,  affd.  [1903]  A.  C.  229.] 

(p)  Post— Qualities  of  Enjoyment ; 
[and  see  the  note  on  Sect.  4,  poist.] 
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Sect.  1. — The  Length  of  Time  during  ichich  the  Enjoyment 
must  be  had. 

Before  the  By  the  common  law  an  enjoyment  to  confer  a  title  to  an  ease- 
^^dT*^^   ment  must  have  continued  during  a  period  co-extensive  with  the 

memory  of  man ;  or,  in  legal  phrase,  "  during  time  whereof  the 

memory  of  man  runneth  not  to  the  contrary."  To  this  expression 
a  definite  meaning  was  originally  attached,  as  comprising  the 
period  elapsed  since  the  year  1189.  "  Now,  *  time  of  memory,' " 
says  Blackstone,  '^  has  long  ago  been  used  and  ascertained  by  the 
law  to  commence  from  the  reign  of  Sichard  the  First"  (g) — a 
period  adopted  by  analogy  to  the  stat.  3  Edw.  1,  c.  29,  which  fixed 
that  as  the  date  for  alleging  seisin  in  a  real  action. 

The  extreme  difficulty  of  giving  proof  of  enjoyment  for  so 
long  a  period  was  lessened  by  its  being  held  that  evidence  of 
enjoyment  during  a  shorter  time  raised  a  presumption  that  such 
enjoyment  had  existed  for  the  necessary  period  (r) ;  where,  how- 
ever, the  actual  origin  of  the  enjoyment  was  shown  to  have  been 
of  more  recent  date  than  the  time  of  prescription,  the  right  in 
earlier  cases  was  held  to  be  defeated. 

Thus,  in  Burt/  v.  Pope  (s),  "It  was  agreed  by  all  the  justices, 
that  if  two  men  be  owners  of  two  parcels  of  land  adjoining,  and 
one  of  them  doth  build  a  house  upon  his  land,  and  makes  windows 
and  lights  looking  into  the  other's  lands,  and  this  house  and  the 
lights  have  continued  by  the  space  of  thirty  or  forty  years ;  yet 
the  other  may  upon  his  own  land  and  soil  lawfully  erect  a  house 
or  other  thing  against  the  said  lights  and  windows,  and  the  other 
can  have  no  action,  for  it  was  his  folly  to  build  his  house  so  near 
to  the  other's  land — and  it  was  adjudged  accordingly." 

This  doctrine  appears  to  have  been  held  down  to  the  passing  of 
the  Statute  of  Limitations,  21  Jac.  1,  c.  16. 

The  period  of  the  first  year  of  Eichard  1  was  adopted  as  the 
commencement  of  legal  memory  by  an  equitable  extension  of  the 
statute  which  fixed  that  as  the  period  in  which  the  demandant  in 
a  writ  of  right  must  have  alleged  seisin. 


(q)  2  &  3  Will.  4,  0.  71,  B.  1.  a  boose  which  had  been  erected  before 

(r)  Jenkins  v.  Harvey  (1836),  1  Cr.  M.  the  time  of  living  memoir,   and   ihe 

&  R.  894  ;    40  R.  R.  769.     [**  Tbeo-  origin  of  which  conld  not  be  proved." 

reticallj,  an  ancient  house  at  this  period  Per  Lush,  J.,  in  Angu$  t.  DaUon  (1877), 

was  a  bouse  which  bad  existed  from  the  L.  R.  3  Q.  B.  D.  at  p.  89.] 

time  of  Richard  1.    Practically,  it  was  («)  (1686),  Cio.  Ebz.  118. 
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"  But  when,  by  the  Statute  of  Limitations,  3  Edw.  1,  c.  39,  the  ^B^  tte^ 
seisin  in  a  writ  of  right  was  limited  to  the  time  of  Eichard  1,  so  Act. 
that  none  could  count  of  an  older  seisin,  this  writ  being  the  highest 
writ ;  it  was  taken  to  be  also  within  the  equity  of  the  statute,  that 
though  a  man  might  prove  the  contrary  of  a  thing  of  which  pre- 
scription was  made,  still  this  should  not  destroy  the  prescription, 
if  the  proof  were  of  a  thing  beyond  the  time  of  limitation.  For 
it  was  reasonable  that  the  inquiry  in  a  prescription  should  be 
limited  as  well  as  in  a  writ  of  right,  being,  lower  than  that,  for  it 
was  very  hard  to  put  juries  to  inquire  of  things  so  old  "  (t). 

When  the  shorter  time  of  sixty  years  was  fixed  for  a  writ  of 
right,  and  fifty  years  for  a  possessory  action  by  38  Hen.  8,  it  has 
been  said  that  a  similar  extension  of  the  statute  was  not  made  by 
the  courts  of  law,  and  that  the  time  of  prescription  for  incorporeal 
rights  remained  as  before  (w).  It  is  difficult  to  see  upon  what 
groimd  this  distinction  could  have  been  made,  as  the  enacting 
words  of  the  two  statutes  are  almost  identical  in  expression,  and 
the  latter  has  been  considered  only  as  an  addition  to  the  former, 
restricting  the  period  of  prescription  to  sixty  years  before  the 
action  brought,  and  making  no  other  alteration. 

And,  following  out  this  doctrine,  the  Courts,  upon  the  fixing  of 
a  shorter  period  of  limitation  in  possessory  actions,  ought  to  have 
diminished  the  length  of  enjoyment,  from  which  a  prescriptive 
right  might  be  inferred,  in  all  like  actions  to  the  period  of  twenty 
years,  fixed  by  statute  21  Jac.  1. 

The  opinion  of  Mr.  Serjeant  Williams,  supported  by  high 
authority,  seems  to  have  been : — "  That  an  action  on  the  case^  being 
a  possessory  action,  was  considered  by  the  Courts  to  be  in  the 
nature  of  an  ejectment ;  and  as  no  one  can  recover  in  ejectment, 
unless  he  or  those  imder  whom  he  claims  have  been  in  possession 
within  twenty  years,  or  rather  as  an  adverse  iminterrupted 
possession  by  another  for  twenty  years  is  a  bar  to  an  ejectment, 
so  an  uninterrupted  possession  of  an  easement  for  the  same  time  is 
considered  as  a  bar  to  an  action  on  the  case,  which  has  for  its 
object,  in  common  with  an  ejectment,  the  object  of  the  possession, 
or  at  least  the  dispossessing  the  defendant  of  it." — "From  the 
case  of  Hokrqft  v.  Heel  {x)  it  seems  necessarily  to  follow  that 


(<)  2    RolL  Abr  ,    tit.    Prescription,      Commisaionere,  p.  51. 
69,  pi.  14.  («)  (1799),  1  Bos.  &  Pull.  400  ;  . 

(h)  Ist    Beport    of    Real    Property      3d  R.  R.  683,  and  see  7  R.  R.  462. 
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B^orethe  where  a  person  has  used  and  enjoyed  an  easement  for  twenty 
Act.  years  and  upwards,  though  it  was  a  wrongful  use  at  first,  he 
thereby  gains  such  a  right  that  if  he  be  disturbed  in  the  enjoyment 
of  it,  he  may  maintain  an  action  on  the  case  for  a  disturbance ; 
and  it  is  no  answer  to  show  that  the  plaintiff  originally  obtained 
the  use  and  possession  of  it  by  usurpation  and  wrong  "  (^). 

There  appears,  therefore,  some  reason  to  doubt  the  correct- 
ness of  the  generally  received  opinion,  that  the  equitable  analogy 
above  mentioned  was  not  extended  to  the  more  recent  statutes, 
32  Hen.  8,  and  21  Jac.  1,  as  well  as  to  the  earlier  statute  of 
Edw.  1.  The  only  direct  authority  against  this  extension  appears 
to  be  the  opinion  of  Sir  R.  Brooke,  as  given  in  his  reading  on 
the  statute  of  32  Hen.  8,  which  is  not  stated  to  be  founded  on 
any  decided  case,  while  it  is  expressly  laid  down  in  Brooke's 
Abridgment,  that  32  Hen.  8  "entirely  repealed  the  ancient 
Statute  of  Limitations,  and  that  it  extended  equally  with  the 
former  statutes  to  copyholds  as  well  as  to  freeholds;  for  the 
new  statute  is,  that  a  man  shall  not  make  prescription,  title,  or 
claim,  &c. ;  and  those  who  claim  by  copy  make  prescription,  title, 
and  claim,  &c. ;  also  the  plaints  are  in  nature  and  form  of  a  writ 
of  our  lord  the  king  at  common  law,  &c. ;  and  those  writs  which 
have  been  brought  at  common  law  are  ruled  by  the  new  limitation, 
and  therefore  the  plaints  of  copyhold  shall  be  of  the  same  nature 
and  form"  (s). 

In  the  case  of  Bury  v.  Pope,  above  cited,  which  was  decided 
during  the  period  which  intervened  between  the  passing  of  the 
two  statutes  of  Hen.  8  and  Jac.  1,  sufficient  time  had  not  elapsed 
to  confer  a  title  by  the  former  statute,  even  supposing  the 
equitable  analogy  to  have  existed.  Whit  ton  v.  Crompton  (a), 
which  appears  to  be  the  only  case  decided  expressly  upon  the 
statute  of  32  Hen.  8,  and  which  is  at  the  most  but  a  doubtful 
authority,  turned  upon  the  point  that  a  formedon,  having  been 
given  since  the  passing  of  the  Statute  of  Westminster,  was  not 
within  the  32  Hen.  8,  which  was  but  a  mere  continuation  of  it ; 
and  ultimately  the  case  appears  to  have  been  compromised. 

The  opinion  of  Mr.  Serjeant  Williams  is  in  accordance  with 
the  expression  of  Lord  Mansfield,  "That  an  incorporeal  right, 


(y)  2  "Wms.  Saund.  175  (n.) ;  2  Notes  (s)  Tit.  LimitatioiiB,  pi.  2. 

to  Sairnd.  603.  (a)  (1668),  3  Dyer,  278  a. 
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which,  if  existing,  must  be  in  constant  use,  ought  to  be  decided     Before  the 
by  analogy  to  the  Statute  of  Limitations  "  (6).  '^t^  ^^ 

"The  several  Statutes  of  Limitations,"  said  Abbott,  C.  J., 
"  being  all  in  pari  materia  ought  to  receive  a  uniform  construc- 
tion, notwithstanding  any  slight  variation  of  phrase,  the  object 
and  intention  being  the  same"  (c). 

The  view  of  Serjeant  Williams,  above  cited,  is  however  at 
variance  with  the  generally  received  opinions  upon  this  subject  (rf). 

But,  although  the  Courts  refused  in  form  to  shorten  the  time  Tide  by  grant 
of  legal  memory  by  analogy  to  the  later  Statutes  of  Limitation,  S^^od^^^' 
they  obviated  the  inconvenience  which  must  have  arisen  from  times, 
allowing  long  enjoyment  to  be  defeated  by  showing  that  it  had 
not  had  a  uniform  existence  during  the  whole  period  required, 
by  introducing  a  new  kind  of  title  by  presumption  of  a  grant 
made  and  lost  in  nfodem  times  (e). 

And  on  this  ground,  although  it  appeared  that  a  right  of  way 
had  been  extingtdshed  by  unity  of  possession  (/),  or  even  by  an 
Act  of  Parliament  (/;),  it  has  been  held  that  a  title  might  be 
obtained  by  an  enjoyment  for  twenty  years. 


(A)  2  Evans'  Pothier,  136. 

(c)  Murray  t.  K  L  Co.  (1821),  5 
B.  &  A.  at  p.  215 ;  24  R.  R.  325 ;  see 
also  ToUon  v.  JTay*  (1822),  6  Moore,  C.  P. 
658 ;  23  R.  R.  615,  per  Dallas,  C.  J. ; 
[and  the  opinion  of  Lush,  J.,  in  Anprn 
V.  DaUon  (1877),  L.  R.  3  Q.  B.  D.  at 
p.  9 1 ;  and  compare  the  sug-gestiont  of 
Pollock,  B.,  and  Field  and  Manisty,  JJ., 
in  Dalton  v.  Angwt  (1881),  L.  R.  6  App. 
Cas.  at  pp.  746,  753,  768.] 

(rf)  [See  e.ff.,  Angus  v.  JDalton  (1878), 
L.  R.  4  Q.  B.  Div.  at  pp.  170  and  199, 
per  Thesiger  and  Brett,  L.  J  J.,  and  on 
appeal  (1881),  L.  R.  6  App.  Cas.  at 
p.  778.  per  Fry,  J.] 

(tf)  The  introduction  of  this  doctrine 
was  attempted  by  a  modem  civilian. 
Laudensirt,  says  Merlin,  p.  82,  alleges 
that  though  a  prescription  is  not  admis- 
sible  in  support  of  a  discontinuoas  ser- 
▼itode,  usage  will  raise  an  infercDce  of 
an  actual  grant,  the  existence  of  which 
is  to  be  deduced  from  the  patience  of 
the  adversary.  "  C'est  bien  lA,"  says 
Merlin,  **  apprendre  aux  plaideurs  et 
auz  practiciens  des  chicanes  dont  ils 
ne  sont  que  trop  enclins  &  profiter.*' 

[The  earliest  reported  decision  to  this 
effect  is  that  of  Lewis  v.  Price  in  1761 ; 
per  Lord  Blackburn  in  Dalian  y.  Angus 
(1881),  L.  R.  6  App.  Cas.  at  p.  812.] 


(/)  Keymer  v.  Summ^s,  cited  in  Head 
V.  Brookman  (1789),  3  T.  R.  157 ;  Bull. 
N.  P.  74. 

iff)  Campbell  v.  Wilson  (1803),  3  East, 
294  ;  7  R.  R.  462 ;  see  also  Mayor  of  HiiU 
V.  Horner  (1774),  1  Cowp.  102 ;  Eldridve 
V.  Knott  (1774),  Ibid.  214;  Holci-oft  V. 
Htel  (1799),  1  Bos.  &  Pul.  400  ;  35  R.  R. 
683  ;  and  see  7  R.  R.  462  ;  Lady  Dart- 
mouth  V.  Itnberts  (1812),  16  East.,  334; 
Livett  V.  WiUon  (1826).  3  Bing.  115; 
JDoedi.  Fenwicky.  Reed  W2\),5li.  k  Aid, 
232  ;  24  R.  R.  338  ;  Codling  v.  Johnson 
(1829),  9  B.  &  C.  933  ;  33  R,  R.  375. 

[The  case  of  Campbell  \.  WiUon,  above 
referred  to,  in  which  it  was  held  that 
the  enjoyment  of  a  way  for  twenty  years 
was  sufficient  evidence  from  which  to 
presume  a  grant  or  other  lawful  orig^ 
of  a  right  of  way,  though  an  Act  of  Par- 
liament had,  prior  to  that  enjoyment, 
extinguished  a  like  right  over  the  same 
land,  so  that  the  twenty  years*  enjoy- 
ment was  in  fact  had  by  reason  of  the 
neglect  of  the  owner  of  the  servient 
tenement  to  avail  himself  of  the  provi- 
sions of  the  Act,  is  not  at  variance  with 
the  rule  that  a  man  cannot  prescribe 
against  a  statute  (Co.  Lit.  115  a),  a  rule 
which  holds  good  in  the  case  of  ease- 
ments. The  object  of  the  statutory 
proyision  (an  indoflare  Act)  in  the  case 
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In  a  later  case,  where  windows  were  shown  to  have  existed 
twenty  years,  it  was  held  that  proof  that  they  did  not  exist 
twenty-two  years  hefore  the  obstruction  was  insuiEcient  to  defeat 
an  action  (A). 

This  was  in  reality  prescription  shortened  in  analogy  to  the 
limitation  of  the  21  Jac.  1,  and  introduced  into  the  law  under  a 
new  name ;  for  "  the  law  allows  prescription  only  in  supply  of  the 
loss  of  a  grant,  and  therefore  every  prescription  presupposes  a 
grant  to  have  existed  ''(»)• 

[But  the  gist  of  the  principle  upon  which  a  lost  grant  is 


referred  to  was  simply  to  benefit  the 
owners  of  allotted  lands,  bj  exempting 
them  from  the  burthen  of  existing  rights 
of  waj,  but  not  to  injure  the  allottees 
by  restricting  the  power  of  each  allottee 
to  dispose  of  or  burthen  his  own  land  as 
he  might  think  proper ;  and  there  was 
nothing  in  the  statute  prohibiting  the 
creation  of  new  rights.  But  where  the 
acts  of  user  relied  upon  are  contrary  to 
fome  statutoiy  provision,  so  that  an 
actual  grant  of  the  right  which  is  sought 
to  be  established  by  user  would  be  vuid, 
and  it  cannot  possibly  be  referred  to 
any  legal  origin,  the  common  law  rule 
prevails,  and  no  right  is  acquired.  Roch- 
dale Canal  Co,  v.  RadeUffe  (1852),  18  Q.  B. 
287 ;  2  Sim.  N.  8.  78 :  88  R.  R.  687 ; 
Race  V.  Ward  (1867),  7  E.  &  B.  384  ; 
J^'ational  Guaranteed  Manure  Co,  v.  Donald 
(1859),  4  H.  &  N.  8;  Proprietors  of 
Staffordshire  and  Woi'cestershire  Canal 
Navigation  v.  Proprietors  of  Birmingham 
Canal  Navigation  (1866),  L.  R.  1  H.  L. 
254,  at  pp.  267,  278  ;  Neaverson  v.  Piter- 
borough  Rural  District  Cowunl,  [19021  1 
Ch.  557.  Of.  Traillv.  McAllister  (189']), 
26  L.  R.  Ir.  524,  Mews'  Digest,  1891, 
col.  120. 

In  the  case  of  Mill  v.  Commissioner  in 
charge  of  the  New  Forest  (1866),  18  C.  B. 
60,  a  right  of  common  over  the  lands 
of  the  Crown  in  the  New  Forest  was 
claimed  in  respect  of  a  piece  of  land 
which  had  formerly  been  part  of  the 
waste  of  the  claimant's  manor,  but  which 
had  been  indosed  in  the  year  1810,  and 
afterwards  occupied  as  a  farm.  The 
Court  held  that  the  user  of  turning 
cattle  from  this  farm  on  to  the  Crown 
luids  from  the  time  of  the  indosure 
down  to  the  time  of  the  claim,  conferred 
no  right,  by  reason  that  a  statute,  9  &  10 
Will.  3, 0.  36, 6.  10,  prohibits  the  creation 
of  any  such  right  in  the  New  Forest. 
It  may  occur  to  the  reader  that  the 
claimant's   predecessors    may   possibly 


have  had,  before  the  passing  of  the  statute 
last  referred  to,  a  right,  in  respect  of 
the  waste  lands  of  the  manor,  of  turning 
cattle  on  to  the  common  lands  of  the 
Crown  (in  accordance  with  what  was 
said  by  Bay  ley,  J.,  in  The  Earl  of  Sefton 
y.  Court  (1826),  6  B.  &  C.  917,  that  a 
lord  of  a  manor  may  have  a  right  of 
turning  out  cattle  on  a  common,  in 
respect  not  only  of  his  cultivated  lands 
but  also  of  his  waste  lands),  and  that 
the  user  subsequent  to  the  incloeure  was 
evidence  of  the  existence  of  such  a  right 
in  the  claimant's  predecessors,  and  l£at 
the  user  was  nojb,  therefore,  necessarily 
iUeg^  under  the  statute.  This  point, 
however,  did  not  arise,  as  the  claimant 
did  not  satisfy  the  commissioners  who 
found  the  facts  of  the  ca^e  that  any 
right  did  exist  before  1810,  so  that  the 
possibility  of  a  legal  origin  for  the  right 
claimed  was  excluded. 

The  judgments  in  Codling  v.  Johnson 
and  The  Earl  of  Sefton  v.  Court  are  both 
authorities  that  tiie  mere  fact  of  the 
tenement  in  respect  of  which  a  daim 
by  prescription  at  common  law  is  set 
up,  being  shown  not  to  have  form^ly 
existed  in  the  same  state,  is  not  conclusire 
against  the  claim.] 

(A)  Penwarden  v.  Ching  (1829),  Moo. 
&  Mai.  400.  [In  Philipps  v.  Halliday, 
[1891]  A.  C.  228,  a  faculty  for  a  pew 
was  presumed  after  long  possession.] 

(i)  2  Black.  Com.  265,  dting  Potter 
V.  North  (1680),  1  Ventris,  387.  [The 
expedient  '*  is  ancillary  to  the  doctrine 
of  prescription  at  common  law,  and 
applicable   in    cases  where    something 

Erevents  the  operation  of  the  common 
kw  prescription  from  time  immemorial, 
and  is  therefore  only  applicable  when 
the  ri^ht  claimed  is  such  as,  if  im- 
memorial, might  have  been  the  subject 
of  prescription."  Per  Lord  Blackburn^ 
in  Dalton  v.  Angus  (1881),  L.  R.  6  App. 
Cas.  at  p.  816.] 


./ 
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[presumed  is  that  the  state  of  affairs  is  otherwise  unexplained.    ^^^}^ 
"  When  the  Court  finds  an  open  and  uninterrupted  enjoyment  of 
property  for  a  long  period  unexplained,  omnia  presumuntur  rite 
esse  acta,  and  the  Court  will,  if  reasonably  possible,  find  a  lawful 
origin  for  the  right  in  question  "  {k),'] 

The  introduction  of  this  doctrine  was  attended  with  consider- 
able opposition;  and  it  was  contended  that  to  sustain  a  claim 
founded  upon  such  a  lost  grant,  the  jury  must  actually  believe  in 
its  existence,  or,  at  all  events,  they  must  find  it  as  a  fact,  though 
they  did  not  believe  it  (/). 

The  practical  distinction  was,  that  where  the  claim  was  by  pre- 
scription, the  length  of  enjoyment  constituted  a  title ;  where,  on 
the  other  hand,  the  right  was  claimed  by  "  lost  grant,"  the  long 
enjoyment  afforded  but  a  presumption  of  title ;  and  whether  such 
presumption  was  conclusive  for  the  purpose  for  which  it  was 
adduced  was  a  point  open  to  a  certain  degree  of  doubt. 

Though  the  evidence  of  enjoyment,  which  has  been  already 
adverted  to,  was  in  theory  presumptive  evidence  only  of  prescrip- 
tion, yet  it  was  in  practice  and  effect  conclusive  {m) ;  and  it  is 
apprehended  that  if  a  jury  had  disregarded  the  recommendation 
of  a  judge  "  that  such  evidence  warranted  the  presimiption  of  a 
grant,"  the  Court  would  have  directed  a  new  trial  toties  quoties  (n). 

But  although  this  principle  was  clearly  recognized  in  numerous 
decisions,  yet  doubts  and  difficulties  still  arose  from  the  vague 
and  uncertain  language  frequently  made  use  of  by  judges  in 
leaving  these  questions  to  the  jury— enjoyment  being  sometimes 
treated  as  affording  a  conclusive  presumption,  whilst  at  others 
such  user  was  only  considered  to  be  "cogent  evidence"  of  pre- 
scription (o),  the  presumption  of  which  judges  were  in  the  habit 
of  recommending  juries  to  adopt. 

"It  has  not  unfrequently  happened,"  says  a  modem  writer, 
"  that  the  same  presumption  has  been  spoken  of  by  some  judges 
as  a  rule  of  law,  whilst  by  others  it  has  been  treated  merely  as 


(A)  Att.'Gen.  v.  Simpson,  [1901]  2  Ch.  («)  See  per  Aldewon,  B.,  in  Jenkins 

671,  per  Farwell,  J.,  at  p.  698  ;  and  see  v.  Harvey  (1835),  1  C.  M.  &  R.  895  ;  40 

Tt/ne  Improvement  Commissioner*  v.  Imrie  R.  R.  769. 

(1899),  81  L.  T.  174.    Cf.  AtL-Gen.  y.  (o)  Rex  v.  Jolliffe  (1823),  2  B.  &  0. 

Antrohus,  [1905]  2  Ch.  188.  64  ;  26  R.  R.  264.     [See  Beat  on  Pre- 

(0  2  Evans'  Pothier,  136.  sumptions,  p    103  ;  and  per  ^wen  J., 

^  '                                '  in  Daiton  v.  Angus  (1881),  L.  R.  6  Apn. 

{m)  See  pec  Parke,  B.,  in  Bright  v.  Cas.  at  p.  781 :  **  The  twenty  years' nue 

Walker  (1834),  1  G.  M.  &  R.  at  p.  217 ;  ...  in  truth  was  nothing  but  a  canon 

40  R.  R.  636 ;  Preface  VI.  of  evidence."] 

O.  13 
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DaUony, 
Angus, 


fit  to  be  recommended  to  a  jury,  or  as  one  which  a  jury  might 
properly  make"  (;;). 

[In  the  modem  case  of  Dalion  v.  Angus  (g),  where  the  subject 
was  fully  considered,  all  the  judges  appear  to  have  been  of 
opinion  that  the  presumption  was  capable  of  being  rebutted  by 
some  means  or  other  (r) ;  but  they  differed  upon  the  question, 
what  evidence  or  admission  was  sufficient  for  the  purpose. 

The  plaintiffs  had  proved  enjoyment  of  the  support  claimed 
for  their  factory  since  its  erection  twenty-seven  years  before  the 
accident  which  gave  rise  to  the  action,  and  claimed  the  right 
under  the  doctrine  of  lost  grant ;  but  it  was  either  proved  or 
admitted  at  the  trial  that  no  grant  had  ever  in  fact  been  made. 
Notwithstanding  this  admission,  Lush,  J.,  at  the  trial  directed 
a  verdict  for  the  plaintiffs ;  and,  on  the  motion  for  judgment,  he 
adhered  to  his  opinion,  '^  that  the  mere  absence  of  assent,  or  even 
the  express  dissent  of  the  adjoining  owner,  would  not  prevent  the 
right  to  light  and  support  from  being  acquired  by  iminterrupted 
enjoyment,  and  that  nothing  short  of  an  agreement,  either  ex- 
press or  to  be  implied  from  payment  or  other  acknowledgment, 
that  the  adjoining  owner  shall  not  be  prejudiced  by  abstaining 
from  the  exercise  of  his  right,  would  suffice  to  rebut  the  presump- 
tion ;  in  other  words,  that  it  would  be  presmned,  after  the  lapse 
of  twenty  years,  that  the  easement  had  been  enjoyed  by  virtue  of 
some  grant  or  agreement,  unless  it  were  proved  that  it  had  been 
enjoyed  by  sufferance  "  («).  Cookbum,  C.  J.,  on  the  contrary, 
held  that,  when  it  was  proved  or  admitted  that  the  assent  of  the 
defendant's  predecessor  was  not  asked  for  or  obtained,  by  grant 
or  in  any  other  way,  to  any  support  being  derived  from  the  soil, 
the  presumption  was  at  an  end  (t).    He  was  also  of  opinion  that. 


( p)  1  Phillips  and  Arnold  on  Evidence, 
ed.  10,  p.  470. 

{q)  (1877  to  1881),  L  R.  3  Q.  B.  D. 
85 ;  4  Q.  B.  Div.  162  ;  6  App.  Cas.  740. 
This  case  is  now  a  leading  authority 
upon  several  branches  of  the  law  of 
easements,  and  notably  upon  the  follow- 
ing points,  each  of  whion  is  dealt  with 
in  its  place:  (1)  the  presumption  of 
lost  grant  and  tho  evidence  admissible 
to  rebut  it ;  (2)  the  position  of  negative 
easements  under  Lord  Tenterden's  Act 
(below,  p.  202,  note  (/))  :  (3)  secrecy  or 
uncertainty  of  enjoyment  (pp.  231,  236) ; 
(4)  the  effect  of  an  enjoyment  which  it 
is  impossible  or  difScult  to   interrupt 


(p.  236) ;  (5)  the  characteristics  of  the 
easement  of  support  generally  (Part  III. 
Chap.  IV.) ;  and  (6)  the  liability  of  an 
employer  for  the  acts  of  his  contractor 
(Part  VI.  Chap.  II.).  The  scTeral  aspects 
of  the  case  xre  c>onsiderod  in  the  several 
passages  where  these  subjects  respec- 
tively come  up  for  treatment. 

(r)  See  especially  the  cases  collected 
by  Cockbum,  C.  J.,  L.  R.  3  Q.  B.  D. 
pp.  106,  if. ;  and  the  observations  of 
Brett,  L.  J.,  on  appeal,  4  Q.  B.  Div.  at 
p.  200. 

(«)  L.  R.  3  Q.  B.  D.  at  p.  93. 

(0  L.  R.  3  Q.  B.  D.  at  pp.  117,  120. 
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[the  enjoyment  of  the  support  claimed  not  being  capable  of  being 
interrupted,  no  grant  could  be  implied  from  the  failure  to  inter- 
rupt it(w).  Mellor,  J.,  agreed  on  both  points  with  Oookbum, 
C.  J.,  and  judgment  was  given  for  the  defendants. 

The  Court  of  Appeal  was  also  divided  upon  the  question  now 
under  consideration.  Brett,  L.  J.,  considered  that  the  question  of 
grant  or  no  grant  was  a  pure  question  of  fact  to  be  found  by  the 
jury,  and  that  to  exclude  evidence  tending  to  show  that  there 
never  was  a  grant  would  be  to  usurp  the  functions  of  the  legis- 
lature (x) ;  quoting  the  observation  of  Lord  Mansfield,  in  The 
Mat/or  of  Hull  v.  Homer  (y),  that  **  length  of  time,  used  merely 
by  way  of  evidence,  may  be  left  to  the  consideration  of  the  jury 
to  be  credited  or  not,  and  to  draw  their  inference  one  way  or  the 
other  according  to  circumstances."  Thesiger,  L.  J.,  while  holding 
that  the  presumption  of  lost  grant  might  be  negatived  by  showing 
**  a  legal  incompetence  as  regards  the  owner  of  the  servient  tene- 
ment to  grant  an  easement  (2),  or  a  physical  incapticity  of  being 
obstructed  as  regards  the  easement  itself  (a),  or  an  uncertainty 
and  secrecy  of  enjoyment  putting  it  out  of  the  category  of  all 
known  easements"  (ft),  was  of  opinion  that  the  presumption 
could  not  be  rebutted  by  mere  proof  that  no  grant  had  in  fact 
been  made :  "  The  presimiption  of  acquiescence,"  he  saicl,  "  and 
the  fiction  of  an  agreement  or  grant  deduced  therefrom,  in  a  case 
where  enjoyment  of  an  easement  has  been  for  a  sufficient  period 
uninterrupted,  is  in  the  nature  of  an  estoppel  by  conduct,  which, 
while  it  is  not  conclusive  so  far  as  to  prevent  denial  or  explana- 
tion of  the  conduct,  presents  a  bar  to  any  simple  denial  of  the 
fact,  which  is  merely  the  legal  inference  drawn  from  the  con- 
duct "  {c).  Cotton,  L.  J.,  agreed  with  Thesiger,  L.  J.  (d).  In  the 
result,  the  Court  directed  that  the  defendants  should  elect  within 
fourteen  days  whether  they  would  take  a  new  trial,  which  the 
Court  thought  them  entitled  to  upon  the  point  of  notice  (e),  and 


Modem  lost 
grant. 

DaltonY. 
Angus. 


(u)  See  tluB  point  considered  below, 
p.  236. 

{x)  L.  R.  4  Q.  B.  Div.  at  p.  201.  Com- 
pare the  expressions  of  opinion  by  the 
same  learned  judge  in  Duke  of  Norfolk 
V.  Arbutknot  (1880),  L.  R.  5  C.  P.  Div. 
at  p.  393,  and  in  Earl  de  la  l^arr  v. 
Mile$  (1881),  L.  R.  17  Ch.  Div.  at 
p.  690. 

iv)  (1774),  Cowp.  102. 

(r)  ^ee  Barkery.  Bichardson  (1821),  4 

13 


B.  &  Aid.  679 ;  23  R.  R.  400 ;  and 
aboTe,  p.  191,  note  {g). 

{a)  gee  TFebb  v.  Bird  (1863),  13  C.  B. 
N.  S.  841  ;  and  the  cases  considered 
below,  p.  236. 

{b)  See  ChasemoreY.  Richards  (1869), 
7  H.  L.  0.  349  ;  and  below,  p.  286. 

(c)  L.  R.  4  Q.  B.  Div.  p.  173. 

(d)  Ibid.  p.  186. 

(e)  See  below,  p.  231. 
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[that,  if  they  did  not  so  elect,  jaJgmeut  should  be  entered  for  the 
plaintiff. 

The  defendants  did  not  elect  to  take  a  new  trial,  but  appealed 
to  the  Ilouse  of  Lords  (/),  where  the  ease  was  twice  argued  by 
counsel  for  the  appellants  and  for  the  respondents,  and  questions 
were  put  to  seven  judges  of  the  High  Court.  Of  the  judges, 
three  (</)  based  their  opinions  upon  grounds  which  rendered  it 
unnecessary  for  them  to  consider  in  what  manner  the  presump- 
tion of  lost  grant  might  be  rebutted ;  three  [h)  in  effect  agreed 
with  Thesiger  and  Cotton,  L.  JJ.,  that  the  presumption  could  not 
be  rebutted  merely  by  showing  that  no  grant  had  in  fewt  been 
made ;  whil-i  the  seventh  (/)  was  of  opinion  that  proof  by  the 
defendants  that  the  right  claimed  had  not  been  granted  either 
by  deed  or  by  equitable  agreement  was  sufficient  to  rebut  the 
presumption. 

The  opposite  points  of  view  of  the  four  last-named  judges  on 
this  question  are  fully  expressed  in  the  opinions  of  Lindley  and 
Bowen,  JJ.,  respectively. 

"  The  theory  of  implied  grant,"  said  Lindley,  J.,  "  was  in- 
vented as  a  means  to  an  end.  It  afforded  a  technical  common 
law  reason  for  not  disturbing  a  long-continued  open  enjoyment. 
But  it  appears  to  me  contrary  to  the  reason  for  the  theory  itself 
to  allow  such  an  enjoyment  to  be  disturbed  simply  because  it  can 
be  proved  that  no  grant  was  ever  in  fact  made.  If  any  lawful 
origin  for  such  an  enjoyment  can  be  suggested,  the  presumption 
in  favour  of  its  legality  ought  to  be  made  "  {k), 

Bowen,  J.,  on  the  other  hand,  treated  the  rule  as  to  presuming 
a  grant  or  agreement  from  twenty  years'  enjoyment  as  nothing 
more  than  a  canon  of  evidence,  bimilar  to  the  presumption  of 
death  arising  from  seven  years'  absence  without  news  received, 
or  to  the  presumption  of  the  satisfaction  of  a  bond  after  twenty 
years,  and  similarly  liable  to  be  displaced  by  counter-evidence. 
"  It  seems  a  contradiction  in  terms  to  maintain  that  the  rebuttable 
presumption  of  the  existence  of  a  grant  would  not  at  any  time 
have  been  necessarily  counteracted  by  actual  proof  that  no  such 
grant  had  ever  been  made But  ...  it  would  not  now 


(/)  L.  R.  6  App.  Cas.  740. 

(^)  PoUock,  B.,  and  Field  and 
Manistj,  JJ. ;  see  the  effect  of  their 
opinions  given  below,  Part  III.  Chap.  IV. 

(A)  Lindley,  Lopee,  and  Fiy,  J  J.,  the 


laat- named   bowing   to  authoritr,  bat 
questioning  the  principle  of  the  decided 


(t)  Bowen,  J. 
{k)  At  p.  765. 
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[be  sufficient  to  disprove  a  legal  origin,  unless  the  possibility  of  an 
equitable  origin  were  negatived  as  well ''  (/). 

Lindley  and  Lopes,  JJ.,  agreed  with  Bowen,  J.,  that  the  ques- 
tion of  notice  should  have  been  submitted  to  the  jury ;  but,  the 
defendant  having  rejected  a  new  trial,  this  was  now  immaterial 
to  the  particular  case  (m). 

The  House  («),  after  hearing  the  judges,  unanimously  affirmed 
the  decision,  of  the  Court  of  Appeal,  Lord  Penzance  fidone  ques- 
tioning the  principle,  but  following  the  previous  decisions. 
Lord  Blackburn  appears  to  have  proceeded  on  the  grounds  which 
influenced  Pollock,  B.,  and  Field  and  Manisty,  JJ.,  looking  upon 
the  right  claimed  as  springing  directly  from  the  long  enjoyment, 
without  the  interposition  (»f  a  grant  inferred  or  imputed ;  and  he 
did  not  therefore  consider  the  question  here  discussed.  L  <rd 
Selbome,  while  expressing  an  opinion  that  the  right  claimed  was 
conferred  by  the  Prescription  Act  (o),  thought  that  the  same 
result  could  be  reached  by  the  doctrine  of  presumed  grant,  aud 
expressed  his  concurrence  with  the  majority  of  the  Couit  of 
Appeal  (/?).     Lord  Watson  in  effect  agreed  with  Lord  Selbome. 

The  effect  of  the  decision  is  effectually  to  establish  the  rule 
that  an  easement  of  support  for  new  buildings  may  be  acquired 
by  twenty  yeara'  open  and  uninterrupted  user ;  and  although  the 
Lords  do  not  expressly  discuss  the  general  question  as  to  what 
evidence  is  admissible  to  rebut  the  presumption  of  lost  grant, 
the  effect  of  their  judgment  is  to  affirm  the  opinion  of  Thesiger 
and  Cotton,  L.  JJ.  It  follows  that  the  presumption  cannot  be 
displaced  by  merely  showing  that  no  grant  was  in  fact  made; 
the  long  enjoyment  either  estops  the  servient  ouner  from  relying 
on  such  evidence  or  overrides  it  when  given  (^),  and  the  Court 
will  make  any  possible  presumption  necessary  to  give  that  long 
enjoyment  a  legal  origin  (;•).  But  it  appears  to  be  still  law  that 
an  incapacity  to  grant  the  easement,  extending  over  the  whole 
time  in  the  course  of  which  the  right  (if  granted  at  all)  must  have 
been  granted,  will  rebut  the  presumption  in  question  and  negative 


(0  See  pp.  779  to  78 )  of  the  report. 

(»n)  On  tni«  point,  see  below,  p.  231. 

(»)  Lord  Selbome,  C,  and  Lords 
Penzance,  Blackburn,  and  \Vati*on. 

(o)  See  below,  p.  202,  note  (/). 

(p)  L  R.  6  App.  Caa.  at  p.  800. 

iq)  Cf .  Goodman  v.  Mayor  of  Haltash 
(1882),  L.  R.  7  A.  C.  633;  Ba^8  v. 


Oregoty  (1890),  L.  R.  25  Q.  B.  D.  481  ; 
Philippe  V.  UaUidaij,  [1891]  A.  0.  228. 
Dibt.  Tiliury  v.  SiUa  (1890),  L.  R.  45 
Ch.  D.  J  8. 

(r)  Att.'Gen.  v.  Simpson,  [1901]  2  Ch. 
6.^8 ;  £ast  Stonehoute  Urban  Council  v. 
Willoughby  Bros.,  Ltd.,  [1902]  2  E.  B. 
332  ;  Dawson  v.  M'Groggan,  [1^03]  1  Ir. 
R.  98. 


Modern  lost 
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[the  daim  so  far  as  it  rests  on  the  fiction  of  a  lost  grant  («).  And 
it  is  clear  that  the  claim  may  be  resisted  on  any  groimd  which 
would  prevent  the  right  from  being  acquired  by  prescription  from 
time  immemorial  {t).'\ 


Objeotions  to 
the  doctrine 
of  lost  g^rant. 


This  mode  of  carrying  out  the  policy  of  the  law,  by  the  inter- 
vention of  a  jury,  has  been  strongly  objected  to.  A  distinguished 
writer  has  observed : — 

"  The  practice  of  requiring  juries  in  any  case  to  be  mere 
passive  instruments  in  finding  facts  upon  their  oaths,  in  the 
existence  of  which  the  Court  itself  did  not  believe,  although  now 
established,  is  of  singular  origin.  The  effect  is  indirectly  to 
establish  an  artificial  presumption,  which,  for  want  either  of 
inclination  or  authority,  could  not  be  established  and  applied 
directly.  It  seems  very  diflBcult  to  say  why  such  presumptions 
should  not  at  once  have  been  established  as  mere  presumptions 
of  law  to  be  applied  to  the  facts  by  the  Courts,  without  the  aid  of  a 
jury.  That  course  would  certainly  have  been  more  simple ;  and 
any  objection  as  to  the  want  of  authority  would  apply  with  equal, 
if  not  superior,  force  to  the  establishing  such  presumptions 
indirectly  through  the  medium  of  a  jury  "  (w). 

"  Notwithstanding  the  admission  of  the  presumptions,"  says  the 
same  learned  author,  ^^  which  appear  now  to  be  established  and 
necessary  rules  of  law,  this  branch  of  jurisprudence  cannot  but  be 
considered  as  imperfect  and  inartificial,  more  especially  if  it  be 
contrasted  with  the  laboured  distinctions  of  the  Roman  law  upon 
the  same  subject.  The  presumption  being  one  of  law,  arising  out 
of  the  fact  of  continued  and  adverse  possession  imrebutted,  ought, 
as  a  rule  of  law,  to  be  applied  whenever  the  facts  to  which  it  is 
applicable  arise ;  and  yet,  imless  the  jury  strain  their  consciences 
so  far  as  to  find  a  grant,  in  the  actual  existence  of  which  the  Court 
itself  may  not  believe,  the  rule  of  law  is  inapplicable ;  in  other 
words,  the  rule  is  useless  unless  the  jury,  upon  the  recommenda- 
tion of  the  Court,  find  a  fact  which,  in  all  human  possibility,  never 


(«)  See  the  opinion  of  Theeiger,  L.  J., 
above,  at  p.  195,  and  the  oases  there 
quoted :  Tyne  Improvement  Commissioners 
V.  Imrie  (1899),  81  L.  T.  124  ;  Neaverson 
V.  Peterborough  Rural  District  Council^ 
[1902]  1  Ch.  667 ;  and  of.  Wheaton  v. 
Mi^le  #  Co,y  [1893]  3  Ch.  48.  As  to  the 
effect  of  incapacity  to  grant  an  easement 


npon  a  claim  nnder  the  Act,  see  Lemaitrt 
V.  Davis  (1881),  L.  R.  19  Ch.  D.  at 
p.  291. 

(0  See  e.g.^  Roberts  v.  James  (1903),  89 
L.  T.  282 ;  of.  Att.-Oen.  v.  Antrobus, 
[1906]  2  Ch.  188. 

(w)  2  Stark,  on  Evid.  2nd  ed.  676. 
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existed,  and  which  is  perfectly  unconnected  with  the  real  merits  of  Objections  to 

.,  1  1  i  Ai  •  T  J  the  doctrine  of 

the  case ;  snrely,  so  heavy  a  tax  upon  the  consciences  and  good    lost  grant. 

sense  of  juries,  which  they  are  called  on  to  incur  for  the  sake  of 

administering  substantial   justice,  ought  to  be  removed   by  the 

assistance  of  the  legislature  "  (^r). 

The  stat.  2  &  3  Will.  4,  c.  71  (commonly  called  the  Prescription  The  Preacrip- 
Act),  "  was  intended,"  said   Baron  Parke,  "  to  accomplish  this   ^^^ 
object  by  shortening   in   effect  the  period  of   prescription,  and 
making  that  possession  a  bar  or  title  of  itself,  which  was  so  before 
only  by  the  intervention  of  a  jury  "  (y). 

This  Act,  however,  contains  enactments  much  more  extensive 
than  would  be  necessary  for  the  attainment  of  this  object  merely ; 
and  it  certainly  is  to  be  lamented  that  its  provisions  were  not  more 
carefully  framed,  and  that  a  more  comprehensive  view  was  not 
taken  of  the  whole  of  this  most  important  branch  of  our  law.  It 
deserves  to  share,  in  common  with  too  many  of  our  statutes,  in  the 
reproach  that  it  is  couched  in  terms  so  obscure,  and  that  many  of 
the  clauses  are  so  carelessly  drawn,  that  it  is  extremely  difficult  to 
understand  what  was  the  intention  of  the  legislature. 

It  is  of  the  utmost  importance  to  ascertain  what  the  law  really  The  statute 
was  upon  the  subject  of  titles  by  prescription  at  the  time  of  passing  g^ed^the"^^' 
the  statute,  as  the  statute,  although  it  has  given  some  increased  CommonLaw. 
facilities  to  a  party  claiming  an  easement,  has  not  superseded  the 
common  law,  but  allowed  him  an  election  to  proceed  either  under 
the  statute  or  according  to  the  common  law,  or  both  (s). 

Nor  is  the  title  by  lost  grant  put  an  end  to  by  the  statute  any 
more  than  that  the  title  by  prescription  is  abrogated  by  it  {a)  ; 
indeed,  as  far  as  the  preamble  may  be  permitted  to  afford  an  indica- 


{x)  Ibid.    669;    [and  see  Dawson   v.  Afjnsleyy.  Ghvcr  (1876),  L.  R.  10  Ch. 

M'Oroff^an,  [1903]  1  Ir.  R.  92,  at  p.  98.]  283.)     But  this  statement  must  be  taken 

(y)  Bright  v.  Walker  (1834),  1  Or.  M.  subject    to    the   opinion  expressed   by 

&Ko8.  at  p.  218;  40  R.  R.  536;  Pre-  Farwell,  L.  J.,  in  Mi/ man  v.    Van  dm 

face  VI. ;  [and  per  Cockbum,  C.  J.,  in  Bergh^  [1908]  1  Ch.  167, 176,  that  inacase 

Angui  v.  Ifalton  (1877),  L.  R.  3  Q.  B.  D.  in  which  either  of  the  statutory  defences 

at  p.   105;    and  Lord  Maonaghten  in  (viz.,  enjoyment  under  a  written  agree- 

Oardner  v.  Hodgton^t  Kingston  Brewery  ment,  or  interruption  for  more  than  a 

Cb.,  [1903]  A.  C.  at  p.  236.]  year)  is  available  to  the  alleged  servient 

(z)  [**  lie  statute  only  applies  where  owner,    the    alleged    dominant   owner 

you  want  to  stand  upon  thirty  years'  cannot  evade  the  statutory  provisions  by 

user ;  but  here,  where  the  title  is  one  setting  up  a  claim  outside  the  Act.] 
of  200  or  300  years,  that  statute  is  not  (a)    {^Leconjield    v.    Lomdale     (1870), 

needed,  and  the  title  can  be  rested  on  L.  R.   5  C.   P.   667,   726 ;    and  Lord 

the  original  right  before  Ihe   passing  Blackbum*8  observations  in  Balton  v. 

of  the  statute."      [Warrick  v.  Queen's  Angus  (1881),   L.  R.    6  App.   Cas.  at 

CoUege,  Oxford  (1871),  L.  R.  6  Ch.  728 ;  p.  814  ;  and  see  last  note.] 
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The  Btatnte    tion  of  the  objects  of  the  statute,  it  would  seem  that  the  principal 
anperaeded    motive  for  passing  the  statute  was  in  order  to  obviate  the  diffi- 
the  ^mmon  oulty  which  arose  from  showing  the  actual  commencement  of  an 
'- —  enjoyment  within  the  time  of  legal  memory. 


Preamble. 


Claims  to 
right  of  com- 
mon and  other 
profited 
prendre  not 
to  be  defeated 
after  thirty 
years*  enioy- 
ment  by  show- 
ing [only]  the 
commence- 
ment ; 


The  statute  (2  &  3  Will.  4,  o.  71)  is  as  follows :—"  ^n  Act  for 
shortening  the  Time  of  Prescription  in  certain  Cases, — Whereas  the 
expression  *  Time  immemorial,  or  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,'  is  now  by  the  law  of  England  in 
many  cases  considered  to  include  and  denote  the  whole  period  of 
time  from  the  reign  of  King  Richard  the  First,  whereby  the  title 
to  matters  that  have  been  long  enjoyed  is  sometimes  defeated  by 
showing  the  commencement  of  such  enjoyment,  which  is  in  many 
cases  productive  of  inconvenience  and  injustice ;  for  remedy  thereof 
be  it  enacted,  That  no  claim  which  may  be  lawfully  made  at  the 
common  law,  by  custom,  prescription,  or  grant  (b),  to  any  right  of 
common  or  other  profit  or  benefit  {c)  to  be  taken  and  enjoyed  from 
or  upon  any  land  of  our  sovereign  lord  the  King,  his  heirs  or 
successors,  or  any  land  being  parcel  of  the  Duchy  of  Lancaster,  or 
of  the  Duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay  person  (r/), 
or  body  corporate  (except  such  matters  and  things  as  are  herein 
specially  provided  for,  and  except  tithes,  rent,  and  services)  shall, 
where  such  right,  profit,  or  benefit  shall  have  been  actually  taken 
and  enjoyed  by  any  person  claiming   right  thereto  {e)  without 


{b)  [The  judgment  in  Carlym  v. 
Lovcring  (1867),  1  H.  &  N.  784,  shows 
that  the  extent  of  the  right  claimed  by 
user  is  not  material,  if  the  right  could 
have  been  legally  granted  ;  and  Fee 
Datcson  v.  M'Groggan,  [1903J  1  Ir.  R. 
92.  But  a  claim  for  a  common  without 
stint  cannot  be  made  at  the  common  law, 
and  cannot  therefore  be  supported  under 
this  Act  by  evidence  of  user  {Morley  v. 
Clifford  (1882),  L.  R.  20  Ch.  D.  753 ;  cf. 
Earl  de  la  Warr  v.  Miles  (1881),  L.  R. 
17  Gh.  Div.  635) ;  and  see  as  to  claims 
by  custom  or  otherwise,  to  rights  in 
gross,  post,  p.  207,  note  (^).] 

(e)  [Qusere,  whether  this  extends  to 
an  assignable  right  to  hawk,  hunt,  fish, 
and  fowl ;  see  Wickham  v.  Hawker 
(1840),  7  M.  &  W.  63 ;  56  R.  R.  623. 
It  seems  to  include  a  fishing  weir :  see 
Rolle  V.  Whyte  (1868),  L.  R.  3  Q.  B. 
286 ;  and  LeconJUld  v.  Lonsdale  (1870), 
L.  R.  6  C.  P.  667. 

The  Act    only   affects    rights,    not 


duties :  see  Williams,  J.,  in  F^Ur  r. 
Daniel  (1848),  5  C.  B.  at  p.  573.] 

(rf)  [The  first  section  applies  only  to 
cases  where  one  mun  claims  by  custom. 
pre8(!ription,  or  grant,  some  profit  or 
benefit  to  bo  taken  or  enjoyed  from  or 
upon  the  land  of  another,  and  has  no 
application  to  a  right  claimed  by  h 
copyholder  on  his  own  tenement  ac- 
cording to  the  custom  of  the  manor 
{Ifanmerr.  Chance  (1866),  11  Jur.  N.  8. 
397;  34L.  J.  Ch.  413).] 

(e)  [/.<>. ,  claiming  right  thereto  as  an 
easement  and  as  of  right :  see  Harbidge 
V.  rrartrick  (1819),  3  Exch.  552;  77 
R.  R.  726  ;  Oared  v.  Martyn  (1866),  19 
C.  B.  N.  S.  732  ;  Chamber  Colliery  Co,  v. 
Mopicood  (1886),  L.  R.  32  Ch.  Div.  549  ; 
Gardner  v.  Hodgson* s  Kingston  Bretcery 
Co.,  [1903]  A.  C.  229.  Provided  the 
enjoyment  be  as  of  right,  it  is  im- 
material whether  it  is  had  under  the 
proper  claim  of  right :  Earl  de  la  Warr 
V.  Miles  (1881),  L.  R.  17  Cb.  Div.  636  ; 
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interruption  (/)  for  the  full  period  of  thirty  years,  be  defeated  or  2  &  3  Will.  4, 

destroyed  by  showing  only  that  such  right,  profit,  or  benefit,  was 1 1^— 

first  taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty 

years,  but  nevertheless  such  claim  may  bo  defeated  in  any  other 

way  by  which  the  same  is  now  liable  to  be  defeated ;  and  when  aftpr  eixty 

such  right,  profit,  or  benefit,  shall  have  been  so  taken  and  enjoyed  ^^t  th«^**^" 

as  aforesaid  for  the  full  period  of  sixty  years,  the  right  thereto  right  to  bo 

shall  be  deemed  absolute  and  indefeasible  (g),  unless  it  shall  appear  unless  had  by 

that  the  same  was  taken  and  enjoyed  by  some  consent  or  agree-  co>^»^  ^r 

,  -  ^  agreement  in 

ment(A)  expressly  made  or  given  for  that  purpose  by  deed  or  writing, 
writing  (*). 


and  see  Dawson  r.  MeOroggan^  [1903]  I 
It.  R.  92,  where  a  lost  grant  was  pre- 
ramed,  the  enjoyment  having  been  had 
nnder  rights  erroneously  believed  to 
exist  under  a  lease. 

But  the  right  acquired  under  the  Act 
can  only  be  oo-eztensive  with  the  actual 
uner:  Hammerton  v.  Honey  (1876),  24 
W.  R.  603  ;  and  per  Brett  and  Cotton, 
L.  JJ.,  L.  R.  17  Ch.  Div.  at  pp.  694, 
598.] 

(/)  [See  the  notes  to.  sect.  4,  below, 
p.  205.  J 

{g)  [As  to  this  expression,  see  p.  203, 
note  (o)  J[ 

[k)  [tlie  agreement  need  not  neces- 
sarily be  signed  by  the  nervient  owner  : 
see  Bewley  v.  Atkinson  (1879),  L.  R. 
13  Ch.  Div.  283;  and  sigaature  by  a 
tenant  has  been  held  sufficient  {Hyman 
T.  Van  den  Bergh,  [1907]  2  Ch.  616  ;  on 
appeal,  [1908]  1  Ch.  167).  As  to  what 
amounts  to  an  agreement,  see  below, 
p.  205,  note  (s).]  As  to  what  is  con- 
structive notice  of  the  agreement  to  a 
purchaser  of  the  servient  property,  see 
AlUn  V.  Seckham  (1879),  L.  R.  11  Ch. 
Div.  790.] 

(•)  [The  provisions  of  the  first  sec- 
tion as  to  profits  k  prendre  differ  only 
from  those  of  the  second  as  to  ease- 
ments, in  respect  of  the  length  of  the 
periods  of  user  required,  and  the  prin- 
ciples of  the  decisions  on  one  section 
are  in  almost  every  case  applicable  t'j 
the  other. 

These  sections  make  no  change  in  the 
common  law,  1st,  as  to  the  nature  or 
extent  of  the  rights  which  can  be 
claimed  as  profits  a  prendre,  or  as  ease- 
ments; or,  2ndly,  as  to  the  requisite 
qualities  of  the  user  b^  which  they  can 
be  acquired,  viz.,  that  it  must  be  "  neo 
tI  nee  dam  nee  precario  "  (with  a  single 
exception  noticed  below) ;  or,  3rdly,  as 


to  the  admissibility  of  facts  showing 
that  the  enjoyment  could  not  possibly 
have  been  as  of  right,  as  ex.  gr.  where 
it  is  shown  that  the  right,  if  any,  must 
have  originated  at  a  certain  time,  when 
and  since  which  the  new  acquisition  of 
such  right  was  prohibited  by  law,  either 
in  respect  of  the  lands  over  which,  or 
the  p^i-sons  by  whom  the  right  is 
claimed  ;  or,  4thly,  in  so  far  as  the  shorter 
periodi  mentioned  in  both  sections  are  am- 
cernedy  in  the  admissibility  of  any  evi- 
dence whatever,  except  mere  proof  of 
the  time  of  the  origin  of  the  enjoyment, 
by  which  a  claim  at  the  common  law 
might  have  been  defeated,  as,  for  in- 
stance, a  liceoce  written  or  parol  extend- 
ing over  the  whole  period,  or  the  absence 
and  ignorance  of  the  persons  interested 
in  opposing  the  claim,  and  their  agents, 
during  the  whole  period.  But  in  the 
case  of  the  enjoyment  for  the  longer 
periods,  aU  sucn  evidence  as  that  in- 
cluded in  the  4th  head  would  be  ex- 
cluded and  the  claim,  if  not  open  to  the 
objections  arising  under  the  1st,  2n  1,  or 
3rd  heads,  would  be  indefeasible  except 
by  proof  that  the  enjo3rment  was  held 
imdier  a  written  consent  or  agreement 
made  or  given  for  the  purpose. 

The  exception  above  mentioned  as  to 
the  qualities  of  the  user,  introduced  by 
the  statute,  is  that  of  the  case  in  which 
a  right  can  be  acquired  under  the  Act 
by  a  precarious  user.  That  is  the  case 
of  an  enjoyment  for  either  of  the  longer 
periods  under  a  parol  licence  extended 
over  the  whole  period  and  not  renewed 
during  it.  In  this  one,  and  almost  im- 
possible instance,  a  right  may  be  ac- 
quired under  the  Act  by  an  enjoyment 
which  would  at  the  common  law  have 
been  bad  as  precarious  ;  this  is  fully 
explained  in  the  judgmr^nt  in  Tickle  v. 
Broum  (1836),  4  A.  &  E.  369,  and  re- 
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2  &  3  Will.  4, 
0.71. 

In  olaims  of 
right  of  way 
or  other  ease- 
ment the 
periods  to  be 
twenty  yearo 
andfor^ 
years. 


"  Sect.  2.  And  be  it  further  enacted,  That  no  claim  which  may 
be  lawfully  made  at  the  common  law,  by  custom,  prescription, 
or  grant  (A:),  to  any  way  or  other  easement  (/),  or  to  any  water- 


salts  from  the  prov-itdoos  of  neots.  1 
and  2,  that  an  enjoyment  for  the  longer 
periodet  shall  only  be  defeated  by  proof 
of  a  written  licence  or  agreement, 
which  involves  the  consequence  that  an 
enjoyment  may,  in  this  instance,  be  as 
of  right,  though  permissive,  unless  the 
claimant,  by  asKiug  for  permission  daring 
the  period,  admits  that  he  then  has  no 
light,  and  no  breaks  the  continuity  of 
the  enjoyment  for  the  whole  period 
{Gardner  v.  Hodgson^ 8  Kingston  Brewery 
Co,,  Ltd.,  [1903]  A.  C.  •i:29,  affirming 
[1901]  2  Ch.  198). 

The  practical  result  is,  that  in  the 
case  of  the  shorter  periods,  any  point 
whatever  which  might  have  been  taken  at 
the  common  law  against  a  claim  by  pre- 
scription or  grant,  may  be  taken  against 
a  claim  under  sect.  1  or  2  of  the  Act, 
except  one,  i.e..  that  the  right  originated 
within  the  time  of  legal  memory  ;  and, 
in  case  of  the  hmger  periods,  any 
objection  arising  from  the  nature  or 
extent  of  the  rights  claimed,  from 
defects  in  the  quality  of  the  user  (except 
the  one  already  pointed  out),  or  from 
facts  showing  that  the  right  claimed, 
though  not  objectionable  on  either  of 
those  grounds,  is  bad  in  consequence 
of  some  prohibition  applicable  to  the 
particular  case,  may  still  be  taken. 

Moreover,  the  decisions  subsequently 
referred  to  show  that,  in  order  to  make 
out  a  case  under  the  statute,  under  either 
the  first  or  second  nection,  and  both  as 
to  the  longer  and  shorter  periods,  the 
claimant  is  exposed  to  certain  difficulties 
which  did  not  exist  at  common  law. 

They  are  as  follows : — 

1.  The  user  must  be  proved  for  the 
period  computed  next  before  the  commence' 
went  of  the  mit  or  action  in  which  the 
tUim  is  contested.     (Sect.  4.) 

2.  There  must  be  nothing  in  the  facts 
inconsistent  with  the  continuous  enjoy- 
ment of  the  profit  a  prendre  or  easement 
as  such  during  the  whole  period;  e.g., 
unity  of  actual  possession  at  any  time 
during  the  perioa  would  be  fatal  to  any 
claim  under  the  Act,  however  small  the 
interest  of  the  person  exercising  the 
alleged  right  may  have  been  in  the  land 
upon  which  it  was  exercised.  At  the 
common  law,  unity  of  possession  was 
only  fatal  to  a  claim  by  prescription 
where  the  possession  proved  was  of  an 
estate  equal  in  duration  to  the  right 
claimed,  whereas  under  the  Freecription 


Act,  any  unity  of  actual  possession, 
though  the  alleged  dominant  and  ser- 
vient tenements  are  held  under  different 
landlords,  is  fatal  to  the  proof  of  a  ease 
under  that  Act.  (See  the  note  at  p.  186.) 
3.  The  right  acquired  is  measured  by 
the  user,  and  can  be  only  oo-extensive 
with  it  ;  for  example,  in  a  claim  of 
common  by  immemorial  prescription, 
at  the  common  law,  the  fact  that  a 
house  obstructing  the  exercise  of  the 
right  on  its  site  had  stood  on  the 
common  for  two  or  three  years  before 
the  suit,  would  not  have  prevented  the 
proof  of  the  right  to  the  use  of  the 
entire  common,  including  the  site  of 
the  house  ;  but  under  Lord  Tenterden*s 
Act  the  right  acquired  would  only  be 
co-extensive  with  the  «#*«•,  and  the  site 
of  the  house  would  be  excluded.  See 
Davies  v.  WiUiams  (ISol),  16  Q.  B.  546  ; 
83  R.  R.  592,  and  the  dictum  of  Cress- 
well,  J.,  in  Moore  v.  Webb  (1857),  I 
0.  B.,  N.  S.  676,  as  to  the  application 
of  this  to  easements.  And  see  per  Lord 
Robertson  in  Pirie  v.  Kintore  {Earl}^ 
[1906J  A.  C.  478,  at  p.  481.] 

(k)  See  p.  200,  note  {b), 

(/)  [This  section  does  not  apply  to 
the  easement  of  light,  which  in  sepa- 
rately dealt  with  by  sect.  3 ;  Ferry  v. 
JCatnes,  [1^91]  1  Ch.  658;  Wheaton  v. 
Maple  ^  Co.,  [1893]  3  Ch.  48.  But  it  is 
not  confined  (as  suggested  by  Erie,  C.  J., 
in  TFebb  v.  Bird  (1861),  10  C.  B.,  N.  S. 
268 ;  13  C.  B.,  N.  8.  311}  to  rights  of 
way  and  water :  Dalton  v.  Angus  (1881), 
L.  R.  6  H.  L.  at  p.  793,  per  Lord 
Selbome  ;  Bass  v.  Gregory  (1890),  L.  R. 
25  Q.  B.  D.  481  ;  Simpson  v.  God- 
manchester  Corporation,  L.  R.  (1897), 
H.  L.  699.  In  Dalton  v.  Angus,  it 
appears  to  have  been  the  geuersd  view 
that  the  section  applied  only  to  affir- 
mative easements ;  but  the  question  vras 
raised  whether  the  right  of  support  to 
buildings  was  affirmative  or  negative. 
(See  Lemaitre  v.  Davis  (1881),  L.  R.  19 
Ch.  D.  681,  and  below,  Part  III. 
Chap.  IV.) 

It  would  seem  that  a  pew  is  not 
within  this  section,  as  the  owner  of  the 
freehold  has  no  power  to  grant  the  use 
of  a  pew.  See  Best  on  Presumptions, 
p.  100  ;  Crisp  v.  Martin  (1876),  L.  R.  2 
Pr.  D.  15 ;  rhilipps  v.  Halliday,[\%^i] 
A.  C.  228 ;  StUeman-Gibbard  v.  Trilkm- 
son,  [1897]  1  Q.  B.  749.] 
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course  or  the  iise  of  any  water  (m),  to  be  enjoyed  or  derived  upon,  2  &  3  Will.  4, 

over,  or  from  any  land  or  water  of  our  said  lord  the  King,  his '- — '- — 

heirs  or  successors,  or  being  parcel  of  the  Duchy  of  Lancaster 
or  of  the  Duchy  of  Cornwall,  or  being  the  property  of  any  eccle- 
siastical or  lay  person,  or  body  corporate,  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  inter- 
ruption (n)  for  the  full  period  of  twenty  years,  shall  be  defeated 
or  destroyed  by  showing  only  that  such  way  or  other  matter  was 
first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be  defeated ;  and  where  such 
way  or  other  matter,  as  herein  last  before  mentioned,  shall  have 
been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  imless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for  that  purpose  by  deed  or 
writing  (o). 


(m)  [Claim  of  right  to  adulterate  the 
water  of  a  natural  stream  is  a  claim  of 
a  "watercourse"  within  this  section. 
TTriffht  v.  milianu  (1836),  1  M.  &  W. 
77  ;  46  R.  R.  265 ;  Carlym  v.  Lowering 
(1867),  1  H.  &  N.  784,  797.  A  claim  to 
waste  water  escaping  from  a  lock  is  not 
a  cdaim  of  a  watercourse  {Staffurdshire 
and  Worcestershire  Cattal  v.  Birmxngkam 
Canal  (1866),  L.  R.  1  H.  L.  254) ;  nor  is 
water  percolating  through  the  banks  of 
a  river.  RoherU  v.  Fellowes  (1906),  94 
Li.  T.  279.  A  claim  of  right  to  go  upon 
another  man's  close,  and  take  water  out 
of  a  spring  there,  is  an  easement.] 

(«)  [See  p.  200,  note  (<•),  and  the  notes 
to  sect.  4.] 

(o)  [See,  as  to  this  consent,  p.  201, 
note  (A),  and,  upon  the  whole  section, 
p.  201,  note  (t). 

The  right  only  becomes  absolute  and 
indefeasible  if  it  has  been  enjoyed  as  of 
right;  and  therefore  enjoyment,  even 
for  the  period  of  forty  years,  by  a  tenant, 
of  an  easement,  such  as  a  right  of  way, 
over  land  in  the  occupation  of  another 
tenant  holding  under  the  same  landlord, 
cannot  confer  an  easement  under  this 
section.  KUgmr  v.  Gaddes,  [1904]  1 
K.  B.  467,  overruling  the  dictum  of 
Chitty,  J.,  in  Harris  v.  JJe  Pinna 
(1885—6),  33  Ch.  D.  238;  and  see 
Damper  Y.  Bassett,  [1901]  2  Ch.  350. 

In  Hanna  v.  Pollock,  [19001  2  Ir.  R. 
664,  the  question  as  to  whether  an 
easement  ooold  be  acquired  under  the 


Prescription  Act  by  less  than  forty 
years*  enjoyment  by  one  tenant,  against 
property  in  the  occupation  of  another 
tenant  of  the  same  landlord,  received 
consideration ;  FitzGibbon,  L.  J.,  ex- 
pressed his  opinion  that  less  than  forty 
years*  enjoyment  by  a  termor  against  a 
termor  could  not,  imder  sect.  2  of  the 
Act,  confer  an  easement  or  raise  any 
presumption  of  a  lost  grant,  but  it 
appears  to  have  been  the  opinion  of  the 
learned  Lord  Justice  that  an  easement 
could  be  acquired  absolutely  and  in- 
defeasibly  by  forty  years*  enjoyment; 
Walker,  li.  J.,  was  of  opinion  **  that  a 
lost  grant  of  a  right  to  water,  or  a  right 
of  way,  mav  still  be  presumed  from 
enjoyment  of  twenty  years  between  two 
tenants,  whether  holding  imder  the  same 
landlord  or  not*'  ;  aLd  Holmes,  L.  J., 
held  the  same  op'tnion.  The  case  was, 
however,  decided  on  the  facts  (see  per 
FitzGibbon,  L.  J.,  at  p.  673),  and  the 
question  is  decided,  at  any  rate  so  far  as 
the  English  Courts  are  concerned,  by 
Kilgour  v.  Gaddrs  (ubi  sup.) 

In  circumstances  similar  to  those  in 
Kilgour  v.  Gaddes  {uhi  sup.),  a  profit  a 
prendre  could  not,  for  the  same  reasons 
as  were  the  grounds  of  the  decision  in 
that  case,  be  acquired  under  sect.  1  of 
the  Act ;  secus  in  the  case  of  light, 
under  sect.  3.  Fear  v.  Morgan,  [1906] 
2  Ch.  406 ;  affd.  sub  nom.  Morgan  v.  Fear 
(1907),  W.  N.  196  ;  and  cf.  RiehardsonY, 
Graham,  [1908]  \  K.  B.  39.] 
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ACQUISITION  OF  EASEMENTS. 


2  &  3  WiU.  4, 
c.  71. 

Claim  to  the 
use  of  light 
eD joyed  for 
twenty  years 
indefeasiblo, 
unless  shown 
to  have  been 
by  oonsoLt  or 
agreement  in 
writing. 


"  Sect.  3.  And  be  it  further  enacted  (p),  That  when  the  access  (q) 
and  use  of  light  to  and  for  any  dwelling-house,  workshop,  or  other 
building  (r),  shall  have  been  actually  enjoyed  therewith  (s)  for  the 
full  period  of  twenty  years  without  interruption  (^),  the  right 
thereto  {it)  shall  be  deemed  absolute  and  indefeasible  (r),  any 
local  usage  or  custom  to  the  contrary  notwithstanding  (y),  unless 


{p)  [The  Crown,  not  bein^  named  in 
ihifl  section,  i-*  not  bound  by  it.  J>rri/  v. 
lame^i,  [1891]  1  Ch.  658;  Whcatun  v. 
MapU  ^  Co,,  [1893]  3  Ch.  48.] 

(q)  [I.e.,  the  access  or   freedom    of 

Sassage  over  the  servient  tenement,  as 
efined  by  the  aperture  in  the  dominant 
tenement.  See  Scott  v.  Pape  (1886),  L.  R. 
31  Ch.  Div.  664;  Harris  v.  De  Pinna 
(1886),  L.  R.  33  Ch.  Div.  238  ;  Aldiny, 
Latimer  Clark  ^  Co.,  [1894]  2  Ch.  437.] 

(r)  [As  to  what  is  a  **  building*' 
within  the  meaning  of  this  section,  see 
I)t^ke  of  Isorfolk  v.  Arbuthnot  (1880), 
L.  R.  5  C.  iP.  Div.  390  ;  Hanis  v.  De 
Pinna,  ubi  sup;  Clifford  \,  Holt,  [1899] 
1  Ch.  698  ;  Maberley  v.  Dowson,  above, 
p.  21,  was  decided  before  the  Act. 

(a)  **Seot.  2  requires  that  the  ease- 
ments there  mentioned  shaU  have  been 
enjoyed  by  persons  'claiming  right 
thereto ; '  but  in  sect.  3,  which  relates 
to  the  access  of  light,  there  is  no  such 
expression,  and  I  think  the  omission  is 
made  purposely;**  per  Maule,  B.,  in 
Flight  V.  Thomas  (1840),  11  Ad.  &:  E. 
695;  62R.  R.  468.  Cf,  Ma i/or  of  London 
v.  Pexrteiers'  Co.  (1842).  2  Moo.  &  Rob. 
409  ;  62  R.  R.  816 ;  Freicen  v.  Philipps 
(1861),  11  C.  B.,  N.  S.  449  ;  Simper  v. 
Foley  (1862),  2  J.  &  H.  655. 

But  the  access  of  light  must  be  en- 
joyed as  an  easement ;  [and  therefore 
an  enjoyment  while  the  dominant  and 
servient  tenement  are  in  the  same  occu- 
pation will  not  do ;  Harbidge  v.  Warwick 
(1849),  3  Exch.  552;  77  R.  R.  725; 
Ladgm'^n  v.  Grare  (1871),  L.  R.  6  Ch. 
763. 

The  period  of  enjoyment  begins  as 
soon  as  the  windows  are  put  in  the 
dominant  house,  capable  of  being  opened 
and  shut  and  of  admitting  light.  It  in 
not  neoensary  that  the  house  should  be 
occupied,  or  that  the  light  should  have 
been  continuously  admitted.  Courtauld 
V.  Legh  (1869),  L.  R.  4  Exch.  126; 
C\>oper  V.  Straker  (1888),  L.  R.  40  Ch.  D. 
21  ;  Collis  V.  Laugher,  [1894]  3  Ch.  659. 

The  question  whether  there  has  been 
an  actual  enjoyment  is  a  question  of 
fact  to  be  determined  according  to  the 
circumstances  of  each  ca«e  (Smith  v. 


Baxter,  [1900]  2  Ch.  138);  and  an 
alterj^tion  in  the  dominant  buildinj; 
which  would  not  involve  the  loss  of  a 
right  to  lijfht  when  indef easibly  Mcqaired 
(as  t  J  which  see  post,  pp.  ^  28.  546,  549) 
will  not  prevent  the  acquisition  of  the 
right  if  made  during  the  statutory 
period  in  which  the  rignt  is  in  course  of 
acquisition.  {Smith  v.  Baxter,  [ISOO] 
2  Ch.  138  ;  Andrews  v.  JFaite,  [1907] 
2  Ch.  600.)] 

(0  [See  notes  to  sect.  4.  The  term 
interruption  in  this  section  bears  the 
same  meaning  as  in  sect.  4,  and  refers 
to  an  adverse  obstruction,  and  not  to  a 
mere  discontinuance  of  user.  Sinith  y. 
Baxter,  [1900]  2  Ch.  138.] 

(m)  [I.e.,  the  right  to  an  easement  of 
light ;  as  to  which  see  Colls  v.  Home  and 
Colonial  Stores,  Ltd,,  [1904]  A.  C.  179 ; 
Ambler  \,  Gordon,  [19051  1  K.  B.  417; 
and  see  below.  Part  V.  Chap.  II.] 

(x)  [The  right  exists  not  only  during 
the  continuance  of  the  interest  of  the 
person  by  whom  the  enjoyment  was 
had,  but  as  an  easement  attached  to  the 
fe3  simple  of  the  dominant  tenement. 
Bright  V.  JFalker  (1834),  I  C.  M.  &  R. 
211  ;  40  R.  H.  636,  Preface  VI.  ;  Robson 
V.  Edwards,  [1893)  2  Ch.  146;  JFheaton 
V.  Maple  f  Co.,  [1893]  3  Ch.  48,  65. 
And  the  right  can  be  acquired  by  one 
tenant  against  another  holding  adjoin- 
ing premises  under  the  same  landlord ; 
and  when  so  acquired,  absolutely  and 
indefeasibly,  by  twenty  yeari*'  enjoy- 
ment, the  right  enures  in  favour  of  the 
dominant  tenement,  not  only  as  against 
the  tenant  of  the  adjoining  premises, 
but  as  against  the  common  landlord  and 
aU  succeeding  owners  of  the  adjoining 
premises.  Fretcen  v.  Philipps  ( 1 86 1 ),  11 
C.  B.,  N.  8.  449 ;  Harris  v.  de  Pini*a 
(1886),  L.  R.  33  Ch.  D.  238 ;  Rohson  v. 
Edtcardes,  [1893]  2  Ch.  146;  Fear  v. 
Morgan,  [1906]  2  Ch.  406 ;  affd.  subnom. 
Morgan  v.  Fear  (1907),  W.  N.  196.  In 
the  head-note  to  Freufoi  v.  Philipps 
the  concluding  words  **as  against  the 
other  **  should  be  omitted.] 

(v)  [Ccoper  V.  Hubbuck  (1R62),  12 
C.  B.,  N.  S.  456;  Tutscott  v.  Merchant 
Taylor*'  Co,  (1856),  ubi  sup.  The  statute 
has  not  altered  the  law  as  to  the  nature 
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it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing  (s). 

"  Sect.  4.  And  be  it  further  enacted  (a),  That  each  of  the  re- 
spective periods  of  years  hereinbefore  mentioned  shall  be  deemed 
and  taken  to  be  the  period  next  before  some  suit  or  action 
wherein  the  claim  or  matter  to  which  such  period  may  relate 
shall  have  been  or  shall  be  brought  into  question  (6),  and  that  no 


and  extent  of  light  to  wliich  the  dominant 
tenement  is  entitled.  Kelk  v.  Fearaon 
(1871),  L.  R.  6Ch.  809.] 

(z)  [See  p.  201,  note  (A).  Where  a 
lessor  granted  a  lease  of  a  house  with 
the  legal  and  reputed  appurtenances, 
•*  except  rights,  if  any,  restricting  the 
free  use  of  adjoining  land,  or  the  con- 
veraon  or  appropriation  at  any  time 
hereafter  of  such  land  for  building  or 
other  purposes,  obstructive  or  other- 
wise,'* it  was  held  that  these  words, 
although  sufficient  to  negative  the  im- 
plied grant  of  light  (above,  p.  115),  were 
not  a  **  consent  or  agreement'*  within 
this  section  so  as  to  prevent  the  htatute 
from  running  as  from  the  date  of  the 
grant.  Mitchell  v.  Cautrill  { 1 887) ,  L.  B. 
a7  Ch.  Div.  56  ;  dibt.  Hayne*  v.  Kingj 
[1893]  3  Ch.  439. 

An  agreement  referring  to  '  *  windows ' ' 
was  held  to  include  a  skylight.  Eattton 
v.  Jsted,  [1903]  1  Ch.  405.  But  a  stone 
built  into  the  wall  of  a  house,  and 
haTing  inscribed  upon  it :  ''1816.  This 
Ntone  18  placed  by  J.  A.  to  perpetuate 
Jl.  M.'s  right  to  build  within  9  inches 
of  this  and  any  other  building/'  was 
held  not  to  be  a  '*  consent  or  agreement 
expressly  made  or  given  for  Ubat  pur- 

rje."  Rtucoc  V.  GroHtisell  (1903),  89 
T.  426.  ITie  g^unds  of  thin  decibion 
appear,  from  the  judgment  of  Halsbury, 
Li.  C,  to  have  been  that  the  inscription 
did  not  unequivocally  refer  to  light,  but 
might  have  been  placed  in  position  for 
the  purpose  of  preserving  the  boundary, 
or  for  some  other  reason. 

In  Myman  v.  Van  den  Bergh^  [1907] 
2  Ch.  616  ;  affd.  [1908]  1  Ch.  167,  it  was 
held  by  Parker,  J.,  tliat  an  agreement 
made  and  signed  only  by  the  tenant  of 
the  tenement  in  respect  of  which  the 
right  was  claimed,  was  a  sufficient  agree- 
ment in  writing  within  the  meaning  of 
the  section^  notwithstanding  the  fact 
that  before  the  agreement  was  bigned  by 
the  tenant  enjoyment  had  been  had  for 
over  twenty  yearsimmediately  preceding ; 


and  on  appeal,  this  decision  was  affirmed 
(W.  N.  (1907),  p.  260). 

(a)  Note  the  qualification  of  this  sec- 
tion bysect.  7. 

{b)  [The  right  must  be  laid  twenty 
years  before  the  commencement  of  the 
suit  and  not  before  the  injury  com- 
plained of:  Wright  v.  WiUiams  (1836), 
1  M.  &  W.  77  ;  46  R.  R.  265 ;  Richard$ 
V.  Fry  (1838),  7  A.  &  E.  698 ;  45  R.  R. 
816;  Flight  v.  Thoman  (1841),  8  CI.  & 
Fin.  242,  per  Lord  Cotteuham;  64 
R.  R.  55 ;  Tilbury  v.  SUra  (1890),  L.  R. 
Ab  Ch.  Div.  98;  Colla  v.  Home  and 
Colonial  Stores,  Ltd.,  [1904]  A.  C.  179, 
per  Lord  Macnaghten,  at  p.  189 ;  Hyman 
v.  Van  dm  Bergh,  [1907]  2  Ch.  516  ;  aflPd. 
[1908]  1  Ch.  167.  But  an  enjoyment 
next  before  any  action  or  suit  in  which 
the  claim  is  brought  into  question  confers 
a  right  which  may  be  set  up  in  every 
subsequent  action  and  puit:  Cooper  v. 
Hubbttck  (1862),  12  C.  B.,  N.  S.  456, 
Williams,  J.,  diss. 

It  had  been  held  or  hinted,  that  in 
order  to  support  the  plea  of  enjoyment 
during  the  period,  actual  user  mubt  be 
proved  in  the  first  and  in  the  last  years 
of  the  period  relied  upon  (see  Carr  v. 
Foster  (1842),  3  Q.  B.  681;  11  L.  J. 
Q.  B.  284 ;  Bailey  v.  Appleyard  (1838), 
8  A.  &  E.  161 ;  47  R.  R.  537 ;  Parker 
V.  JLri^cA<?//(1840),ll  A.&E.  788).  And 
in  Lowe  v.  Carpenter  (1851),  6  Kxch.  826; 
20  L.  J.  Exch.  374 ;  86  R.  R.  495,  it 
was  also  suggested  by  Parke,  B.,  that 
an  act  of  user  in  every  year  of  the 
period  should  be  shown  to  have  taken 

?lace.  But  in  HoUins  v.  Vemey  (1884), 
i.  R.  13  Q.  B.  Div.  304,  the  Court  of 
Appeal  declined  to  recognize  any  such 
rule,  and  held  the  true  rule  to  be  that 
**  a  cessation  of  user  which  excludes  an 
inference  of  actual  enjoyment  as  of  right 
for  the  statutory  period  will  be  fatal  at 
whatsoever  portion  of  the  period  the 
cessation  occurs,  and,  on  the  other  hand, 
a  cessation  of  user  which  does  not  ex- 
clude such  inference  is  not  fatal,  even 


2  &  3  Will.  4, 
0.71. 


Before  men- 
tioned periods 
to  be  deemed 
those  next 
before  some 
suit  wherein 
a  claim  to 
which  ctuch 
periods  relate 
shall  be 
brought  into 
question. 
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2  &  3  Will.  4, 
0.71. 


In  actions  on 
the  case  the 
claimant  may 
allege  his 
right  gene- 
rally, as  at 
present. 


In  pleas  to 
trespass  and 
other  plead- 
ings, where 


act  or  other  matter  shall  be  deemed  to  be  an  interruption,  within 
the  meaning  of  this  statute,  unless  the  same  shall  have  been  or 
shall  be  submitted  to  or  acquiesced  in  for  one  year(c),  after  the 
party  interrupted  (d)  shall  have  had  or  shall  have  notice  thereof, 
and  of  the  person  making  or  authorizing  the  same  to  be  made  {e). 
"  Sect.  5.  And  be  it  further  enacted.  That  in  all  actions  upon 
the  case  and  other  pleadings,  wherein  the  party  claiming  may  now 
by  law  allege  his  right  generally,  without  averring  the  existence 
of  such  right  from  time  immemorial,  such  general  allegation  shall 
still  be  deemed  sufficient,  and  if  the  same  shall  be  denied,  all 
and  every  the  matters  in  this  Act  mentioned  and  provided  which 
shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence  to 
sustain  or  rebut  such  allegation ;  and  that  in  all  pleadings  to 
actions  of  trespass,  and  in  all  other  pleadings  wherein,  before 
the  passing  of  this  Act,  it  would  have  been  necessary  to  allege 


although  it  occurs  at  the  beginning,  or 
the  end,  of  the  period.**  In  the  case 
itself,  the  user  had  been  so  rare  as  not 
to  raise  an  inference  of  continuous  and 
open  enjoyment  during  the  statutory 
period ;  and  in  Smith  v.  Baxter y  [1900] 

2  Gh.  138,  it  was  laid  down  that  the 
question  of  enjoyment  is  in  every  case  a 
question  of  fact  to  be  determined  ac- 
cording to  the  circumstances.  Of.  per 
James,  L.  J.,  in  Earl  de  la  Warr  v. 
Miles  (1881),  L.  R.  17  Ch.  Div.  at  p.  600 ; 
and  see  Lawsnn  v  LangUy  (1836),  4  A. 
&E.  890;  43  R.  R.  513. 

It  seems  imposbible  to  reconcile  the 
dictum  of  Patteson,  J.,  in  Paytie  v. 
Shedden  (1834),  1  M.  &  Rob.  383  ;  42 
R.  R.  808,  that  the  use  of  a  way  for  ten 
years,  and  an  agreemmt  for  the  next  ten 
to  diboontinue  the  user,  retaining  the 
right,  would  be  sufficient  under  the  Act, 
with  t^e  decisions  in  the  ca8cs  cited.] 

{c)  An  uninterrupted  enjoyment  of 
more  than  nineteen  years  cannot  be 
defeated  by  an  interruption,  not  ac- 
quiesced in,  of  less  than  a  year.  Flight 
V.  Thomas  (1840),  8  CI.  &  Fin.  231  ;  52 
R.  R.  468 ;  [see  this  case  explained  by 
Lord  Campbell,  in  Eaton  v.  Swansea 
Waterwoi'ks  Co.  (1851),  17  Q.  B.  272. 
But  it  does  not  follow  that  an  inchoate 
right  claimed  by  upwards  of  nineteen 
years*  enjoyment  will  bo  protected  by 
injunction  :  Bridewell  Hospital  v.  Ward 
(1893),  62  L.  J.  Ch.  270  ;  68  L.  T.  212  ; 

3  R.  228  ;  Lord  Battersea  v.  Commissioners 
o/Setcers,  [1895]  2  Ch.  708. 

As  to  what  amounts  to  acquiescence 
in  an  interruption,  see  Glover  v.  CoU' 


man  (1874),  L.  R.  10  C.  P.  108 ;  IFar- 
wiek  V.  Queen's  College  (1870),  L.  R.  10 
Eq.  105  ;  Seddon  v.  Bank  ofBoUon  (1882), 
L.  R.  19  Ch.  D.  462.1 

(d)  Per  Parke,  B.,in  Flight  v.  Thomas 
(1840),  11  A.  &  E.  699  ;  52  R.  R.  468. 
**  Sect.  4  speaks  of  the  party  interrupted. 
The  statute  seems  to  contemplate  inter- 
ruption of  the  right,  not  of  the  period.'* 

\e)  [To  constitute  an  interruption 
under  this  section,  it  is  essential  that 
there  should  be  **  an  actual  discontinu- 
ance** of  the  enjoyment  in  fact,  by 
reason  of  an  obstruction  submitted  to 
and  acquiesced  in  for  a  year  {PlMterera* 
Co.  V.  Parish  Clerks'  Co.  (1851),  6  Eioh. 
630  ;  86  R.  R.  413) ;  but  repeated  inter- 
ruptions in  fact,  though  each  too  short 
to  operate  as  **an  interruption,**  as 
defined  by  this  section,  may  yet  be  suffi- 
cient, and  are  good  evidence  to  show 
that  the  user  all  through  was  **  con- 
tentious,** and  so  not  a  user  '*as  of 
right  **  within  the  statute.  Eaton  v. 
Swansea  Waterworks  Co.  (1851),  17 
Q.  B.  267  ;  85  R.  R.  455  ;  and  see 
Rogers  v.  Taylor  (1858),  2  H.  &  N.  828 ; 
GaU  V.  Abbot  (1862),  8  Jur.  N.  S.  987 ; 
Bennison  v.  Cartwright  (1864),  5  B.  &  8. 
1  ;  Warriek  v.  Queen's  College^  Oxford 
(1871),  L.  R.  6  Ch.  728;  Glover  v.  Cvle- 
man  (1874),  L.  R.  10  C.  P.  108  ;  and 
per  Bowen,  J.,  in  Daltan  v.  Angus  (1881), 
L.  R.  6  App.  Cas.  at  p.  786.  An  inter* 
ruption  which  fluctuates  during  the 
year,  such  as  a  pile  of  cases  from  time 
to  time  removed  and  renewed,  is  not 
enough :  Tresland  v.  Bingham  (1889), 
L.  R.  41  Ch.  Div.  268.] 
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the  right  to  have  existed  from  time  immemorial,  it  shall  be  sufficient 
to  allege  the  enjoyment  thereof  as  of  right  (/)  bj  the  occupiers 
of  the  tenement  in  respect  whereof  the  same  is  claimed  {g)  for 
and  during  such  of  the  periods  mentioned  in  this  Act  as  may  be 
applicable  to  the  case,  and  without  claiming  in  the  name  or  right 
of  the  owner  of  the  fee,  as  is  now  usually  done  ;  and  if  the  other 
party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity, 
disability,  contract,  agreement,  or  other  matter  hereinbefore 
mentioned,  or  {h)  on  any  cause  or  matter  of  fact  or  of  law  not 
inconsistent  with  the  simple  fact  of  enjoyment  (^),  the  same  shall 


2  &  3  Will.  4, 
c.  71. 

party  need  to 
allege  his 
claim  from 
time  imme- 
morial, the 
period  men- 
tioned in  this 
Act  may  be 
alleged;  and 
exceptions  or 
other  matters 
be  replied 
speoiaUy. 


(/)  The  omission  of  these  words  in  a 
plea  uiU  make  it  bad,  even  after  ver- 
dict: Iloljord  V.  Hankituon  (1844),  5 
Q.  B.  584  ;  [and  it  was  in  one  case  laid 
down  that  they  would  be  necessary  in 
a  plea  founded  upon  the  enjoyment  of 
light  onder  sect.  3  :  Harbidye  v.  War- 
wiek  (1849),  3  Exch.  552,  per  Parke,  B.  : 
77  R.  R.  725.  But  the  point  was  not 
esuential  to  the  decision  in  that  case, 
and  the  opinions  expressed  in  the  yxdi^' 
menXAia  Mrrehant  Taylor 4*  Co.  v.  Truseottf 
Frewen  v.  Fhihpps^  and  Ladyman  v.  Grace 
and  a  comparison  of  Fear  v.  Mm-gan  with 
Kilgour  v.  Oaddes,  ubi  sup.,  show  that 
they  would  not.  As  to  the  meaning  of 
these  words,  see  Gardner  v.  Hodgton'B 
Kingston  Brewery  Co.,  Ltd.^  [1903]  A.C. 
229  ;  affirming  [1901]  2  Ch.  198. 

(^)  [The  words  **  the  tenement  in 
respect  whereof  the  same  is  claimed,'* 
in  this  section,  have  given  rise  to  a 
question,  whether  rights  of  common  in 
gross  and  other  incorporeal  rights  in 
gross  are  within  the  statute,  and  can 
be  claimed  luder  it. 

The  first  and  second  sections  expressly 
extend  to  '*  any  daim  which  may  law- 
fully be  made,  by  custom,  prescription, 
or  grant,  at  the  common  law  ;  *'  and  it  is 
beyond  all  doubt  that  rights  of  common 
in  gross  and  other  incorporeal  rights 
in  gross  may  lawfully  be  claimed  at 
oonmion  law.  Such  rights  are  equally 
within  the  mischief  against  which  the 
Act  was  directed,  and  ought  not,  it  was 
said,  to  be  held  excluded  merely  because 
the  form  of  pleading  mentioned  in  sect.  6 
ia  only  appropriate  to  rights  appur- 
tenant. Parke,  B.,  in  Welcome  v.  Upton 
(1839),  5  M.  &  W.  404,  says,  »*  I  am  not 
sure  that  by  a  liberal  construction  of 
the  5th  section  it  might  not  be  made 
to  include  them,"  i.e.,  rights  in  gross. 

The  question  was  considered  but  not 
decided  in  Bailey  y.  Stephens  (1862),  12 


C.  B.,  N.  S.  113,  and  Mounsey  v.  Ismay 
(1865),  3  H.  &  C.  498.  But  in  ShuttU- 
worth  V.  Le  Fleming  (1865),  19  C.  B., 
JS.  S.  687,  it  was  decided  Uiat  such  a 
right  is  not  within  the  Act.  The  de- 
fendant there  claimed  that  he  and  his 
ancestor  had  for  thiriy,  and  sixt^  years 
before  the  action,  enjoyed  the  nght  of 
fishing  in  Coniston  Laike,  and  landing 
their  nets  on  its  banks.  The  Court 
held  the  plea  bad.  They  said  that  the 
5th  section  gave  the  key  to  the  true 
construction  of  the  Act.  It  "professes 
to  enact  forms  of  pleading  applicable 
to  all  rights  within  the  Act  theretofore 
claimed  to  have  existed  from  time  im- 
memorial, which  forms  it  declares  shall 
in  such  cases  be  sufficient.  Thone  forms 
have  clear  relation  to  rights  which  arc 
appurtenant  to  land,  and  to  such  rights 
only.  The  whole  principle  of  the  plead- 
ing assumes  a  dominant  tenement,  and 
an  enjoyment  as  of  right  by  the  occu- 
piers of  it.  The  proof  must,  of  course, 
follow  and  support  the  pleading.  It  i:» 
obvious  that  rightt  claimed  in  gross 
cannot  be  so  pleaded  or  proved."  This 
decision  was  followed  by  Farwell,  J., 
in  Mei'cer  v.  Denue,  [1904]  2  Ch.  634, 
540  ;  affd.  [1906]  2  Ch.  638  ;  aud  by 
Bucidey,  J.,  in  Jiaimgate  Corporation  v. 
Debling  (1906),  21  T.  L.  R.  369;  70 
J.  P.  132.  In  Mercer  v.  l/enne,  on  appeal, 
[1906]  2  Ch.  538,  the  decision  of  Far- 
well,  J.,  was  affirmed  upon  grounds 
which  rendered  the  oontideration  of 
this  point  unnecessary,  and  the  point 
was  expressly  kept  open  by  Stirling, 
L.  J. ;  see  p.  586.] 

{h)  [The  disabilities  mentioned  in 
sect.  7  fall  within  this  alternative,  even 
if  they  are  excluded  from  the  first 
branch  of  the  alternative  by  the  use  of 
the  word  **  hereinbefore."] 

(i)  [This  means  any  matter  of  fact 
or  law  not  inconsistent  with  the  simple 
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2  &  3  WilL  4, 
0.71. 


Nopresnmp- 
tion  to  be 
allowed  from 
ghorrer 
periods  than 
are  herein 
mentioned  as 
applicable. 


Proviso  for 
disabilities. 


be  specially  alleged  and  set  forth  in  answer  to  the  allegation  of 
the  party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation. 

"  Sect.  6.  And  be  it  further  enacted,  That  in  the  several  oases 
mentioned  in  and  provided  for  by  this  Act,  no  presumption  shall 
be  allowed  or  made  in  favour  or  support  of  any  claim,  upon  proof 
of  the  exercise  or  enjoyment  of  the  right  or  matter  claimed  for 
any  less  period  of  time  or  number  of  years  than  for  such  period 
or  number  mentioned  in  this  Act  as  may  be  applicable  to  the  case 
and  to  the  nature  of  the  claim  {k), 

"Sect.  7.  Provided  also,  That  the  time  during  which  any 
person,  otherwise  capable  of  resisting  any  claim  to  any  of  the 
matters  before  mentioned,  shall  have  been  or  shall  be  an  infant, 
idiot,  non  compos  mentis,  feme  covert,  or  tenant  for  life,  or  during 


fact  of  enjoyment  as  required  by  the 
statute ^  i.e.,  a  continnous  enjoyment  a* 
of  right  [Tickle  v.  Brown  (18;i6),  4  A.  & 
E.  369,  382 ;  43  R.  R.  358),  and  as  an 
eanim^t  [Onlet/  v.  Gardintr  (U38),  4 
M.  &  W.  496;  42  R.  R.  704).  And, 
consequently,  way  fact  inconsistent  with 
the  former,  such  as  penuisbion  anked  at 
any  time  during  the  period  {Tickk  v. 
Broun y  ubi  hup.  ;  hcasUy  v.  Clarke 
(1836),  2  BinK.  W.  C.  705),  or  payment 
of  a  rent  in  respect  of  the  enjciyment 
{Gardner  v.  Hodgson* 8  Kingston  Rreuery 
Co.,  Ltd.,  [1903]  A.  C.  229  ;  affirming 
[1901]  2  Cb.  198),  or  with  the  latter, 
such  as  unity  of  actual  possession  at 
any  time  during  the  period,  or  such  a 
state  of  the  ownership  of  the  alleged 
dominant  and  servient  tenement  as  that 
there  could  not  be  an  enjoyment  as  of 
right  (as  in  Warburion  v.  Farke  (1857), 
2  H.  &  N.  64,  where,  during  part  of 
the  period,  the  rever>iouer  of  the 
tenants  exercising  the  alleged  right  was 
tenant  for  life  of  the  land  over  which 
it  was  exercised,  or  in  Kilgour  v.  Gaddes, 
[1904]  1  K.  B.  457,  where  the  respective 
tenements  in  respect  of  and  over  which 
a  right  of  way  was  claimed  wers  the 
property  of  the  same  owner,  but  were 
in  lease,  during  the  period,  to  different 
tenants),  may  be  proved  upon  a  mere 
traverse  of  the  enjoyment. 

But  anything  not  inconsistent  with 
such  enjoyment,  as  ex.  gr.,  a  licence 
extending  over  the  whole  period  (Tickle 
V.  Brotcn^  ubi  sup.)  ;  a  tenancy  for  life 
or  other  of  the  disabilities  included  in 
sect.  7  [Pye  v.  Mumford  (1848),  11  Q.  B. 
666) ;  6uch  facts  as  that  during  the  first 


part  of  the  period  of  enjoyment,  the 
user  was  by  virtue  of  the  provisioriS  of 
an  Act  of  Parliament,  but  was  con- 
tinued afuT  they  had  ceased  to  be  in 
force,  and  that  there  had  been  no  right 
in  existence  before  the  Act  (KinUteh  v. 
KeciU  (1840),  6  M.  &  W.  795  ;  55  R.  R. 
784)  ;  cannot  be  given  in  evidence  upon 
a  traverse  of  a  plea  under  the  statute, 
but  must  be  specially  replied. 

The  difficulties  to  which  a  plaintiff 
was  formerly  exposed  upon  questions  of 
this  kind  have  been  removed  by  altera- 
tions in  the  law  of  pleading ;  they  never 
can  arise  in  cases  where  the  question 
is  raised  upon  a  traverse  of  a  right 
alleged  in  general  terms,  as  in  the  ease 
of  a  decluration  alleg^g  a  right  to  an 
easement  by  reason  of  the  possession  of 
a  tenement ;  in  such  oases,  the  defen- 
dant may  take  every  possible  objeotion 
under  the  Act  upon  a  mere  traverse  of 
the  right  so  alleged  :  see  chapter  on 
Pleading,  post.] 

(k)  See  Bright  v.  Walker  (1834),  1 
C.  M.  &  R.  211 ;  40  R.  R.  636.  [User 
for  a  less  period  than  the  prescribed 
number  of  years  is  not  whoUy  in- 
operative ;  it  may,  in  conjunction  with 
other  circumstances,  bear  its  natural 
weight  as  evidence  of  a  grant.  Thus, 
taking  vitreous  sand  from  copyhold 
tenements  by  copyholders  for  less  than 
thirty  years,  coupled  with  evidence  of 
taking  other  sand  from  the  copyhold  for 
more  than  thirty  years,  was  held  to 
prove  an  immemorial  custom  to  take 
sand  generally.  (Hanmer  v.  Chance  (l^^b)^ 
11  Jur.  N.  S.  397  ;  34  L.  J.  Ch.  413.)] 
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which  any  action  or  suit  shall  have  been  pending,  and  which  shall 
have  been  diligently  prosecuted  until  abated  by  the  death  of  any 
party  or  parties  thereto,  shall  be  excluded  in  the  computation 
of  the  periods  hereinbefore  mentioned,  except  only  in  cases 
where  the  right  or  claim  is  hereby  declared  to  be  absolute  and 
indefeasible  (/). 

"  Sect.  8.  Provided  always,  and  be  it  further  enacted.  That 
when  any  land  or  water  upon,  over,  or  from  which  any  such  way 
or  other  convenient  {m)  watercourse  or  use  of  water  shall  have 
been  or  shall  be  enjoyed  or  derived,  hath  been  or  shall  be  held 
under  or  by  virtue  of  any  term  of  life,  or  any  term  of  years 
exceeding  three  years  from  the  granting  thereof,  the  time  of  the 
enjoyment  of  any  such  way  or  other  matter  as  herein  last  before 
mentioned,  during  the  continuance  of  such  term,  shall  be  excluded 
in  the  computation  of  the  said  period  of  forty  years  (w),  in  case 
the  claim  shall  within  three  years  next  after  the  end  or  sooner 
determination  of  such  term  be  resisted  by  any  person  entitled  to 
any  reversion  expectant  on  the  determination  thereof  (o). 

'*Sect.  9.  And  be  it  further  enacted.  That  this  Act  shall  not 
extend  to  Scotland  [or  Ireland  (/?)]." 


2  &  3  wm.  4, 
c.  71. 


Time  ex- 
cluded in 
computing  the 
term  of  forty 
years  ap- 
pointed by 
this  Act  in 
favour  of  the 
reversioner  of 
the  servient 
tenement. 


Not  to  extend 
to  Scotland. 


(/)  Sect.  7  must  be  read  with  sect.  4, 
and  the  period  of  any  tenancy  for  life 
must  be  ezolnded  [if  properly  pleaded] 
in  the  computation  of  the  periods  of 
thirty  years:  Clayton  v.  Corby  (1842),  2 
Gale  &  D.  174  ;  67  R.  R.  807 ;  [2  Q.  B. 
813,  S.  C;  Pye  v.  Mumford  (1848),  11 
Q.  B.  666.  It  appears  from  the  judg- 
ments in  these  cases,  that  if  the  tenancy 
for  life  be  replied  to  a  plea  of  enjoy- 
ment under  the  Act,  the  defendant  may 
show,  by  way  of  rejoinder,  that  he  has 
had  an  enjoyment  for  the  required  period, 
excluding  the  time  of  that  tenancy, 
such  period  being  **  constructively  *'  next 
before  the  suit ;  but  that  if  the  plaintiff 
does  not  reply  the  tenancy,  but  simply 
traverses  the  enjoyment,  Uie  case  will 
be  determined  as  if  there  had  been  no 
tenancy  for  life  at  aU.  See  also  the 
observations  of  Parke,  B.,  in  Onley  v. 
Gardiner  (1839),  4  M.  &  W.  500,  as  to 
the  effect  of  excluding  the  period,  being 
ill  effect  to  increase  the  total  required 
period  of  enjoyment,  and  not  simply  to 
connect  two  discontinuous  periods  abso- 
lalely  excluding  the  time  of  disability.] 

{m)  [See  below,  p.  211.] 

(#f)  frhe  judges  of  the  Court  of 
Queen's  Bench  laid  down  in  the  case  of 
FtU^  v.  Shinner  (1852),  18  Q.  B.  568 ;  88 

G. 


R.  R.  703,  that  the  8th  section  applies 
only  to  the  period  of  forty  years,  and 
therefore  that  the  time  during  which  the 
premises  are  imder  lease  for  a  term 
exceeding  three  years  is  not  to  be  ex- 
cluded in  the  computation  of  the  peiiod 
of  twenty  years*  enjoyment  of  a  right 
of  way ;  but  the  question  whether  the 
tenancy  for  years,  though  not  to  be 
absolutely  excluded  under  sect.  8,  might 
not  be  made  use  of  in  another  way  to 
defeat  the  user,  is  a  different  matter. 
See  post,  p.  220,  note  (z).] 

(o)  [In  Symons  v.  Leaker  (1885),  L. 
R.  15  Q.  B.  D.  629,  Field  and  Manisty, 
JJ.,  acting  upon  an  opinion  expressed 
by  Jessel,  M.R.,in  Lairdy.Jiriyffs {ISSl), 
L.  R.  19  Ch.  Div.  22,  held  that  **  rever- 
sion**  does  not  include  **  remainder.**] 

(i?)  By  21  &  22  Vict.  c.  42,  the  Act  is 
extended  to  Ireland  from  and  after  the 
Ist  January,  1859.  And  by  37  &  38 
Vict.  c.  35  (the  Statute  Law  Revision 
Act,  1674),  the  words  *'or  Ireland'*  are 
struck  out  of  sect.  9 ;  and  sect.  10, 
which  enacts  that  the  Act  shall  com- 
mence and  take  effect  on  the  first  day 
of  Michaelmas  Term  then  next  ensu- 
ing, and  sect.  11,  which  allows  it  to  be 
amended  during  the  session,  are  re- 
pealed. 

14 
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Effect  of  the        With  the  exception  of  the  right  to  light,  two  distinct  periods  of 
Act.  user  with  respect  to  easements  are  specified  by  the  Prescription 

Act.  As  far  as  concerns  the  shorter  period  fixed — an  enjoyment 
for  twenty  years — the  statute  seems  to  be  merely  a  declaration  in 
accordance  with  the  law  as  it  before  stood  (g) ;  it  enacted  only  that 
the  right  should  not  be  defeated  by  showing  the  commencement  of 
Buch  user  to  have  been  within  the  time  of  legal  memoiy,  but  allow- 
ing such  user  to  be  defeated  in  any  other  way  by  which  its  effect 
might  previously  have  been  destroyed. 

The  enactment  as  to  the  longer  period  of  forty  years  materially 
restricts  the  common  law  modes  of  defeating  the  effect  of  user  of  an 
easement,  declaring  that  user  for  that  time  shall  give  an  absolute 
and  indefeasible  right  (r),  notwithstanding  any  personal  disability 
on  the  part  of  the  owner  of  the  servient  inheritance  («),  unless  it 
shall  appear  that  the  same  was  enjoyed  under  some  consent  or 
agreetident  by  deed  or  writing. 

In  all  cases  in  which  an  easement  is  claimed  under  the  statute  by 
user,  such  user  must  be  shown  to  have  existed  during  the  requisite 
periods  immediately  preceding  the  commencement  of  some  suit  or 
action  wherein  the  claim  or  matter  to  which  such  period  may  relate 
shall  come  in  question  {t), 
"^^^^^ontor       Where,  however,  the  servient  tenement,  upon,  over,  or  from 

CUBftDllltieS*  1   •    1  1  1  •  » 

which  any  such  way,  or  other  oonvement  watercourse  or  use  of 
water,  shall  have  been  or  shall  be  claimed  or  derived,  has  been  held 
during  the  whole  or  any  part  of  the  forty  years,  "  under  any  term 
of  life  or  any  term  of  years  exceeding  three  years  from  the  grant- 
ing thereof,"  "  the  time  of  the  enjoyment  during  the  continuance 
of  such  term  shall  be  excluded  in  the  computation,"  provided  that 
the  claim  to  the  easement  foimded  on  the  user  shall  be  resisted  by 
the  reversioner  within  tliree  years  after  the  determination  of  such 
term  (u). 


(q)  [In  Palk  v.  Skinner,  nbi  sup.,  ante,  p.  202,  note.] 
Erie,  J.,  said,  ''the  statute  makes  no  (r)  Sect.  2.  [This  paragraph  in  the  text 
difference  in  the  modes  of  defeating  deals  only  with  the  acquisition  of  ease- 
the  user,  except  as  it  provides  that  it  mcnts  under  this  section,  hut  it  is  appli- 
shall  not  be  defeated  by  proof  of  origin  cable  also  to  the  acquisition  of  profits  & 
at  some  time  prior  to  the  tweoty  prendre  under  sect.  1,  with  the  substi- 
years;  *'  but  the  proposition  in  the  text  tution  of  the  period  of  sixty  years  men- 
must  be  taken  with  some  qualification,  tioned  in  that  section  for  the  period  of 
in  consequence  of  the  provisions  of  forty  years  mentioned  in  this  paragraph 
sect.  4,  and  the  decisions  thereupon,  of  the  text.] 
the  effect  of   which  is  to  expose  the  (»\  Sect.  7. 

claimant  to  some  difficulties    first   in-  u)  Sect.  4 ;  see  p.  205,  ante,  note, 

troduced   by  the  Act,  and   mentioned  (w)  Wright  y.   fFUdams  (1836),  1  H. 
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The  peculiar  laneuaire  of  this  section  (sect.  8)  must  be  observed.  Bxoeption  for 

It  18  not  in  terms  extended  to  every  description  of  easement  as  m  

the  2nd  section,  but  is  confined  "  to  a  way  or  other  convenient 
watercourse  or  use  of  water."  "  No  doubt,"  said  Parke,  B.,  in 
Wright  v.  WiUmm8{x)^  "there  is  a  mistake  in  the  8th  section, 
probably  a  miscopying  in  the  insertion  of  the  word  *  convenient ' 
instead  of  *  easement.' "  If  the  word  easement  were  substituted,  as 
suggested  by  the  learned  judge,  the  language  of  the  two  sections 
would  be  identioaL 

No  case  has  yet  arisen  in  which  the  Courts  have  been  called  upon 
to  decide  whether  efEect  could  be  given  to  the  presumed  intention 
of  the  legislature,  or  whether  the  exemption  must  be  strictly  con- 
fined to  the  two  kinds  of  easement  mentioned  in  the  statute  (y). 
It  may,  however,  be  suggested  that  by  reading  "convenience" 
instead  of  "  convenient,"  a  word  which  in  the  old  books  is  synony- 
mous with  easement,  the  language  would  be  sufficient  to  give  effect 
to  the  intentions  of  the  framers  of  the  statute,  without  any  violent 
perversion  of  the  words. 

After  an  enjoyment  of  forty  years,  the  extent  of  the  exemption 
contained  in  the  8th  section  appears  to  amount  to  this: — The 
period  during  which  the  owner  of  the  servient  inheritance  has  not 
been  "  valens  agere,"  in  consequence  of  the  existence  of  a  lease  for 
life  or  for  more  than  three  years,  is  altogether  excluded  in  the  com- 
putation of  the  time  during  which  the  user  has  been  enjoyed, 
provided  he  contests  the  claim  within  three  years  after  the  lease 
expires ;  so  that  if  the  first  twenty  of  the  forty  years'  user  were 
had  at  a  time  when  the  servient  tenement  was  not  so  held  imder 
lease,  the  owner  of  such  tenement  would  be  barred,  even  though  he 
brought  his  action  within  the  three  years  from  the  expiration  of  the 
lease ;  and  it  would  also  seem  that  for  the  same  reason  he  would 
equally  be  barred,  though  the  tenement  had  been  held  during  the 
first  eighteen  and  the  last  two  years  of  the  forty  without  lease,  the 


&  W.  77  ;  46  R.  R.  266 ;  Onley  v.  Oar^  counsel's  argomeDts,  as  reported  in  Tyr. 

diner  (1838),  4  M.  &  W.  496 ;  Jiiekardi  v.  &  Ghra.  at  p.  390.] 

i'ry  (1838),  7  A.  &  E.  698  ;  45  R.  R.  816 ;  (y)  See  Zyde  v.  Barnard  (1836),  1  M. 

Jones  V.  Price  (1836),  3  Bing.  N.  0.  62;  &   W.  101 ;  46  R.  R.  269,  observations 

3  Scott,  376  ;  T-£«"'<^  v.  Briggs  (1881),  of  the  judges  upon  the  word  "upon**  in 

L.  R.  16  Ch.  D.  440;  19  Ch.  Div.  22;  stat.  9  G^.  4,  c.  14,  s.  6;  and   Wright 

Sgnums  v.  Leaker  (1885),  L.  R.  15  Q.  B.  v.  miliatnt  (1836),  1  M.  &  W.  77  ;  46 

J>.  629.]  R.  R.  265.     [In  Laird  v.  Briggs  (1881), 

(z)  (1836),  1  M.  &  W.  77  ;  46  R.  R.  L.  R.  19  Ch.  Div.  22,  the  point  was 

265.    [The  suggestion  does  not  appear  expressly  kept  open  by  the  Court  of 

by  the  report  to  have  been  made  by  the  Appeal.] 
judge  in  this  case ;  but  it  is  found  in 


14(2) 
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Exception  for  tenement  beinff  held  on  lease  durinff  the  intervening  period  of 

twenty  years ;  the  time  ot  user  dunng  the  leases  is  simply  to  be 

excluded,  and  there  appears  to  be  nothing  to  prevent  the  tacking 
together  of  the  two  periods  of  eighteen  and  two  years  during 
which  there  has  been  a  valid  user.  This  point,  it  is  true,  has  not 
yet  arisen ;  but  the  case  appears  to  be  exempted  from  the  rule 
requiring  twenty  years'  enjoyment  next  before  action  brought,  by 
the  express  enactment  of  the  statute — that  the  time  during  which 
the  property  was  so  held  on  lease  shall  be  excluded  from  the 
computation  of  the  i>eriod  of  forty  years  (z). 

Supposing,  then,  that  the  period  during  which  the  servient 
tenement  has  been  so  in  lease  is  simply  to  be  excluded  in  the 
computation  of  the  time,  and  to  be  considered  in  law  as  though  it 
had  never  been,  a  further  question  arises  whether  the  user,  during 
the  remaining  twenty  years,  when  there  was  no  such  demise,  can 
be  defeated  as  in  ordinary''  cases;  for  instance,  by  showing  that 
the  owner  of  the  inheritance  was  during  the  whole  or  part  of  that 
time  under  a  disability.  By  the  7th  section,  the  provision  in 
favour  of  disabilities  does  not  apply  to  the  cases  "  where  the  right 
or  claim  is  declared  to  be  absolute  and  indefeasible  ;  "  and  it  may 
be  urged  that  the  policy  of  the  law  is,  after  so  long  an  enjoyment, 
to  clothe  such  user  with  the  legal  right  without  allowing  the 
general  object  to  be  defeated  by  too  minute  provisions.  To  this, 
however,  it  may  be  replied  that  if  the  period  of  the  subsistence  of 
the  lease  is  to  be  excluded,  the  reversioner  does  not  obtain  com- 
plete protection  unless  he  stands  in  the  same  position  to  all 
intents  and  purposes  as  he  would  do  in  the  ordinary  case  of  a 
user  of  twenty  years,  when  the  servient  tenement  was  not  under 
lease;  and  the  words  of  the  7th  section  of  the  statute  may  be 
satisfied  by  supposing  it  to  mean  only  that,  in  the  computation  of 
the  period  of  forty  years,  for  the  purpose  of  throwing  upon  the 
owner  of  the  inheritance  the  onus  of  showing  that  he  was  under 


(z)  [The  views  of  the  learned  author  by  the  tenant  for  life  or  other  ocoor- 

are  confirmed  by  the  judgments  of  the  rence  during  the  tenancy  affecting  the 

Court  of  Queen's  Bench  in   Clayton  v,  enjoyment,  this  may  be  shown,  in  order 

Corby  (1S42),  2  Q.  B.  813 ;  57  R.  R.  807,  to  defeat  the  claim,  and  the  claimant 

Bjod  Fyev.  Mum/ord  (1848),  11  Q.  B.  675,  could  not  get  rid  of  the  objection  by 

upon  the  effect  of  excluding  the  periods  saying  that  the  tenancy  was  to  be  ex- 

of  disability  under  sect.  7.    They  are  eluded  in  his  favour,  so  as  to  shut  out 

excluded  for  the  benefit  of  the  person  such  objection. 

resisting   the   claim,   and    not    of   the  See  also  the  judgment  of  the  Court 

person    setting   it   up;    if,    therefore,  of  Appeal  in  Bollina  v.  Vemey  (1884), 

there  has  in  fact  been  an  interruption  L.  R.  13  Q.  B.  Div.  304.] 
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Ugbt. 


the  particular  disability  of  a  reversioner,  no  time  of  general  disabi-  ^J?^?^ 
lity  is  to  be  deducted ;  but  that  the  fact  of  his  being  a  reversioner 
beiog  once  established,  and  the  question,  therefore,  then  being 
whether  there  has  been  a  valid  user  of  twenty  years,  that  must 
be  decided  as  if  it  stood  completely  abstracted  from  the  time 
during  which  the  servient  tenement  was  in  lease ;  or  that,  in 
other  words,  in  computing  the  period  of  forty  years,  disability 
[under  sect.  7]  shall  never  be  deducted— in  computing  that  of 
twenty  years,  always  [if  properly  set  up  in  the  pleading  (a)]. 

With  regard  to  light,  by  the  3rd  section,  twenty  years'  un 
interrupted  enjojonent  (h)  confers  an  absolute  and  indefeasible 
right,  with  the  single  exception  of  the  case  in  which  such  enjoy- 
ment was  had  under  written  agreement.  The  8th  section  of  the 
statute  does  not  in  terms  apply  to  the  easement  of  light,  and  the 
only  period  of  time  there  mentioned  is  "  forty  years,"  so  that, 
even  supposing  the  courts  should  hold  that  section  to  apply  to 
easements  in  general,  it  would  still  be  a  question  whether  light 
could  be  included  in  it.  This  would  depend  upon  whether  the 
expression  "period  of  foiiy  years"  could  be  taken  to  be 
synonymous  with  the  period  in  which  these  rights  became 
absolute,  subject  to  the  proviso  contained  in  that  section  {c). 

By  the  construction  given  to  the  clause  (sect.  4)  of  the  statute, 
enacting  "  that  no  act  or  matter  shall  be  deemed  to  be  an 
interruption  within  the  meaning  of  the  statute,  unless  the  same 
shall  be  submitted  to  or  acquiesced  in  for  one  year  after  the 
party  shall  have  had  or  shall  have  notice  thereof,"  an  enjoyment 


for 
ties. 


(a)  The  judgmentB  in  Clayton  v.  Corby , 
and  Fye  v.  Mumford  (ante,  p.  212, 
note),  fully  establish  the  propositions 
contended  for  by  the  learned  author. 
There  are  in  short  two  distinct  modes 
of  making  out  a  right  to  an  easement 
under  the  2nd  section,  one  by  twenty 
years'  user  and  another  by  forty  years* 
user.  If  the  twenty  years*  user  be 
pleaded,  and  a  tenancy  for  life  be  re- 
plied, it  is  competent  for  the  claimant, 
by  sect.  7,  to  rejoin  and  prove  a  twenty 
years*  user  (excluding  the  time  of  the 
tenancy  for  life),  and  if  he  do  not  he 
will  fail.  If  tie  forty  years*  user  be 
set  up,  and  a  tenancy  for  life  or  for 
years  be  replied,  the  claimant  is  driven, 
by  sect.  8,  to  lejoin  and  piove  a  forty 
} ears'  user,  excluding  those  periods; 
but  whether  the  claimant  relies  upon  a 


twenty  years*  user  by  reason  of  his  not 
having  in  fact  had  a  user  for  forty 
years,  or  by  reason  that  the  provisions 
of  sect.  8  furnish  an  answer  to  his  forty 
years*  user,  is  quite  immaterial,  and 
the  question  whether  there  has  been  a 
good  twenty  years'  user  in  the  one  C4iae 
constructively,  in  the  other  actually, 
next  before  the  suit,  must  be  decided 
in  each  case  according  to  the  same 
rules. 

{b)  [Of  the  access  of  it  as  an  easr- 
menty  see  Harbidye  v.  War  wick  (1849), 
3  Exch.  552;  77  R.  ft.  725;  and  see 
above,  p.  200,  note(r).] 

(r)  [In  Palk  v.  thinner,  post,  p.  220, 
note  {z) ,  the  judges  were  cleaily  of  opinion 
that  sect.  8  only  applies  to  the  period  of 
forty  years ;  but  whether  or  no,  light  in 
not  within  sect.  8.] 
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for  the  full  period,  minus  any  time  less  than  a  year,  has  been 
construed  to  give  a  right  (d). 
No  titie  given      An  opinion  seems,  on  one  occasion,  to   have  been  expressed, 
during  shorter  that,  before  the  statute,  a  licence  might  be  presumed  from  a  length 
**"^'  of  user  insufficient  to  raise  the  presumption  of  a  grant,  so  as  to 

justify  the  exercise  of  an  affirmative  easement  until  such  licence 
was  countermanded  (e).  That  such  user  shall  be  altogether  in- 
sufficient to  give  a  right  is  provided  by  the  section  which  enacts, 
That  no  presumption  shall  be  made  in  favour  of  any  claim  from 
the  exercise  or  enjoyment  of  the  thing  claimed  during  a  shorter 
period  than  that  specified  by  the  statute  (/). 

Inter  prsB-  The  period  of  prescription  fixed  by  the  civil  law  was  ten  years 

absentee.         where  the  party  sought  to  be  charged  was  present,  and  twenty 

where  he  was  absent. 
CodeOiva.  By  the  French  Code  Civil  thirty  years'  user  is  sufficient  to 

confer  a  title  to  all  those  easements  which  are,  from  their  nature, 
susceptible  of  being  claimed  by  prescription  ((/). 


Sect.  2. — The  persons  agaimt  and  by  whovi  the  Enjoyment 
must  be  had. 

Persons  As  it  is  essential  to  the  existence  of  an  easement,  that  one 

OT^mentS^  tenement  should  be  made  subject  to  the  convenience  of  another, 
and  as  the  right  to  the  easement  can  exist  only  in  respect  of  such 
tenement,  the  continued  user  by  which  the  easement  is  to  be 
acquired  must  be  by  a  person  in  possession  of  the  dominant  tene- 
ment :  and  as  such  user  is  only  evidence  of  a  previous  grant — and 
as  the  right  claimed  is  in  its  nature  not  one  of  a  temporary  kind, 
but  one  which  permanently  aflPects  the  rights  of  property  in  the 
servient  tenement — it  follows  that  [by  the  common  law]  such  grant 
can  only  have  been  legally  made  by  a  party  capable  of  imposing 


(d)  [I.e.,  after  the  expiration  of  the  Western  Bail.  Co,  (1883),  L.  R.  24  Ch. 

full   period    of    twenty  years;    above,  Diy.  1.    But  such  an  inchoate  right  may 

p.  206,  note  {e)."]  be  the  snbject  of  oompensation  under 

{e)  Doe  d.  Folej/  y.    fFilton  (1809),  11  the  Lands  Clauses  Acts:    JU   London, 

East,  56.  IMbuty,    and    Southend   Rail.    Co.    and 

(/)  Sect.    6.     [See   the    observations  Trustees   of  the    Gower's    Walk   Schools 

of  Patteson,  J.,  in  Carr  r.  Foster,  and  (1889),  L.  R.  24  Q.  B.  Div.  326 ;  Barlouf 

Parke,  B. ,  in  Lowe  y .  Carpenter,  cited  ante,  y.  Boss  (1890),  ibid.  381.] 

205,  note  (^) ;  Mollins  v.  Verney  (1884),  {g)  Pardessus,  Traits  des  Semtudes, 


I 


.  R.  18  Q.  B.  Diy.  304 ;  Bonn^  y.  Great      424. 
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Buch  a  permanent  burthen  upon  the  property — that  is,  the  owner  Acquiesceroe 

of  an  estate  of  inheritance  (h) ;  and  therefore,  in  order  that  such  inheritance 

user  may  confer  an  easement,  the  owner  of  the  servient  inheritance  !!5!^'r^i'^**'i 
•^  '  ^  common  lawj. 

must  have  known  that  the  easement  was  enjoyed,  and  also  have 
been  in  a  situation  to  interfere  with  and  obstruct  its  exercise,  had 
he  been  so  disposed ;  his  abstaining  from  interference  will  then  be 
construed  as  an  acquiescence  (i).  Contra  non  valentem  agere  non 
currit  prsBscriptio. 

The  want  of  acquiescence  of  the  owner  of  the  inheritance  of  the 
neighbouring  tenement  may,  it  would  seem,  be  inferred,  either 
from  the  circumstance  that  he  is  not  in  possession,  or  from  the 
nature  of  the  enjoyment  of  the  right,  it  being,  in  truth  and  in  fact, 
out  of  the  view  and  knowledge  of  such  neighbouring  owner,  though 
he  be  in  possession.  With  respect  to  the  former  question  an 
important  point  arises,  whether,  if  the  knowledge  in  fact  of  the 
owner  of  the  inheritance  of  the  hostile  enjoyment  of  an  easement 
be  shown,  he  is  bound  by  it.  Cases  decided  before  the  Prescription 
Act  certainly  lay  down,  that  if  knowledge  in  fact  of  the  reversioner 
be  shown,  he  would  be  bound ;  but  in  one  of  the  oases  a  learned 
judge  (A)  took  a  distinction  between  two  divisions  of  easements, 
expressing  an  opinion  to  the  effect,  that  an  enjoyment  of  a  negative 
easement  would  not  bind  the  reversioner,  unless  his  knowledge 
were  positively  shown,  though  it  would  be  otherwise  of  an  aflSrma- 
tive  easement. 

If  it  be  taken  as  law,  that  a  reversioner  can  be  bound  by  his 
knowledge  in  fact  of  a  user  enjoyed  during  the  time  his  land  is  in 
the  possession  of  a  tenant,  as  his  acquiescence  in  such  cases  is 
inferred  from  his  olfering  no  opposition,  it  would  seem  that  he 
must  have,  by  law,  some  valid  mode  of  preventing  the  right  from 
vesting  by  the  continuance  of  the  user.  With  respect  to  a  negative 
easement  it  is  clear  the  exercise  of  such  a  right  gives  no  right  of 
action  to  any  person ;  and  even  as  to  some  positive  easements,  such 


(h)  Daniel  v.  North  (1809),   11  East.  Morgan  v.  Fear  (1907),  W.  N.  196.] 

SaniiA.    170   (d)   (e)  ;   RoberU  v.   Jan...  W  ^'^l  I' A"V  f    'Iv^  f^t'^ 

in  (1903),  89  L.  T!  282.     The  rule  stated  ^'^^^Vp  1'  .         r'        /lon.V  II  ?'  S' 

the  text'applies  also  to  the  acquisition,  f^]  t^*^*^^'  ^-  •^«''*^*  (^^O^),  89  L.  T. 

under  the   Prescription   Act,    1832,   of  ^^^^' 

easements  other  than  light  (Kilgour  v.  {k)  Per  Le  Blanc,   J.,   in  Daniel  v. 

Gadde$,  [1904]  1  K.  B.  457) ;  but  it  is  North  (1809),  11  East,  372;  and  semhle 

otherwise  with  regard  to  an  easement  of  also  by  Parke,   J.,   in    Gray   v.   B(md 

lig^ht  under  the  Act.    Fear  v.  Morgan,  (1821),  2  B.   &  B.  667 ;  6  J.  B.  Moo. 

(;i906]    2    Oh.    416 ;    affd.    sub  nom.  635 ;  23  R.  B.  630. 
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Acquiesoenoe 
of  owner  of 
inheritance 
required  [at 

common  law]. 

EfPeotof 
notice  by 
reyersioner. 


as  a  right  of  way,  it  is  doubtful  whether  the  reversioner  oould  main- 
tain an  action  (/) ;  and,  during  the  continuance  of  the  tenancy  he 


(I)  [''In  order  to  maintain  the  action 
it  was  necessary  for  him  to  aver  and 
prove  that  the  act  complained  of  was 
mjarious  to  his  reversionary  interest, 
or  that  it  should  appear  to  be  of  such  a 
permanent  nature  as  to  be  necessarily 
injurious.  A  simple  trespass,  even  ac- 
companied by  a  claim  of  right,  is  not 
necessarily  injurious  to  his  reversionary 
interest."  Per  Parke,  J.,  Baxter  v. 
Taylor  (1832),  4  B.  &  Ad.  76.  Baxter 
V.  Taylor  was  acted  upon  in  Simpson 
y.  Savage  (1856),  1  C.  B.,  N.  S.  352, 
in  which  the  Court  held  that  no  action 
lies  by  a  reversioner,  for  a  smoke 
nuisance  caused  by  lighting  fires  in  a 
factory  and  causing  smoke  to  issue  so 
as  to  be  a  nuisance  to  the  reversioner's 
tenants  and  make  them  g^ve  notice  to 
quit;  and  a  very  similar  point  was 
decided  in  Mumford  v.  Oxford ^  Worcester 
attd  Wolverhampton  Bail.  Co.  (1866),  1 
H.  &  N.  34,  where  the  complaint  was 
for  causing  loud  noises,  and  the  Court 
held  that  the  action  would  not  lie ; 
and  see  Damper  v.  Bassett,  [1901]  2  Ch. 
350.  It  would  be  foreign  to  the  subject 
of  this  book  to  discuss  the  question 
how  far  thene  cases  can  be  reconciled 
with  the  old  authorities,  referred  to 
by  the  Court  in  Brll  v.  Midland  Rail. 
Co.  (1861),  10  C.  B.,  N.  S.  287,  as 
to  the  right  of  action  for  causing 
tenants  to  leave  their  tenements.  In 
both  cases  the  Court  relied  upon  the 
fact  that  the  injury  complained  of  was 
not  of  a  permanent  character,  although 
unquestionably  the  repetition  of  such 
acts  would  furnish  evidence  against  the 
reversioner,  whether  he  might  be  able 
to  rebut  it  or  not.  In  Kidgill  v.  Moor 
(1850),  9  C.  B.  372,  Maule,  J.,  referring 
to  the  dictum  of  Parke,  B.,  in  Baxter  v. 
Taylor f  says,  **My  brother  Parke  does 
not  tfay  that  it  would  not  be  evidence 
if  the  party  claimed  a  right  of  way  and 
meant  to  ansert  it ;  '*  and  in  Tickle  v. 
Brown  (1836),  4  A.  &  E.  378,  Patteson, 
J.,  said,  '*  before  the  statute  the  acts  of 
the  tenants  would  have  been  evidence 
against  the  reversioner,  though  their 
declarations  were  not  so."  In  Falk  v. 
Skinner  (1852),  18  Q.  B.  676,  where, 
there  being  a  user  of  twenty  years, 
during  the  first  fifteen  years  of  which 
the  premises  were  under  lease,  Erie,  J., 
said,  if  this  case  had  arisen  before  the 
statute,  there  would  have  been  good 
evidence  to  go  to  the  jury,  notwith- 
standing the  existence  of  the  tenancy, 


and  the  question  is  still  to  be  left  to 
the  jury  in  the  same  way ;  and  see  the 
judgments  in  Daniel  v.  Xorth  (1809). 
11  East,  872;  Liiuhan  v.  Det^U,  9 
Ir.  C.  L.  R.  305;  Cooper  v.  Crabtree 
(1882),  L.  R.  20  Ch.  Div.  589;  Uanna 
V.  Pollock,  [1900]  2  Ir.  R.  664;  and 
below.  Part  V I.  Chap.  II.  sect.  2. 

It  seems  imjust  to  deprive  the  rever- 
sioner of  an  immediate  remedy  in 
respect  of  acts  which  may  at  a  future 
time  furnish  evidence  against  him,  and 
which  though  he  may  possibly  in  many 
cases  be  able  then  to  rebut,  must  in  aU 
oases  involve  him  in  trouble  and  ex- 
pense, by  affecting  the  evidence  of  his 
right.  The  point  is  akin  to  that  which 
is  raised  in  actions  by  reversioners  for 
obstructions  by  others  to  the  enjoyment 
of  easements  by  their  tenants,  the  ground 
of  which  action  is,  that  the  evidence  of 
the  right  of  the  reversioner  to  the  ease^ 
ment  is  affected,  as  his  acquiesoenoe  in 
the  obstruction  would  furnish  evidence 
against  him  of  a  renunciation  and 
abandonment  of  it.  See  per  Tindal, 
C.  J.,  Bowery.  Hill  (1835),  1  Bing.  N.  C. 
549;  41  R.  R.  630. 

In  Kidgill  V.  Moor  (1850),  9  C.  B.  364  ; 
82  R.  R.  364,  the  plaintiff  sued  for  the 
locking  of  a  gate  across  a  way  to  which 
the  tenants  of  the  plaintiff  were  entitled 
in  respect  of  the  tenement  of  which  he 
was  reversioner,  and  it  was  objected,  on 
motion  in  arrest  of  judgment,  that  the 
act  complained  of  was  not  of  a  perma- 
nent character ;  but  the  Court  held  that 
the  declaration  was  good,  as  such  an  act 
might  operate  as  an  injury  to  the  rever- 
sionary interest,  and  that  the  question 
whether  the  plaintiff  is  injured  in  hi« 
reversionary  estate  is  one  of  fact  for  the 
jury.  Maule,  J.,  said,  '*  I  cannot  doubt 
that  there  may  be  such  a  locking  and 
chaining  of  a  gate  as  ^ould  amount  to 
as  permanent  an  injury  to  the  plaiutiff*s 
reversionary  interest  as  the  building  of 
a  wall :  and  the  allegation  that  the 
plaintiff  was  injured  in  his  reversionary 
interest  is  an  alligation  of  matter  of 
fact  ....  which  is  for  the  jury  to  find 
according  to  the  evidence."  And  in  The 
Metropolitan  A»S'ciation  v.  B^teh  (1868). 
5  C.  B.,  N.  S.  604,  a  dedaraticn  in  an 
action  by  a  reversioner  for  obstructing 
ancient  lights  by  the  erection  of  a 
hoarding  was  sustained,  the  Court 
holding  that  such  an  erection  mi^ht  bo 
an  injury  to  the  reversion,  ana  that 
it  was  for  the  jury  to  determine.     In 
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may  be  unable  either  to  interrupt  the  enjoyment  or  to  compel  his      ^??^^* 
tenant  to  do  so.     Unless,  therefore,  some  positive  act,  as  a  notice,    reversioner, 
intimating  his  dissent,  be  suflSoient  to  obviate  the  effect  of  the  user 
giving  a  right,  he  woidd  not  be  brought  into  the  condition  of  a 
"  valens  agere,"  without  which  the  prescription  ought  not  to  run 
against  him. 

Bracton,  treating  of  the  qualities  of  a  possession  necessary  to 
confer  a  right,  appears  to  consider  that  such  notices,  at  all  events  if 
followed  up  by  an  action  as  soon  as  the  party  is  in  a  condition  to 
bring  one,  will  amount  to  an  interruption. 

"  Continuam  dico  ita  quod  non  sit  interrupta  ;  interrumpi  enim 
poterit  multis  modis  sine  violenti^  adhibital,  per  denuntiationem 
et  impetrationem  diligentem,  et  diligentem  prosequutionem,  et  per 
talem  interruptionem,  nunquam  acquiret  possidens  ex  tempore 
liberum  tenementum  "  (w). 

And  in  speaking  of  this  precise  case — of  a  particular  estate 
existing  in  the  servient  tenement  during  the  user  of  the  easement 
— ^he  seems  to  be  clearly  of  opinion  that  such  a  prohibition  will  be 
sufficient  to  preserve  his  right. 

"  Si  autem  fuerit  seisina  clandestina,  scilicet  in  absentia  domi- 
norum  vel  UUs  ignorantibus,  et  si  soirent  essent  prohibituri,  licet 
hoc  fiat  de  consensu   vel   dissimulatione   ballivorum,   valere  non 

debet"  («). 

In  the  case  of  Arhcnght  v.  Gell  (o),  great  stress  was  laid  by  the 
Court  upon  the  difficulty,  on  the  part  of  the  servient  owner,  of 
resisting  the  enjoyment. 

"  But  though,"  says  Mr.  Serjeant  Williams,  "  an  uninterrupted  Persong 
possession  for  twenty  years  or  upwards  should  be  sufficient  evidence  ©^yment  ^"^ 
to  be  left  to  a  jury  to  presume  a  grant ;  yet  the  rule  must  ever  be  ^  ^ali<i- 
taken  with  this  qualification,  that  the  possession  was  with   the 
acquiescence  of  him  who  was  seised  of  an  estate  of  inheritance.   For 
if  a  tenant  for  term  of  years,  or  life,  permits  another  to  enjoy 
an  easement  on  his  estate  for  twenty  years  or  upwards,  without 


ttat  case  aleo  the  judges  lay  down  that  respect  of  a  serif's  of  separate  acts  of 

the  waj  in  which  the  act  might  injure  obtftruotionfurtiit»hing  evidence  in  denial 

the  rereriiioner  would   be  by  affording  of  the  right,  while  he  has  such  action  in 

evidence  in  denial  of  the  right.     According  the  case  of  the  wooden  hoarding  inter- 

to  the  last  class  of  oases,  the  jury  might  veuing,  or  why  a  series  of  trespasses  in 

find  for  plaintifl  if  the  act  complained  the  assertion  of  a  right  of  way  should  not 

of  would  furnish  any  evidence  in  denial  give  a  right  of  action  to  a  reversioner.] 

of  the  right.     It  is  difficult  to  discover  (//))  Lib.  2,  f .  51  b. 

any  principle  upon  which  the  reversioner  («)  Lib.  4,  f.  221. 

shonid  be  without  remedy  by  action  in  (o)  (1839),  5  M.  &  W.  203. 
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PewoDs  interruption,  and  then  the  particular  estate  determines,  such  user 
enjoyment  is  ^H  not  afifect  him  who  has  the  inheritance  in  reversion  or 
-  _Z^f:__  remainder;  but  when  it  vests  in  possession  he  may  dispute  the 
right  to  the  easement,  and  the  length  of  possession  "will  be  no 
answer  to  his  claim.  Thus,  where  A.,  being  a  tenant  for  life,  with 
a  power  to  make  a  jointure,  which  he  afterwards  executed,  gave 
licence  to  B.  in  1747,  to  erect  a  wear  on  the  river  T.  in  A/s  soil, 
for  the  purpose  of  watering  B.'s  meadows,  and  then  A.  died,  and 
the  jointress  entered  and  continued  seised  down  to  the  year  1799, 
when  the  tenant  of  A.'s  farm  diverted  the  water  of  the  river  from 
the  wear ;  upon  which  the  tenant  of  B.'s  farm  brought  an  action 
on  the  case  for  diverting  the  water ;  it  was  held  by  the  Court  of 
King's  Bench  that  the  uninterrupted  possession  of  the  wear  for  so 
many  years,  with  acquiescence  of  the  particular  tenants  for  life, 
did  not  affect  him  who  had  the  inheritance  in  reversion ;  but  as 
the  Court  entertained  some  doubt  of  the  fact  of  the  licence,  and 
as  the  verdict  for  the  plaintiflp  would  not  conclude  the  rights  of 
the  parties,  they  did  not  think  it  right  to  disturb  the  verdict: 
but  the  Court  was  of  opinion  upon  the  point  of  law  as  above 
stated  "(p). 
Daniel  V.  In  Daniel  v.  North  {q)^  which  was  an  action  for  obstructing 

ancient  lights,  it  appeared  that  the  premises  on  which  the  ob- 
struction was  erected  had  been  occupied,  during  twenty  years,  by 
a  tenant  at  will,  and  there  was  no  evidence  that  the  owner  of 
those  premises  was  aware  of  such  enjoyment. 

Lord  EUenborough  observed,  on  the  argument  for  a  new  trial, 
"How  can  such  a  presumption  be  raised  against  the  landlord, 
without  showing  that  he  knew  of  the  fact  when  he  was  not  in 
possession,  and  received  no  immediate  injury  from  it  at  the 
time  ?  "  In  delivering  his  judgment  his  Lordship  said :  "  The 
foundation  of  presuming  a  grant  against  any  party  is,  that  the 
exercise  of  the  adverse  right  on  which  such  presimiption  is 
founded  was  against  a  party  capable  of  making  the  grant ;  and 
that  cannot  be  presumed  against  him,  unless  there  were  some 
probable  means  of  his  knowing  what  was  done  against  him ;  and 
it  cannot  be  laid  down  as  a  rule  of  law,  that  the  enjoyment  of  the 
plaintiff's  windows  during  the  occupation  of  the  opposite  pre- 


(p)  2  Wms.  Saond.  175  e ;  2  Notes      the  time  of  the  particular  tenant.] 
to  Saund.  509.    [Nota,  it  did  not  appear  (q)  (1809),  11  East.  372. 

that  there  had  been  any  user  except  in 


J^orCh. 
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raises  by  a  tenant,  though  for  twenty  years,  without  the  know-       Persons 
ledge  of  the  landlord,  will  bind  the  latter,  and  there  is  no  evidence  ^^ITymwitlS^ 
stated  in   the  report   from  whence    his    knowledge    should    be        ^^^'^- 
presumed." 

So  in  Barker  v.  Richardson  (r),  where  lights  had  been  enjoyed  Barkery, 
for  more  than  twenty  years  contiguous  to  land  which,  within  that  -^»<^*"**^' 
period,  had  been  glebe  land,  but  was  conveyed  to  a  purchaser 
under  the  statute  55  Geo.  3,  o.  144,  it  was  held  that  no  action 
would  lie  against  such  purchaser  for  building  so  as  to  obstruct 
the  lights,  inasmuch  as  the  rector,  who  was  tenant  for  life,  coidd 
not  grant  the  easement,  and  therefore  no  valid  grant  could  be 
presumed. 

The  cases  above  cited  were  decided  before  the  passing  of  the 
statute  2  &  3  Will.  4,  c.  71,  and  it  is  important  to  observe, 
that  the  law  with  regard  to  the  easement  of  window  lights  under 
that  statute  stands  upon  an  entirely  different  footing  from  that 
applicable  to  all  other  easements ;  at  all  events,  with  regard  to  its 
acquisition. 

By  the  statute,  twenty  years'  enjoyment  of  the  access  of  light 
to  a  house  or  building,  without  interruption,  confers  an  absolute 
and  indefeasible  right,  unless  such  user  was  had  under  some  written 
agreement.  No  provision  appears  to  be  made  for  the  circumstance 
of  the  premises,  upon  which  the  restriction  is  to  be  imposed, 
having  been  during  the  whole  or  any  part  of  the  time  in  the 
possession  of  a  tenant,  for  the  ignorance  or  acquiescence  of  the 
landlord,  or  even  for  cases  in  which  it  may  have  been  absolutely 
impossible  for  him  to  have  interfered  at  any  time  during  the  twenty 
years  ;  [and  it  has  accordingly  been  expressly  decided  that  a  right 
to  light  may  be  absolutely  and  indef easibly  acquired,  under  section 
3  of  the  statute,  so  as  to  be  permanently  annexed  to  the  dominant 
tenement,  as  against  the  servient  tenement,  by  twenty  years' 
enjoyment  without  interruption,  even  though  during  the  whole 
period  the  dominant  and  servient  tenements  are  held  under  lease 
by  different  lessees  under  a  common  landlord  («). 

The  right  to  hght  now  depends  upon  the  positive  enactment  of 
the  statute.     It  is  matter  juris  positivi  and  does  not  require,  and 


(r)  (1821),  4  B.  &  A.  679  ;  23  R.  R.  (#)  Fear  v.  Morgan,  [1906]  2  Ch.  406  ; 

400 ;    see    alao  Runcorn  v.   Doe,    dem.  affd.  sub  nom.  Morgan  v.  Fear  (1907), 

Cooper  (1826),  6  B.  &  C.  696 ;  8  Dowl.  W.  N.  196. 
k  K.  450. 
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Persons  [ought  not  to  be  rested  on,  any  presumption  of  grant  {t).  And  it 
eDjoymeDtis  has  accordingly  been  held  that  the  right  can  be  acquired,  by 
^^^'  enjoyment  for  the  statutory  period,  against  a  statutory  company 
incapable  of  making  the  grant  («).] 

The  cases,  therefore,  of  ancient  windows  above  cited  are  [not  now 
of  application,]  except  in  cases  where  by  reason  of  the  claimant  not 
suing  in  time,  he  is  driven  to  rely  on  the  common  law  right ;  but 
as  the  statute  does  not  appear  to  have  made  any  material  alteration 
in  the  law  as  applicable  to  the  user  of  other  easements  for  a  period 
of  twenty  years,  these  decisions  are  at  all  events  authorities  in  the 
case  of  all  those  rights  to  which,  before  the  passing  of  the  statute, 
the  law  of  light  was  analogous  (a?). 

"During  the  period  of  a  tenancy  for  life,  the  exercise  of  an 
easement  will  not  affect  the  fee.  In  order  to  do  that,  there  must 
have  been  that  period  of  enjoyment  against  the  owner  of  the 
fee"(y). 

With  regard  to  all  [affirmative]  easements,  the  law  as  to  the 
servient  tenement  not  being  in  the  possession  of  the  owner  of  the 
inheritance,  where  knowledge  in  fact  on  his  part  can  be  shown, 
would  appear  to  be  the  same  as  before  the  statute.  But  where 
the  servient  tenement  "upon,  over,  or  from  which  any  way,  or 
other  convenient  watercourse,  or  use  of  water,"  is  claimed,  has 
been  held  under  any  term  of  years  exceeding  three  years  from  the 
granting  thereof,  the  user  during  the  continuance  of  such  term  is 
excluded  in  the  computation  of  the  period  of  forty  years  (s),  pro- 


(t)  TapUngy.  Jones  (1865),  11  H.  L.  C. 
290;  Hyman  v.  Van  den  Bergh,  [1908] 
1  Ch.  167,  176,  perFarwell,  L.  J. 

(w)  Jordeson  v.  Sutton  ^  Southcoates^  and 
Drypool  Gas  Co,,  [1898]  2  Ch.  614  ;  on 
appeal,  [1899]  2  Oh.  217. 

{x)  See  Watl  v.  Nixon  (1805),  3  Smith, 
316;  8R.  R.  725. 

(y)  Per  Curiam  in  Bright  v.  Walker 
(1834),  1  C.  M.  &  R.  422;  40  R.  R. 
636  ;  Roberts  v.  James  (1903),  89  L.  T. 
282 ;  [but  tbin  does  not  apply  to  light 
(see  Fretven  v.  Fhilipps,  aute,  p.  204, 
note ( J?) ;  Ftar  v.  Morgan y  ubi  sup.)  ;  and 
in  the  caBe  of  other  easements,  if  the  re- 
versioner does  not  reply  the  existence  of 
the  tenancy  for  life  to  a  plea  of  enjoy- 
ment under  the  Act,  the  fee  will  be 
bound  by  the  enjoyment  under  and 
against  the  tenant  for  life.  This  point 
could  not  arise  in  Bright  v.  Walker ^  40 
R.  R.   536,  where  the  point  waa  not 


raised  on  a  traverse  of  a  plea  under  the 
statute,  but  upon  a  traverse  of  a  decla- 
ration alleging  a  right  in  general  termd, 
under  which  traverse  every  poHsible 
objection  was  open. 

As  to  whether  an  easement  not  good 
ogaiubt  the  fee  can  be  good  against 
a  tenant  for  years,  see  Wheaton  v. 
Maple,  L.  R.,  [1893]  3  Ch.  48.] 

{z)  Both  of  the  period  of  twenty  and 
forty  years.  Per  Cur.  in  Bright  v. 
Walker  (1834),  1  C.  M.  &  R.  211  ;  40 
R.  R.  5;56.  [But  the  judges  in  B.  B.  in 
Talk  V.  Shinner  (1852),  18  Q.  B.  575  ;  88 
R.  R.  703,  were  clearly  of  opinion  that 
the  forty  years'  period  only  is  affected 
by  sect.  8,  and  Erie,  J.,  said,  "  The  8th 
section  applies  expressly  to  the  com- 
putation of  an  enjoyment  for  forty 
years ;  it  would  be  contrary  to  all  the 
rules  of  construction  to    hold  that  it 
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Tided  the  owner  assorts  his  rights  within  three  years  after  the       Persons 

.     . .  £  ±-t      1  apainst  whom 

expiration  of  tne  term.  enjoyment  is 

valid. 


In  Bright  v.   Walker  (a),  where  an  action  was  by  one  lessee  of 


the  Bishop  of  Worcester  against  another  lessee  for  obstructing  a  J^riffht  v. 

Walker, 


applies  also  to  the  computation  of  an 
enjoyment  for  twenty  years.  The  only 
possible  ground  for  such  a  conclusion  is 
found  in  Bright  t.  Walker.  But  there 
the  question  was  as  to  the  exclusion  of  a 
tenancy  for  life,  and  the  Court  was 
clearly  ri»cht  in  holding  that  such  a 
tenancy  must  be  excluded  from  the  com- 
putation of  twenty  years'  enjoyinent. 
It  is  so  excluded  under  sect.  7,  and  I  do 
not  see  that  its  exclusion  is  made  more 
clear  by  sect.  8 ;  I  do  not  think  the 
learned  judge  ever  meant  to  say  that  a 
tenancy  for  years  must  be  excluded  from 
the  computation  of  an  enjoyment  for 
twenty  years." 

In  Palk  V.  ShirmeTy  a  way  had  been 
used  for  twenty  years,  during  the  first 
fifteen  of  whici  the  servient  tenement 
had  been  under  lease;  and  it  did  not 
appear  whether  the  reversioner  knew 
of  tho  user  during  the  lease,  but  at  all 
events  no  resistance  was  made  either 
during  the  fifteen  years  or  the  remain- 
ing years  for  which  the  land  was  in 
possession  of  the  reversioner.  Erie,  J., 
told  the  jury  that  the  fact  of  the  land 
having  been  in  lease  for  the  fifteen 
years  would  not  defeat  the  user ;  and, 
upon  a  rule  nisi  for  a  new  trial  for 
nuadirection,  the  question  principally 
argued  was  whether  the  8th  section  of 
the  statute  applied  to  a  twenty  years' 
user,  so  that  the  tenancy  should  be  ex- 
eluded,  and  the  Court  expressed  a  clear 
opinion  that  it  did  not ;  but  Erie,  J., 
said,  if  this  case  had  arisen  before  the 
statute,  **  there  would  have  been  good 
evidence  to  go  to  the  jury  of  a  user  as  of 
right  for  twenty  years,  notwithstanding 
the  existence  of  the  tenancy." 

It  should  seem  that  any  objection  in 
respect  of  the  land  having  been  in  lease 
which  might  have  been  taken  at  the 
common  \kw  may  still  be  taken  to  a 
user  for  twenty  years  under  sect.  2  of 
the  statute,  although  the  statutory  pro- 
ems of  excluding  the  time  of  the  lease 
is  not  open  except  in  the  case  of  forty 
years'  user. 

On  the  other  hand,  in  the  case  of 
forty  years'  user,  unless  the  reversioner 
should  resist  the  claim  within  three 
years  from  the  termination  of  the 
tenancy,  he  could  not  set  up  the  exist- 
ence of  the  lease  in  any  way — ^not  by 


way  of  exclu^ou  from  the  computation, 
by  reason  of  the  express  condition  im- 
posed by  sect.  8,  of  resisting  within  the 
three  years  above  mentioned,  and  not 
as  at  the  conunon  law  by  reason  of  the 
provisions  of  sect.  2,  which,  though 
they  allow  a  twenty  years'  user  to  be 
defeated  ** »»  any  other  way  ^*  in  which 
the  same  at  the  common  law  might  be 
defeated,  do  not  allow  the  foity  years' 
user  to  be  so  defeated,  but  only  by 
showing  that  the  enjoyment  was  had 
under  a  written  agreement,  so  that  but 
for  the  8th  section  the  reversioner  could 
make  no  use  of  the  fact  of  the  tenancy 
at  all. 

In  short,  there  are  two  distinct  ways 
in  which  the  existence  of  a  term  of 
years  may  be  taken  advantage  of : — 

1.  As  showing,  in  connection  with 
the  other  circumstances  of  the  case, 
that  there  has  not  been  enjoyment  bind- 
ing against  the  reversioLer,  ex.  gr.  as  in 
the  case  of  an  enjoyment  for  twenty 
years,  commencing  duriug  tenancy  aim 
continued  through  it,  and  not  known  to 
him  and  his  agents. 

2.  As  entitling  the  reversioner  to 
have  the  period  of  enjoyment  during 
the  term  excluded  from  the  period  of 
computation,  so  as  virtually  to  extend 
the  period  of  enjoyment  required  to  be 
proved. 

The  first  way  was  open  at  the  com- 
mon law,  and  is  left  untouched  by  the 
statute  in  so  far  as  the  period  of  twenly 
years'  user  under  sect.  2  is  concerned, 
but  is  not  left  in  the  case  uf  the  forty 
years'  user.  The  second  way  is  the 
creature  of  the  statute,  and,  according 
to  the  case  of  Palk  v.  Shinner,  is  only 
applicable  to  a  case  of  forty  years'  user; 
but  if  the  person  resisting  the  claim 
does  not,  by  resisting  it  within  three 
years  from  the  end  of  the  term,  comply 
with  the  coudition  upon  which  only  by 
the  8th  section  ho  can  take  advantage 
of  the  statutory  mode  of  altogether  ex- 
cluding the  term  from  the  computation 
of  the  period  of  enjoyment,  he  is  de- 
barred from  setting  up  the  fact  of  the 
existence  of  the  tenancy  for  years  at 
all.] 

(/«)  (1834),  1  C.  M.  &  R.  211  ;  40 
R.  R.  536 ;  [and  see  Kilgour  v.  Gadde$. 
[1904]  1  K.  B.  457.] 
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PeraoDB      way,  the  evidence  of  the  right  consisted  of  an  user  for  twenty 

enjoyment  is   years,  during  which  time  the  land  of  the  defendant  had  been  in 

^^^'        lease  for  lives;   the  Court  of  Exchequer  held  that  the  plaintiff 

^w^u!'''     ^^^  gained  no  right  by  such  user  against  the  bishop  or  any 

other  person.     But  no  evidence  was  given,  nor  was  the  question 

in   any  way  raised,  of   the  knowledge   or  acquiescence   of    the 

bishop  (6). 

Upon  the  point  how  far  the  reversioner  is  bound  by  an  enjoy- 
ment had  during  the  continuance  of  a  particular  estate,  two 
questions  of  great  doubt  and  diflSoulty  have  been  introduced  by 
the  statute : — 

1st.  Supposing  the  reversioner,  being  aware  of  the  fact,  from 
time  to  time  gives  a  parol  or  written  notice  of  his  dissent  to  the 
enjoyment  of  the  easement,  any  active  interference  on  his  part 
being  prevented  by  the  existence  of  the  particular  estate — 

2nd.  Supposing  the  reversioner  to  be  in  total  ignorance  of  any 
such  enjoyment  having  been  had  during  the  continuance  of  the 
particular  estate,  and  in  consequence  of  such  ignorance  not  to  have 
availed  himself  of  the  exception  in  his  favour  contained  in  the 
statute — 

In  either  of  these  cases  would  a  valid  right  to  an  easement  be 
acquired  P 

[In  the  case  of  light  the  answer  to  this  question  is  in  the 
affirmative  (c).  In  the  case  of  other  easements  it  would  appear  to 
depend  upon  whether  the  user  is  of  twenty  years  or  forty  years, 
and,  if  of  twenty  years,  whether  the  reversioner  is  entitled 
expectant  on  a  term  of  years,  or  on  a  life  tenancy. 

If  the  user  is  of  twenty  years  the  reversioner  expectant  on  a 
life  tenancy  would  not  be  bound,  by  reason  of  the  exclusion  of 
the  period  of  disability  under  section  7 ;  as,  however,  section  7 
does  not  exclude  the  period  during  which  the  servient  tenement 
shall  have  been  in  letise  for  a  term  of  years,  and  section  8  applies 
only  to  the  period  of  forty  years,  it  would  seem  that,  so  far  as  the 
statute  is  concerned,  he  would  be  boimd,  if  his  reversion  was 
expectant  on  a  term  of  years. 


{b)  [The  life  tenancy  being  absolutely  the  person  resititing  the  claim  to  take 
excluded  by  sect.  7  in  computing  the  erery  possible  objection  under  the  Act 
period  of  twenty  years,  the  knowledge  without  the  necessity  of  speciaUy  plead- 
er aoquiescence  nhould  seem  to  be  im-  ing  the  existence  of  the  tenancy  for 
material.    It  has  already  been  pointed  life.] 

out,  that  in  Bright  y.  Walker  the  ques-  (o)  See  the  oases  cited  above,  p.  204. 
tion  was  raised  in  a  form  which  enabled 
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[If  the  user  is  of  forty  years,  he  would  be  bound,  unless  he       Pereoiw 
resisted  within  three  years  from  the  expiration  of  the  term,  under  *^*<^meiiuT 

section   8;    or  unless  the   circumstances  were  such    (as,  e,g,^  in   _  .^*i!^' 

Kilgour  v.  Gaddes  (d) )  as  not  to  admit  of  the  user  having  been 
"  as  of  right "  against  him.] 

At  all  events,  if  the  user  of  any  easement  had  actually  com- 
menced before  the  property  over  which  it  was  claimed  passed  into 
the  possession  of  the  lessee,  the  mere  fact  of  such  tenancy  having 
continued  during  a  period  of  twenty  years  will  not,  it  seems,  be 
suflBcient  to  defeat  the  right  acquired  by  the  lapse  of  time,  unless 
it  be  also  shown  that  the  landlord,  up  to  the  time  of  granting  the 
lease,  was  in  ignorance  that  any  such  right  was  claimed.  Thus, 
where  a  house  was  proved  to  have  been  built  thirty-eight  years, 
during  the  whole  of  which  time  there  had  been  windows  towards 
the  adjoining  premises,  and  these  premises  had  belonged  for  a 
number  of  years  to  a  family  residing  at  a  distance,  none  of  whom 
were  proved  to  have  ever  seen  them,  and  they  had  been  occupied 
by  the  same  tenant  during  the  last  twenty  years — the  Court  held, 
that,  after  such  a  long  enjoyment,  the  windows  must  be  considered 
ancient  windows,  and  that  the  plaintiff  was  consequently  entitled 
to  recover  for  their  obstruction  (e).  Bayley,  J.,  in  his  judgment, 
says,  "  The  right  is  proved  to  have  existed  for  thirty-eight  years  ; 
the  commencement  of  it  is  not  shown.  It  is  possible  that  the  pre- 
mises both  of  the  plaintiff  and  defendant  once  belonged  to  the 
same  person,  and  that  he  conferred  on  the  plaintiff,  and  those  under 
whom  she  claims,  a  right  to  have  the  windows  free  from  obstruc- 
tion. Daniel  v.  Norih  has  been  relied  on  to  show  that  the  tenancy 
rebutted  the  presumption  of  a  grant,  but  this  is  a  very  different 
case.  Here  tenancy  was  shown  to  have  existed  for  twenty  years, 
but  the  origin  of  the  plaintiff's  right  was  not  traced.  And  Little- 
dale,  J.,  adds,  '*  It  was  proved  that  the  windows  had  existed  for 
thirty-eight  years,:and  the  tenancy  for  twenty.  How  the  land  was 
occupied  for  eighteen  years  before  that  time  did  not  appear. 
I  think  that  quite  sufficient  to  found  the  presumption  of  a 
grant »(/). 

As  the  claim  of  an  easement  is  in  derogation  of  the  ordinary 
rights  of  property,  it  lies  upon  the  party  asserting  such  claim  in 


(d)  [1904]  1  K.  B.  467.  nom.    Morgan  v.  Fwr  (1907),  W.   N. 

(e)  Vroit  V.  Lewi»  (1824).  2  B.  &  C.  196.1 

686 ;  4  D.  &  R.  234  ;  [and  see  now.  Fear  (f)  [See  Falk  v.  Skinner,  ante,  p.  220, 

T.  Morgan,  [1906]  2  Gh.  406  ;  afld.  sub  noU  (z).] 
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PersoDB  opposition  to  common  right,  in  all  cases  to  support  his  case  by 
enjoyment  is  evidence.  In  Cross  v.  Leicis^  the  absence  of  any  evidence  as  to  the 
^^^'  earlier  state  of  the  windows  was  indeed  held  to  operate  in  favour  of 
the  plaintiff — the  party  claiming  the  easement ;  but  the  substantial 
proof,  viz.  of  the  user  for  a  period  of  twenty  years,  had  already 
been  given  by  the  claimant ;  and  this,  unrebutted  by  any  evidence 
to  take  the  case  out  of  the  ordinaiy  rule,  was  of  course  sufficient  to 
establish  the  easement. 

From  the  observations  of  the  learaed  judge  in  the  above  case,  it 
would  ap[  ear  that,  provided  the  existence  of  the  easement  prior  to 
the  commence Qient  of  the  tenancy  was  shown,  and  a  sufficient 
length  of  enjoyment  had  taken  place  to  afford  evidence  of  a  grant, 
the  burthen  of  proof  would  be  thrown  upon  the  owner  of  the  land 
sought  to  be  made  liable  to  the  easement ;  and  unless  he  could 
show  such  previous  user  to  have  taken  place  without  his  knowledge, 
the  right  to  the  easement  would  be  established  {g). 

Indeed  it  should  seem  from  this  case  that  proof  of  enjoyment  for 
twenty  yeai's  was  in  all  cases  prima  facie  evidence  of  a  title  which 
must  be  rebutted  by  the  owner  of  the  servient  tenement. 

With  respect  to  the  party  against  whom  the  right  is  to  be  estab- 
lished, as  a  grant  from  the  owner  of  the  servient  tenement  is  to  be 
presumed,  disability  on  his  part  to  execute  such  a  grant  will  exclude 
the  presumption  which  would  otherwise  arise  from  user  during  the 
continuance  of  such  disability  (//). 
Disabilities  By  the  statute,  in  all  cases  of  computing  the  twenty  years'  user, 

tw^^^y^f.  ©xcept  in  the  case  of  light,  the  time  during  which  the  servient 
owner  may  have  been  an  infant,  idiot,  non  compos  mentis,  femme 
covert,  or  tenant  for  life,  or  during  which  any  action  or  suit  to  dis- 
pute the  right  afterwards  abated  by  the  death  of  any  party  may 
have  been  pending,  is  excluded  (/).     No  provision  is  made  for  the 


iff)  See  Gray  v.  Bond  (1821),  2  Brod.  periods  of   enjoyment,   though  not  of 

&  Bing.  667 ;  6  J.  B.  Moo.  627 ;  23  R.  R.  the  longer,  ante,  p.  221,  note.    And,  in 

630.  respect  of  statutory  disabilities  to  grant 

(A)  [Buttbisdoesnot  apply  to  aright  (as  in  the  case  of  Milly,  New  Foreti 

to  light  clainicd  under  the  inscription  Commwionera    (1866),    18     C.    B.    60 ; 

Act,    1832,   8.    3.      JorcUmon    v.   Huiton,  Rochdale   Canal  Co.   v.   Radcliff  (1852), 

Soitthcoatta  and  Drypool  Ga»  Co.,  [1898]  18   Q.   B.   287),   a   distinction  appears 

2  Ch.  614  ;  on  appeal,  [1899]  2  Ch.  2 17.  J  to    exist    between    those    cases   where 

(i)  [Under    tne    7th    pection    these  there  is  simply  no  power  to  grant,  and 

periods  may  be  absolutely  excluded,  if  in  those  where    there    is   an  absolote 

properly  pleaded,  from  the  computation  prohibition ;  in  the  latter  case  it  should 

of  the  time  of  enjoyment ;   but,  inde-  seem  that  an  enjoyment,  even  for  the 

pendently  of  that,  advantage  may  still  longer  period,  would  confer  no  ri^t, 

be  taken   of  any  of   them,   as  at  the  though  in  the  former  it   might.     In 

conunon  law,  in  respect  of  the  shorter  neither  can  any  right  be  gaii^  under 
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case  of  a  party  being  beyond  the  seas  durine  the  whole  or  any  part      Persons 
or  tne  period  of  prescription  {k),  eujoyment  is 

Before  the  passing  of  the  statute,  an  enjoyment  of  an  easement  ^^^^ 
for  twenty  years  would  have  been  evidence  from  which  a  jury 
might  have  found  a  non-existing  grant  from  the  owner  of  the 
particular  estate,  which  would  have  been  binding  on  him, 
although  it  could  not  affect  the  rights  of  the  reversioner ;  but  it 
was  held  in  the  case  of  Bright  v.  Walker  that  by  virtue  of  the 
statute  no  such  modified  right  to  an  easement  can  be  acquired. 
To  be  valid  against  any  under  the  statute,  it  must  be  valid  against 
all  who  have  any  estate  in  the  land. 

"The  important  question,"  said  Baron  Parke,  in  Bright  v.  f^f*'v. 
Walker  (/),  "  is,  whether  this  enjoyment,  as  it  cannot  give  a  title 
against  all  persons  having  estates  in  the  locus  in  quo,  gives 
a  title  as  against  the  lessee  and  the  defendants  claiming  under 
him,  or  not  at  all?  "We  have  hjtd  considerable  difficulty  in 
coming  to  a  conclusion  on  this  point;  but,  upon  the  fullest 
consideration,  we  think  that  no  title  at  all  is  gained  by  an  user 
which  does  not  give  a  valid  title  against  all,  and  permanently 
affect  the  fee.  Before  the  statute,  this  possession  would  indeed 
have  been  evidence  to  support  a  plea  or  claim  by  a  non-existing 
grant  from  the  termor  in  the  locus  in  quo  to  the  termor  imder 
whom  the  plaintiff  claims,  though  such  a  claim  was  by  no  means 
a  matter  of  ordinary  occurrence ;  and  in  practice  the  usual  course 
was  to  state  a  grant  by  an  owner  in  fee  to  an  owner  in  fee.  But, 
since  (m)  the  statute,  such  a  qualified  right,  we  think,  is  not  given 
by  an  enjoyment  for  twenty  years.  For,  in  the  first  place,  the 
statute  is  *  for  shortening  the  time  of  prescription ; '  and  if  the 
periods  mentioned  in  it  are  to  be  deemed  new  times  of  pre- 


the  statute  by  enjoyment  for  the  shorter  absolutely  excluded  under  sect.  7,  the 

period.     See  p.  J  91,  note  {^) ;   and  cf.  fact  might  be  set  up  under  sect.  2,  if  the 

Stafordthire  and  Worcestershire  Canal  Co.  person  absent  could  show  ignorance  by 

V.  Birmingham  Canal  Co,  (1866),  L.  R.  himself  or  his  agents  of  the  fact  of  the 

lH.Ld8.2d4;  Lemaitrey.  Davis  (\%%\)j  enjoyment  during   the   shorter  period, 

L.  R.  19  Ch.  D.  281.  but  not  the  longer.] 

There  is  nothing  to  prevent  a  raUway  (0  (1834),  1  C.  M.  &  R.  220  ;  40  R.  R. 

company  from  erectii^r  a  hoarding  on  536 ;  Monmouthhhire  Canal  Co.  v,  Harford 

its  own  land  to  prevent  the  acquisition  (1834),  Id.  614:   40  R.  R.  648;  [ace. 

of  a  prescriptive   right    to   light,   see  Winship  v.  Hudspeth  (1854),  10  Exoh.  5 ; 

Bonner  v.  Great  Western  Railway  (1883),  Wheaton  v.  Maple,  [1893]  8  Ch.  48  (a 

L.  R.  24  Ch.  Div.  1  ;  Foster  v.  London,  case    of    light)  ;     Kilgour    v.    Oaddes, 

Chatham,  and  Dover  Railway,  [1895]  1  [1904]    1    K.    B.    457;    of.   Hanna  ▼. 

Q.  B.  71 1.]  >o/&tfl.  [1900]  2  Ir.  R.  664.] 

(k)  [But  in  such  case,  although  the  (m)  [I.e.,  under;    the  oommon  law 

time  of   such   absence   ooold   not   be  role  remains.]. 

o.  15 
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Persons  Boription,  it  must  have  been  intended  that  the  enjoyment  for 
^^mentifl  those  periods  should  give  a  good  title  against  all,  for  titles 
'^^^'  by  immemorial  prescription  are  absolute  and  valid  against  all. 
They  are  such  as  absolutely  bind  the  fee  in  the  land.  And,  in 
the  next  place,  the  statute  nowhere  contains  any  intimation  that 
there  may  be  different  classes  of  rights,  qualified  and  absolute — 
valid  as  to  some  persons,  and  invalid  as  to  others.  From  hence 
we  are  led  to  conclude,  that  an  enjoyment  of  twenty  years,  if  it 
give  not  a  good  title  against  all,  gives  no  good  title  at  all ;  and  as 
it  is  clear  that  this  enjoyment,  whilst  the  land  was  held  by  a 
tenant  for  life,  cannot  affect  the  reversion  in  the  bishop  now,  and 
is  therefore  not  good  as  against  every  one,  it  is  not  good  as  against 
any  one,  and,  therefore,  not  against  the  defendant"  (o). 

In  this  instance  the  enjoyment  had  continued  during  twenty 
years  only.  Where,  however,  the  full  period  of  forty  years  has 
elapsed,  as  that  would  confer  a  right  to  the  easement,  subject  to 
the  condition  only  that  the  reversioner  interfered  within  three 
years  after  the  determination  of  the  particular  estate,  as  in  the 
cases  of  conditional  estates,  a  valid  right  is  given  as  against  all 
the  world,  until  by  the  happening  of  the  conditions  the  estate 
is  defeated. 
JFrightY.  "The  enjoyment  of  the  right  during  forty  years,"  said  the 

Court  in  Wright  v.  Williams  (j»),  "  alleged  in  the  pleas,  being 
admitted,  the  replications,  which  state  only  an  existing  tenancy 
for  life,  are  no  answer ;  for  the  time  of  a  tenancy  for  life  in  a 
person  who  might  otherwise  be  capable  of  resisting  the  claim, 
though  excluded  by  the  7th  section  from  the  computation  of  the 
shorter  period  of  twenty  years  absolutely^  is,  by  the  8th  section, 
excluded  from  the  computation  of  the  longer  period  of  forty  years 
conditionally  only ;  that  is,  provided  the  reversioner  expectant, 
on  the  determination  of  the  term  for  life,  shall,  within  three  years 
(that  is,  probably,  before  the  end  of  three  years)  after  such  deter- 
mination, resist  the  right ;  and  it  does  not  appear  that  the  plaintiff 
is  entitled  to  the  reversion  expectant  on  that  lease,  though  it  is 
averred  that  he  has  a  reversion  expectant  on  the  determination  of 
the  interest  of  the  tenant  in  possession.  The  tenancy  for  the  life 
of  Lord  Dinorben,  the  cestui  que  vie,  is  therefore  not  to  be 
excluded,  on  these  pleadings,  from  the  period  of  forty  years  ;  and. 


(o)  [England  v.  WaU  (1842),  10  M.  &  {p)  (1836),  1  M.  &  W.  100 ;  46  R.  B. 

W.  699.]  266. 


William*, 
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such  period  being  complete,  the  defendant  is  entitled  to  an  inde-      Pewona 
feasible  right  to  the  easement  claimed."  enjoyment  is 

Although  the  user  by  which  it  is  sought  to  acquire  an  easement        ^^^' 
must  be  that  of  the  party  in  possession  of  the  dominant  tenement,  Penons  to 
yet  any  user  under  a  claim  of  right  in  respect  of  such  tenement  ^ai^vean 
will  be  in  contemplation  of  law  user  by  such  possessor.     Hence  easement, 
it  appears  that  there  is  no  disability  (q)  of  any  kind  to  destroy  the 
effect  of  such  user;  unless,  indeed,  the  extreme  case  adverted  to 
in  the  civil  law  be  supposed — of  the  only  user  being  by  a  person 
not  having  the  use  of  reason,  in  which  case  no  right  was  acquired, 
the  intention  to  assert  a  right  not  existing.     This  was  illustrated 
by  the  instance  of  putting  something  into  the  hand  of  a  man  when 
asleep  (r). 

User  by  an  infant  capable  of  understanding  what  he  was  doing 
was  sufficient  to  acquire  the  servitude.  So  also  was  user  by  a 
tenant  or  servant,  even  without  the  owner's  knowledge  (s). 


(q)  [Except  a  statatorj  incapacity. 
See  National  Manure  Go,  t.  Donald  (1859), 
4  H.  &  N.  8 ;  Mason  ▼.  Shrewtbury  and 
Hereford  Rail  Co,  (1871),  L.  R.  6  Q.  B. 
673  ;  Bayley  y.  Great  Weetem  Railway 
(1883),  L.  R.  26  Ch.  D.  434.  And  cf. 
Traill  V.  MeAllieter  (1891),  26  L.  R.  Tr. 
624.] 

(r)  FariosoB  et  pnpiUos  sine  tutorifl 
auctoritate  non  potest  incipere  possi- 
dere ;  quia  affectionem  tenendi  non 
habcnt,  licet  maxim^  oorpore  sno  rem 
continuant  ;  sicnti  si  quia  dormienti 
aliqoid  in  manu  ]ponat.  Sed  pupillas 
tutore  auotore  incipiet  possidere.  ChBlius 
qaidem  et  Nerva  filios,  etiaxn  sine  tutoris 
auctoritate  possidere  incipere  posse 
papiUiun  aiant ;  earn  enim  rem  mcti, 
non  juris  esse :  quse  sententia  lecipi 
potest,  si  ejus  eetatis  sint  ut  intellectom 
capiant.— Dig.  41,  2,  1,  s.  3,  de  adq.  yel 
amit.  poss. 

(»)  Is  cujus  colonus,  ant  hospes,  aut 
qnis  alius  iter  ad  f nudum  fecit;  usus 
ridetur  itinere,  rel  actu,  vel  vid,  et 
idctrco  interdictum  habebit ;  etiam  8i 
ignoravit  cujus  fundus  et^set,  per  queiii 
iret,  retinere  eura  servituiem. — Dig.  43, 
19,  1,  s.  7,  de  itinere. 

[User  for  twenty  years  by  the  tenant 
and  occupier  of  clay  works  is  sufficient 
to  create  a  preeciiptive  title  to  a  water- 
course (Gaved  t.  Martyn  (1865),  19  C. 
B.  K.  S.  732) ;  and  the  use  of  a  stream 
from  time  immemorial  by  tin  bounders, 

15 


who  merely  have  a  right  by  custom  to 
work  the  tin,  is  sufficient  to  give  a  right 
by  immemorial  prescription  to  the 
owner  of  the  laxid— the  presumption 
beinj^  that  the  privilege  was  originally 
acquired  by  arrangement  with  the 
owner,  as  well  as  with  the  bounders. 
(Ivimey  v.  Stoeker  (1866),  L.  R.  1  Ch. 
Ap.  396.) 

A  tenant  cannot  prescribe  for  an  ease- 
ment against  his  landlord.  The  posses- 
sion of  the  tenant  is  the  possession  of  his 
landlord  ;  and  it  is  said  to  bo  a  violation 
of  firbt  principles  to  suppose  that  the 
occupation  of  the  tenant,  whose  occu- 
pation of  close  A.  is  the  occupation  of 
his  landlord,  could  by  that  occupation 
acquit  e  an  easement  over  close  B.,  also 
belonging  to  his  landlord;  the  duty  of 
the  tenant  being  that,  if  he  passes  over 
close  B.,  he  should  do  nothing  on  it  more 
than  his  lease  authorized  him  to  do 
(Gayford  v.  Moffatt  (1868),  L.  R.  4  Ch. 
133;  Daniel  v.  Andereon  (1862),  8  Jur. 
N.  S.  328:  Outram  v.  Maude  (1881), 
L.  R.  17  Ch.  D.  391;  Macna(jhten  v. 
Jiaird,  [1903]  2  Ir.  R.  731 ;  Kilgour  v. 
Gaddee  (see  below)) ;  but  a  lost  grant 
may  be  presumed  against  a  landlord  in 
favour  of  his  temint  (JJatv^an  v. 
M^Groggan,  [1903]  1  Ir.  R.  92). 

If  close  B.  be  in  the  occupation  of 
another  tenant,  the  tenants  cannot  acquire 
prescriptive  rights,  other  than  rights  to 
light,  against  one    another  {Kilgottr  y. 

(2) 
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Persons  to 

whom  nser 

will  give  an 

easement. 


[User  under  an  Act  of  Parliament  authorizing  a  man  to  use 
any  particular  easement,  could  not  be  made  available  to  eke  out 
a  period  of  twenty  years'  enjoyment,  although  continued  after  the 
repeal  of  the  Act  for  a  sufficient  number  of  years  to  make,  together 
with  the  years  of  enjoyment  under  it,  the  period  of  twenty  (/).] 


Nee  vi,  neo 
clam,  neo 
precario. 


Sect.  3, — Qualities  of  the  Enjoyment. 

In  order  that  the  enjoyment,  which  is  the  quasi  possession  of 
an  easement,  may  confer  a  right  to  it  by  length  of  time,  it  must 
have  been  open,  peaceable,  and  "  as  of  right "  {u). 

The  effect  of  the  enjoyment  being  to  raise  the  presumption  of  a 
consent  on  the  part  of  the  owner  of  the  servient  tenement,  it  is 
obvious  that  no  such  inference  of  consent  can  be  drawn,  unless  it 
be  shown  that  he  was  aware  of  the  user,  and,  being  so,  made  no 
attempt  to  interfere  with  its  exercise  (a?).  Still  less  can  such 
consent  be  implied,  but  rather  the  contrary,  where  he  has 
contested  the  right  to  the  user,  or  where,  in  consequence  of 
such  opposition,  an  interruption  in  the  user  has  actually 
taken  place.  Even  supposing  these  defects  of  the  user  not  to 
exist,  still  the  effect  of  the  user  would  be  destroyed  if  it  were 
shown  that  it  took  place  by  the  express  permission  of  the  owner 
of  the  servient  tenement,  for  in  such  a  case  the  user  would  not 


Oaddei,  [1904]  1  K.  B.  467 ;  Fear  v. 
Morgan,  [lOOe]  2  Oh.  406 ;  affd.  sub 
nom.  Morgan  v.  Fear  (1907),  W.  N. 
196. 

Notwithstanding  the  principle  that 
a  tenant  can  do  nothing  to  injure  his 
landlord's  interest,  the  tenant  of  a 
house  in  respect  of  which  an  easement 
of  light  is  claimed,  by  taking  a  lease 
of  the  land  in  respect  of  which  it  is 
claimed,  suspends  &e  running  of  the 
statute.  Until  the  whole  period  has 
elapsed  the  legislature  gives  to  the 
owner  of  the  house  no  title  to  damnify 
the  neighbour's  property  by  preventing 
him  from  doing  as  he  pleases  with  it. 
There  is  nothing  in  the  tenant's  act  in 
taking  the  adjacent  land  to  prejudice 
the  landlord's  right,  because  the  land- 
lord had  no  right  anterior  to  the  lapse 
of  twenty  years.     {Ladgman    v.   Orave 


(1871),  L.  R.  6  Ch.  763.)] 

{t)  Kinloch  v.  NeviU  (1840),  6  Iff.  * 
W.  806;  65  R.  R.  78*.  If,  however, 
there  had  been  a  user  prior  to  the  Act, 
or  any  other  evidence  to  show  that  the 
user  by  the  claimant  was  independent 
of  the  Act,  the  case  might  be  otherwise. 

(u)  "The  sort  of  possession  that  is 
required  to  establish  a  prescription  is 
the  same  in  the  civil  law,  the  law  of 
Jersey,  and  our  common  law,"  per  Lord 
Wynford  in  Benest  v.  Fipon  (1829),  P. 
G.  1  Knapp,  70. 

{x)  [''The  presumption  of  a  grant 
only  arises  where  the  person  against 
whom  it  is  to  be  raised  might  have 
prevented  the  exercise  of  the  subject  of 
the  presumed  grant."  Opinion  of  the 
judges  in  Chasemore  v.  Richard*,  cited 
post.  Part  lit.  Chap.  I.] 
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haTe  been  had  with  the  intention  of  acquiring  or  exercising  a    Neo  vi,  neo 
right.     The  presumption,  however,  is,  that  a  party  enjoying  an      preoario. 
easement  acted  under  a  claim  of  right  until  the  contrary  is 
shown  (y). 

The  civil  law  expressed  the  essential  qualities  of  the  user,  by 
the  clear  and  concise  rule  that  it  should  be  "  nee  vi,  nee  clam,  nee 
precario"  (a). 

The  doctrine  of  the  law  of  England,  as  cited  by  Lord  Coke, 
from  Bracton,  exactly  agrees  with  the  civU  law.  The  possession 
must  be  long,  continuous,  and  peaceable.  Long,  that  is, 
"during  the  time  required  by. law;  continuous,  that  is,  im- 
interrupted  by  any  lawful  impediment ;  and  peaceful,  because,  if 
it  be  contentious,  and  the  opposition  be  on  good  grounds,  the 
party  will  be  in  the  same  condition  as  at  the  beginning  of  his 
enjoyment.  There  must  be  *  longus  usus  nee  per  vim,  nee  clam, 
nee  precario ' "  (a).  "  Transferuntur  dominia  sine  titulo  et  tradi- 
tione  per  usucaptionem,  scilicet  per  longam,  continuam  et  pacificam 
possessionem.  Longa,  i.  e.  per  spatium  temporis  per  legem  definitiun. 
Continuam  dice,  ita  quod  non  sit  legitime  interrupta.  Pacificam 
dice,  quia  si  contentiosa  fuerit,  idem  erit  quod  prills,  si  contentio 
fuerit  justa.  TJt  si  verus  dominus,  statim  cum  intrusor  vel 
disseissor  ingressus  fuerit  seisinam,  nitatur  tales  viribus  repellere 
et  expellere,  licet  id  quod  inceperit  perducere  non  possit  ad  effectum, 
dum  tamen,  cum  defecerit,  diligens  sit  ad  impetrandum  et  prose- 
quendum. Longus  usus  nee  per  vim,  nee  dam,  neo  precario, 
4c."  (6). 

The  enjoyment  must  be  peaceable.  Neo  vi. 

At  common  law  any  acts  of  interruption  or  opposition  from 
which  a  jury  might  infer  that  the  enjoyment  was  not  rightful, 
were  sufficient  to  defeat  the  effect  of  the  enjoyment,  the  question 
being  whether,  imder  all  the  facts  of  the  case,  such  enjoyment  had 
been  had  under  a  concession  of  right. 

By  the  statute  it  is  enacted  that  nothing  shall  be  deemed  to  be 


(y)  Campbell     v.     Wilton     (1803),     3  occur  in  Beet.  5  of  2  &  3  WiU.  4,  c.  71. 

Eaat,  294 ;  7  R.  R.  462.  There  has  been  much  difficulty  as  to 

{z)  Cod.  3,  34,  1,  de  serv.;  Dig.  8,  5,  *^eir   construction,   but  it  seems  clear 

10,  si  serv.  vind.  *^*^*  ^  *^®  enjoyment  has  been  claudes- 

*  '  tine,   contentious,   or   by  sufferance,   it 

(a)  Co.  Litt.  113,  b ;  Bracton,  lib.  2,  ig  not  of  right."    Per  Erie,  J.,  17  Q.  B. 

f.  51  b,  52  a,  2-22  b.  275.    This,  as  already  shown,  is  subject 

(*)  ["Theae   words,    'as   of   right,*  to  one  exception.  See  ante,  p.  201,  note.] 
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Neo  vi.  an  interi'uption,  unless  it  shall  be  submitted  to  or  acquiesced  in 
for  the  space  of  a  year  after  the  party  interrupted  shall  have 
notice  thereof,  and  of  the  person  making  or  authorizing  the 
same  (c). 

It  is  certainly  by  no  means  clear  what  the  precise  intention  of 
the  legislature  was ;  but  it  appears  hardly  possible  that  it  should 
have  been  intended  to  confer  a  right  by  user  during  the  prescribed 
period,  however  "  contentious"  or  "litigious"  such  user  may  have 
been  (d).  In  the  case  of  Bailey  v.  Appleyard  {e)^  where  a  right  of 
way  was  claimed,  the  use  of  which  had  been  materially  obstructed 
by  a  "  stang,"  I^atteson,  J.,  left  the  question  to  the  jury  "  whether 
the  stang  had  prevented  the  exercise  of  the  right "  (/). 

[An  act  of  partial  interruption,  instead  of  destroying  the  ease- 
ment claimed,  may  qualify  it,  and  be  evidence  of  another  easement. 
Thus,  where  a  weir  across  a  river  was  claimed  by  prescription,  and 
a  miller,  whose  mill  was  on  its  banks,  had  caused  a  fender  to  be 


(e)  See  ante,  p.  206. 

(d)  See  Wright  v.  WiUiamM  n836),  1 
M.  Ac  W.  100 ;  46  R.  R.  266  ;  [Eaton  v. 
Swansea  Watertcorh  Co.  (1851),  17  Q.  B. 
267  ;  85  R.  R.  455 ;  O lover  v.  Coieman 
(1874),  L.  R.  10  C.  P.  108;  and  per 
Bowen,  J.,  in  Dalton  v.  Angus  (1881), 
L.  R.  6  App.  Cas.  at  p.  786.] 

(e)  (183»),  3  Nev.  &  P.  257  ;  47  R.  R. 
637;  S.  C.  8  A.  &  E.  161,  and  cor- 
rected in  a  note  in  the  same  volume. 

(/)  The  report  of  the  case  oi  Bailey, 
Appleyard  wa«  first  published  in  3  N.  & 
P.  257  ;  it  afterwajm  appeared  in  8  Ad. 
&  El.  161.  On  the  case,  as  it  appeared 
in  these  reports,  the  following  observa- 
tion was  made  in  the  first  edition  of 
this  work.  **  In  the  recent  case  of 
Bailey  v.  Appleyard^  the  erection  of  a 
rail  by  the  owner  of  the  servient  tene- 
ment within  the  shorter  period  of  the 
statutory  prescription  was  held  suflB- 
cient  to  prevent  the  acquisition  of  the 
right;  and  it  was  decided  that  it  was 
incumbent  on  the  plaintifi!  to  prove  an 
enjoyment  not  interrupted,  every  inter- 
ruption being  presumed  to  be  hostile 
until  the  contrary  was  shown.  It  does 
not  appear  from  the  report  tbat  in  this 
instance  the  interruption  was  acqui- 
esced in,  or  even  continued  for  a  year.'* 
In  the  8th  volume  of  Adolphus  and 
Ellis,  the  reporters,  after  adverting  to 
the  appearance  of  the  above  passage, 
give  the  following  verj'  important  cor- 
rection of  the  report  of  the  case.  **  The 
learned  judge  who  tried  the  cause  of 


Baily  v.  Appleyard  has  favoured  tiie 
reporters  with  a  note  of  the  facts 
proved  before  him,  from  which  it  ap- 
pears that  the  report  of  the  case,  above 
referred  to,  and  that  in  the  present 
volume  (p.  161),  are  incorrect  in  repre- 
senting that  on  the  trial  any  question 
ultimately  turned  upon  an  interruption 
within  thirty  years. 

"The  plaintiff  endeavoured  to  show 
that  the  tenant  of  Upper  House  Farm  (in 
respect  of  which  the  plaintiff  claimed) 
had  for  more  than  thirty  years  pastured 
his  cattle  in  Toadholes  Lane  as  far  as  a 
close  ciiUed  Potover  Lane,  but  it  was 
proved  that  a  stang,  or  rail,  sufficient  to 
prevent  cattle  from  passing,  had  been 
erected  across  Toadholes  Lane,  between 
Upper  House  Farm  and  Potover  Lane. 
It  did  not  appear  when  the  sta^g  vas  put 
up ;  but  it  had  stood  much  more  than 
two  years  before  its  removal  in  1809. 
A  neighbouring  proprietor  had  been 
accustomed  to  turn  bis  cattle  into  Toad  • 
holes  Lane  from  the  Potover  Lane  end : 
and  the  stang  obstructed  the  passage  of 
his  cattle  towards  Upper  House  if  arm, 
as  well  as  the  passage  of  cattle  from 
Upper  House  Farm  into  the  part  of 
Toadholes  Lane  between  the  stang  and 
Potover  Lane.  By  agreement  between 
the  two  proprietors  in  1809,  a  gate  was 
put  up  at  the  end  of  Pot jver  Lane ;  the 
stang  was  then  removed ;  and  from 
that  time  the  cattle  of  the  |*laintiff*s 
predecessor  depastured  the  whole  of 
Toadhrles  Lane  up  t3  the  gate.     TTie 
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[shut  down,  the  Court  held  this  not  fatal  to  the  claimant's  right, 
thinking  that  there  was  nothing  to  prevent  a  second  easement 
being  acquired,  as  subordinate  to  that  already  existing,  if  the 
subject-matter  admitted  of  it  (g),'] 

By  the  civU  law  any  enjoyment  was  said  to  be  forcible  to  which 
opposition  was  offered,  either  by  word  or  deed,  by  the  owner  of  the 
servient  tenement  {h). 

The  enjoyment  must  be  open. 

The  user  of  an  easement  may  be  secret,  either  from  the  mode  in 
which  a  party  enjoys  it,  or  from  the  nature  of  the  easement  itself. 

Instances  of  the  former  kind  are  where  the  right  is  exercised  by 
stealth,  or  in  the  night  (i). 

Instances  of  the  latter  kind  occur  where  a  claim  is  made  to  an 
extmordinary  degree  of  support  to  a  house  from  the  neighbouring 
soil,  in  consequence  of  an  excavation  on  the  party's  own  land  (A-), 
[or  a  peculiarity  in  the  internal  structure  of  the  house  (/),]  not 
visible  to  the  neighbour. 


Neo  vi. 


Necolam. 


pUintiff^g  counsel  argued  that  the  stang 
was  not  neoeesarily  an  interruption  of 
the  plaintiff's  enjoyment  of  pasture  over 
the  locus  in  quo  ;  and  that,  if  it  was  not, 
the  evidence  showed  an  enjoyment  of 
many  years  before  1809.  The  learned 
judge  left  it  to  the  jury  to  say  whether 
the  stang  had  prevented  the  exercUe  of  the 
right.     Verdict  for  the  defendant. 

''No  question,  therefore,  at  the  trial, 
turned  on  the  effect  of  an  interruption  ; 
hut,  if  the  stang  was  erected  adversely 
to  the  right  insisted  on  by  the  plaintiff, 
he  failed  in  proving  a  thirty  years'  en- 
joyment, because  the  evidence,  as  far 
as  it  went,  showed  that  the  enjoyment, 
as  claimed,  had  not  begun  till  1809,  and 
the  plaintiff  had  been  excluded,  and  not 
interrupted,  during  the  first  two  years  of 
the  thirty.  And  even  if  it  had  appeared 
tiiat  the  stang  ought  to  have  been 
treated  as  an  *  interruption,*  it  was  plain 
tdat  it  had  existed  and  been  acquiesced 
in  for  more  than  a  year.  On  the  motion, 
reported  ante,  the  term  *  interruption  * 
was  used ;  but  it  was  evidently  un- 
necessary, for  the  purpose  of  the 
decision,  to  employ  it  in  any  other  sense 
than  that  of  obstruction." 

is)  Roll^  V.  Whyt$  (1868),  L.  R.  3 
Q.  B.  302  :  for  a  like  decision,  see  Good- 
man v.  Mayor  of  Saltash  (1882),  L.  R. 
7  Am>.  Gas.  633. 

(A)  Vi  factum  videri,  Quintus  Mucins 


scripsit.  si  quis  contra  quam  prohibe- 
retur,  feoerit:  et  mihi  videtur  plena 
esse  Quinti  Mucii  defioitio.  Sed  et  si 
quis  jactu  vel  minimi  lapilli  prohibitus 
f aoere,  perseveravit  facere :  hunc  quo<^ue 
vi  fecisse  videri,  FsBdius  et  Pomponius 
scribunt,  eoque  jure  utimur. — Dig.  43, 
24,  1,  B.  5,  6,  quod  vi  aut  olam. 

Prohibitus  autem  intelligitur,  quo- 
libet  prohibentis  actu  :  id  est  vel  dioen- 
tis  se  prohibere,  vel  manum  opponentis, 
lapillumve  jactantis  prohibencU  gratia, 
--tbid.  par  20,  a.  1. 

(>)  Itaque  clam  nanciscitur  possci*^ 
sionem,  qui  futuram  controversiam 
metuens,  ignorante  eo,  quem  metuit, 
furtive  in  possessionem  ingreditur. — 
Dig.  41,  2,  6,  de  adq.  vel.  amit.  poss. 

Talis  usus  non  valebit,  cum  sit 
clandestinus,  et  idem  erit  si  nootumus. 
— Bracton,  hb.  2,  f.  62  b. 

Aut  in  absentid  domini.— Ibid.  Lib. 
4,  f.  221  a. 

See  Dawson  v.  Duke  of  Norfolk  (1815), 
1  Price,  246  ;  16  R.  R.  708  ;  [and,  as  to 
the  case  of  a  bailiff  claiming  a  right  by 
user  over  his  master*  s  property,  Officers 
of  State  V.  Earl  of  Haddington,  6  Wils. 
&  Shaw,  Sc.  App.  670]. 

{k)  Partridge  v.  Scott  (1838),  3  M.  & 
W.  229. 

[l)  Angus  v.  Dillon  (1878),  L.  R.  4 
Q.  B.  Div.  162  ;  see  per  Thesiger,  L.  J., 
at  pp.  181—3,  and  per  Cotton,  L.  J.,  at 
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Nee  dam.  ^  consideration  of  this  rule  would,  it  appears,  afford  an  answer 
in  the  affirmative  to  the  question  inoidentallj  raised  in  the  case  of 
Dodd  V.  Holme  (n) — whether,  in  order  to  acquire  a  right  to  support 
for  a  house  by  antiquity  of  possession,  it  must  originally  have  been 
buUt  with  that  degree  of  strength  and  coherence  which  may  reason- 
ably be  expected  to  be  found  in  a  well-built  house, — for  as  there 
might  be  nothing  in  the  external  appearance  of  the  house  to  give 
notice  to  the  owner  of  the  adjoining  land  that  the  weakness  witi 
which  it  was  buUt  caused  it  to  require  a  greater  degree  of  support 
fi'om  his  soil  than  a  well-built  house  would  have  required,  and 
quoad  such  additional  support  the  enjoyment  would  have  been 
secret,  no  presumption  of  a  grant  of  it  on  his  part  could  be 
implied. 

The  same  reasoning  would  also  apply  to  the  case  of  an  ancient 
house,  originally  well-built,  becoming  weaker  from  the  want  of 
proper  repair.  A  man  believing  there  were  no  minerals  on  his  own 
land  might  be  willing  to  subject  it  to  the  easement  of  support  to  a 
well-buUt  house,  which  would  diminish  the  value  of  his  property 
only  in  the  event  of  his  wishing  to  mine  in  it,  although  he  would 
refuse  to  restrict  himself  from  digging  a  foundation  for  any  build- 
ing he  might  require ;  which  would  possibly  be  the  case  were  he 
bound  to  afford  the  support  necessary  to  sustain  a  rickety  and  ill- 
built  edifice. 

[There  is  also  the  case  of  a  house  originally  requiring  no  more 
than  an  ordinary  degree  of  support,  but  subsequently  altered  so  as 
to  require  an  unusual  amount  of  lateral  pressure  to  support  it  But 
here,  it  seems  that,  if  the  alteration  be  openly  and  honestly  made, 
the  servient  owner  is  fixed  with  notice  that  an  additional  burden  of 
some  kind  is  being  imposed  upon  his  tenement,  and,  if  he  makes 
no  inquiry,  will  in  time  become  subject  to  the  obligation  of 
increased  support  (o).] 


p.  187.    The  defendants  elected  not  to  and  828   (Lord  Blackburn).    See  alsj 

take  a  new  trial,  so  that  the  decision  on  Union  Lighterage  Co,  y.  London  Grating 

this  point  of  the  Court  of  Appeal  was  Dock  Co.,  [1901]  2  Ch.  300 ;  affd.,  [190:;] 

not,  strictly  speaking,  open  to  review  2  Ch.  657;  hndGaieig  v.  JraW»w,[l900J 

by  the  House  of  Lords ;  but  the  point  2  Lr.  R.  269. 

n j;?' rf-  ^^^r.^I'V.^^^  \iv^,'  i^)  (1834).  1  A.  &  E.  493  ;  3  Not.  & 

Ist'J^A  \^&.  'jI  ^feftk  %  ^-  739  ;  ^40  R.  R.  344. 

(Lindley,  L.  J.).  777  and  779  (Fry,  J.),  {o)  DaUon  v.  Angus  (1881),  L.  R.  6 

787   and   789   (Bowen,  J.),   801    (Lord  App.  Cas.   740,  per  Lord  Selborae,  it 

Selbome,  C),  807  (Lord  Penzance),  827  p.  801. 
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Neo  precario. 


This  reasoning  also  applies  to  the  claim  of  [an  extraordinary  _Nec  clam, 
degree  of]  support  from  adjoining  houses  (p). 

By  the  civil  law  it  was  sufficient  to  vitiate  the  user,  if,  from  the 
acts  of  the  party,  an  intention  of  concealment  could  be  inferred  {q). 
This  intention  might  be  deduced  from  the  manner  in  which  the  act 
was  done,  and  the  Digest  contains  a  variety  of  instances  in  which 
such  an  intention  was  inferred  from  the  facts  (r). 

The  enjoyment  must  be  as  of  right  («). 

Enjoyment  had  under  a  licence  or  permission  from  the  owner 
of  the  servient  tenement,  as  has  been  already  remarked,  confers 
no  right  to  the  easement.  Each  renewal  of  the  licence  rebuts 
the  presumption  which  would  otherwise  arise,  that  such  enjoyment 
was  had  under  a  claim  of  right  to  the  easement  {t). 

Any  admission,  whether  verbal  or  otherwise,  that  the  enjoyment 
had  been  hctd  by  permission  of  the  owner  of  the  servient  tenement, 
was  sufficient, before  the  [Prescription  Act], to  prevent  the  acquisition 
of  the  right,  however  long  such  enjoyment  might  have  continued. 
"Si  autem,"  says  Bracton,  "  (seisina)  precaria  fuerit  et  de  gratis, 
qufiB  tempestive  revocari  possit  et  iotempestive,  ex  longo  tempore 
non  acquiritur  jus  "  (?/). 

By  the  statute  a  distinction  is  made  as  to  the  effect  of  a  parol 
licence  in  those  cases  in  which  the  right  is  declared  to  be  absolute 
and  indefeasible,  and  those  in  which  there  is  no  such  provision.    In 


{p)  See  per  Bramwell,  B.,  in  the  case 
of  Solomon  v.  Vintners*  Co.  (1859),  4 
H.  &  N.  601,  ace.  [In  An^w  r.  Dalton, 
Cockbam,  C.  J.,  appears  to  have  con- 
sidered that  the  very  possibility  of 
acquiring-  any  prescriptive  right  to  sup- 
port was  ezoluded  by  the  secrecy  of  the 
enjoyment  (L.  R.  3  Q.  B.  D.  at  p.  117) ; 
but  this  opinion  was  negatived  by  the 
Court  of  Appeal  and  the  House  of 
Lords.] 

(q)  idem  Aristo  putat,  eum  qnoque 
clam  faoere,  qui  oelandi  animo  ha  bet 
eum,  quem  prohibiturum  se  inteUegerit, 
et  id  existimat,  aut  existimare  debet, 
se  prohibitum  iri. — Dig.  43,  24,  3,  §  8, 
quod  vi  aut  clam. 

(r)  Dig.  43,  *24,  3,  §}  7,  8,  quod  vi 
aut  clam. 

{h)  [See  the  question  discussed  in 
Bitrrotc^  V.  Lanff,  [1901]  2  Ch.  602,  at 
p.  510  et  neq.] 

{()  Monmouihnhire  Canal  Co.  v.  Harford 
(1831),  1  C.  M.  &  R.  614;  40  R.  R. 
648 ;  [Tone  v.  Fretton  (1883),  L.  R.  24 


Ch.  D.  739;  Ckantber  Colliery  Co.  v. 
Hopwood  (1886),  L.  R.  32  Ch.  Div.  649  ; 
Gardner  y.  Hoikfton'*  Kingston  Brewery 
Co.,  [1901]  2  Ch.  198;  affd..  [1903] 
A.  C.  229.  As  to  precarious  eojoy- 
meat  of  a  different  kiad,  see  Arkwright 
v.  G ell  and  the  other  cases  quoted  below, 
Part  III.  Chap.  I.,  ad  fia. 

If  the  enjoyment  commenced  by  per- 
missioQ,  it  is  a  questioa  for  the  jury 
whether  it  did  not  continue  by  perinis- 
Kion.  Gaced  v.  Martyn  (1865),  19  C.  B. 
N.  S.  732. 

The  fact  that  a  gate,  throagh  which 
a  right  of  way  was  claimed,  had  always 
been  kept  locked,  the  key  having  been 
kept  by  the  proprietor  of  the  servient 
tenement,  but  always  having  been  asked 
for  by  the  proprietor  of  the  dominant 
tenement  as  a  mattt-r  of  right,  when  it 
was  required,  and  never  hdviog  been 
refused,  did  not  prevent  the  acqiiiMitiou, 
by  preHcription,  of  the  easement,  lloberta 
v.  Felhwes  (1906),  9*  L.  T.  279.] 

(«)  Lib.  4,  f.  221  a. 
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Neo  precario.  the  former  instance,  although  the  enjoyment  oommenoed  by  per- 
mission, yet  after  it  has  continued  during  the  requisite  period  (forty 
years  in  general,  and  twenty  in  the  case  of  lights),  the  right  cannot 
be  invalidated,  except  by  proof  that  the  easement  "  was  enjoyed 
by  some  consent  or  agreement  expressly  given  or  made  for  that 
purpose  by  deed  or  writing  "  (2).  The  latter  case  is  not  affected 
by  the  statute. 

The  "  precarious  enjoyment "  of  the  Civil  Law,  by  which,  as  has 
been  already  seen,  no  prescriptive  right  could  be  acquired,  is 
identical  with  the  permissive  enjoyment  of  the  English  law  (a). 

For  the  same  reason,  that  the  enjoyment  must  be  such  as  to 
afford  evidence  of  the  acknowledgment  of  the  right  to  an  easement, 
as  such,  by  the  owner  of  the  servient  tenement,  no  right  is  acquired 
by  the  enjoyment  of  an  easement  which  has  been  had  during  the 
time  of  a  unity  of  possession  of  the  dominant  and  servient  tene- 
ments ;  and  it  was  decided  in  [some  of  the  earlier  cases  on  the 
Prescription  Act  (6)],  that,  in  computing  the  period  of  twenty 
years'  enjoyment  "next  before  the  action  brought,"  under  the 
statute,  not  only  must  the  times  during  which  the  unity  continued 
be  excluded,  but  that  the  operation  of  the  unity  is  to  suspend  the 
process  of  acquisition  while  it  lasts,  and  to  destroy  altogether  the 
effect  of  the  previous  user,  by  breaking  the  continuity  of  the 
enjoyment. 

A  claim  under  the  statute  to  an  easement  by  enjoyment  during 
the  periods  therein  specified  may  be  conclusively  rebutted,  and  the 
user  shown  not  to  have  been  as  of  right,  by  evidence  of  a  breach  of 
the  continuity  of  possession  by  an  act  of  interruption  on  the  part  of 
the  servient  owner  acquiesced  in  for  a  year  after  notice  (sect.  4)  (c) ; 
[and  so  it  may  by  evidence  of  repeated  interruptions  of  less  than  a 


Interruprion 
by  servient 
owner  under 
the  statute. 


(z)  [The  effect  of  the  statute  is  that 
in  the  case  of  the  longtr  ptrriods,  a 
right  may  be  acquired  by  an  oujoymeut 
"wiiich  at  the  common  iaw  would  have 
been  bad  us  "  tf  precarious  enjoyment," 
see  ante,  p.  201,  uote(t).  The  whole 
matter  i»  «^jcplaiued  in  Tickle  v.  Brouti 
(1836),  4  A.  &  E.  369  ;  43  R.  R.  358.] 

{o)  Precarium  est,  qnod  precibus 
petenti  utendum  couceditur  (tamdiu) 
quamdiu  is,  qui  concessit,  patitur. — 
l)ifC'  43,  26,  1,  de  precario. 

Veluti  si  me  precario  rograveris,  ut  per 
f  nudum  meum  ire,  vel  agere  tibi  Jiceat : 
vel  ut  in  tectum  vel  in  aream  ^dium 


mearum  stiliicidium  vel  tignum  ia  pa- 
rietem  imndssum  habeas. — ibid.  L.  b. 

(A)  Otiiet/  V.  Gardiner  (1838),  4  M.  &  W. 
496  ;  Ciai,ton  v.  Corhy  (1842),  2  G.  &  h. 
183;  57  *R.  R.  807:  JiattUhiU  v.  Re»d 
(1856),  18  C.  B.  696.  Sye*^  Ladytiian  v. 
Grave  (1871),  L.  R.  6  Chv  763;  Sceltn- 
ahticul  Lomtmssiottcnf  v.  Kino  (1880),  L.  K. 
14  Ch.  Div.  V13  ;  HoiUm  v.  Vtrne^ 
(1884),  L.  R.  13  Q.  B.  Div.  304.  But 
OnUy  V.  Gardifur  and  BattuhiU  v.  liifd 
were  followed  in  hamper  v.  BaiuiU 
[1901]  2  Ch.  350. 

(c)  [See  ante,  p.  206.] 
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[year,  if  they  be  sufficient  to  show  that  the  enjoyment  was  con- 
tentious (rf)]. 

In  delivering  the  judgment  of  the  Court  of  Exchequer,  in  Bright 
V.  WalkeVy  in  which  the  qualities  of  an  enjoyment  necessary  to 
clothe  it  with  right  by  lapse  of  time  were  considered,  Baron  Parke 
said  {e) :  "  In  order  to  establish  a  right  of  way,  and  to  bring  the 
case  within  this  section  {'2nd),  it  must  be  proved  that  the  claimant 
has  enjoyed  it  for  the  full  period  of  twenty  years,  and  that  he  has 
done  so  ^  as  of  right ; '  for  that  is  the  form  in  which,  by  sect.  5,  such 
a  claim  must  be  pleaded ;  and  the  like  evidence  would  have  been 
required  before  the  statute  to  prove  a  claim  by  prescription  or  non- 
existing  grant.  Therefore,  if  the  way  shall  appear  to  have  been 
enjoyed  by  the  claimant,  not  openly  and  in  the  manner  that  a 
person  rightfully  entitled  would  have  used  it,  but  by  stealth,  as  a 
trespasser  would  have  done — if  he  shall  have  occasionally  asked  the 
permission  of  the  occupier  of  the  land — no  title  would  be  acquired, 
because  it  was  not  enjoyed  '  as  of  right.'  For  the  same  reason  it 
would  not,  if  there  had  been  unity  of  possession  during  all  or  part 
of  the  time ;  for  then  the  claimant  would  not  have  enjoyed  '  as  of 
right '  the  easement,  but  the  soil  itself.  So  it  must  have  been 
enjoyed  without  interruption.  Again,  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated ; 
that  is,  by  the  same  means  by  which  a  similar  claim,  arising  by 
custom,  prescription  or  grant,  would  now  be  defeasible ;  and,  there- 
fore, it  may  be  answered  by  proof  of  a  grant,  or  of  a  licence, 
written  or  parol,  for  a  limited  period,  compriting  the  whole  or  part 
of  the  twenty  years,  or  of  the  absence  or  ignorance  of  the  parties 
interested  in  opposing  the  claim,  and  their  agents,  during  the  whole 
time  that  it  was  exercised." 

The  authority  of  this  case,  and  the  doctrines  laid  down  by  the 
Court  in  it,  were  fully  recognized  in  The  Monmouthshire  Canal 
Company  v.  Harford  {f)^  and  Tickle  v.  Brown  {g), 

[The  enjoyment  must  be  definite  in  its  character  (h). 

"  Non-user  which  would  not  be  sufficient  to  establish  an  abandon- 


Interruption 

by  servient 
owner  under 
the  statute. 


[d)  Eaton  V.  Swansea  Waterworks  Co. 
(ISol),  17  Q.  K.  267;  85  R.  R.  456; 
and  per  Bowen,  J.,  in  Daltonv.  Angm 
(1881),  L.  R.  6  App.  Cas.  at  p.  786. 

[e)  1  C.  M.  &  R.  219 :  40  R.  R.  536, 
Pieface  VI. 

(/)  (1834),    1    C.  M.  &   R.  614  ;  40 
R. R.  648. 
is)  (1836),  4  A.  &  E.  369;  43  R.  R. 


Eojoyment  to 
be  definite. 


358  :    [cf.    Jrimhip  v.  Hudspeth   (1854), 
10  Exch.  6]. 

(h)  No  ttlteration  in  the  dumioant 
bnilding-,  which  would  not  involve  the 
loss  of  a  right  to  light  when  indefeattibly 
acquired  (see  po.st,  pp.  528,  o49*,  viill,  if 
made  during  the  currency  of  the  period 
prescribed  by  ihe  Prescription  Act, 
jirevent  the  Acquisition  of  the  right. 
[Andrews  v.  Waite,  [1907]  2  Ch.  500.) 
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Enjoyment  to  [ment  of  a  right  acquired  may  be  enough  to  prevent  the  acqmsition 
^^^^'^^^     of  that  right  under  the  (Prescription)  Act"  (i). 

It   must  not  be  so  cstsual  and  uncertain  as  to  be  out  of  the 
category  of  known  easements  {j). 
Capable  of  Lastly,  the   enjoyment  must  be  physically  capable  of  inter- 

interraption.  . .       / , . 

ruption  (a;). 

In  the  leading  case  of  Angus  v.  Dalton  (/),  Cockbum,  C.  J.,  and 
Mellor,  J.,  gave  judgment  against  a  claim  of  lateral  support  for 
buildings,  partly  upon  the  ground  that  the  enjoyment  of  such 
support  cannot  be  resisted  by  the  adjoining  owner  by  any  means 
short  of  an  excavation  which  may  be  destructive  of  his  own  tene- 
ment (w).  But  the  majority  of  the  Court  of  Appeal,  while 
conceding  that  an  enjoyment  physically  incapable  of  interruption 
would  confer  no  right  («),  held  that  the  decided  cases  prevented 
them  from  applying  the  principle  to  the  easement  in  question  (o) ; 
and  their  decision  was  upheld  by  the  House  of  Lords. 

"The  power  of  resistance,"  said  Lord  Selbome (jt)),  "does  and 
must  in  all  such  cases  exist,  otherwise  no  question  like  the  present 
could  arise.  It  is  true  that  in  some  cases  (of  which  the  present  is  an 
example)  a  man  acting  with  reasonable  regard  to  his  own  interest, 
would  never  exercise  it  for  the  mere  purpose  of  preventing  his 
neighbour  from  enlarging  or  extending  such  a  servitude.  But  on 
the  other  hand,  it  would  not  be  reasonably  consistent  with  the 
policy  of  the  law  in  favour  of  possessory  titles,  that  they  should 
depend  in  each  particular  case  upon  the  greater  or  less  facility  or 
difficulty,  convenience  or  inconvenience,  of  practically  interrupting 
them.  They  can  always  be  interrupted  (and  that  without  difficulty 
or  inconvenience)  when  a  man  wishes,  and  finds  it  for  his  interest, 
to  make  such  a  use  of  his  own  land  as  will  have  that  effect.    So 


(i)  Smith  V.  Baxter,  [1900]  2  Ch.  138 ;  («)  L.  R.  4  Q.  B.  Dir.  at  p.  175. 

per  Stirling,  J.,*at  p.  146.  (o)  Ibid.  pp.  176  to  181. 

U)   Webb  V.  Bird  (1863).  13  C.  B.  N.  S.  Ip)  L.  R.  6  App.  Caa.  at  p.  796.  Some 

841  ;   Chasemore  v.  Richards  (1869),   17  ?^  ^e  judges  even  hinted  that  the  en- 

H.  &  C.  349  ;  RoberU  v.  Fellowes  (Ia06),  joyment  of  lateral  mpgoci  was  capable 

94  L.  T.  279  ;  and  per  Thesiger,  L.  J.,  of  being  resisted  by  the  simple  method 

in  Angus  v.  JJalton  (1878),  lTR.  4  Q.  B.  ^  bringing  an  action  for  trespass ;  and 

Div.  at  p.  176.  iMca  Selbome    appears  to    have   oon- 

//\   ixr  11  -  '»;->/  «t«-  «,^  .  e/.,»^^. «.  curred  in  this  view,  without  making  it 

7.^^)   ^   filVQ^/' R  1??^*  B?7SiI'  ^*»«  ^'^  o^    ^^   judgment.     STV 

Bridgmm  (1879),  L.  R.  11  Oh.  Div.  862.  ^^^     ^^  3^^^  ^^  ^^               ^^ 

I)  (1877-81),  L.  R.  3  Q.  B.  D.  86  ;  and  the  contrary  opinion  orFty,  J.,  at 

I.  B.  Div.  162 ;  6  App.  Cas.  740  ;  see  p.  775  ;  Lord  Selbome's  opinion  on  this 

above,  p.  194.  P^^  ^  reported  on  p.  793,  and  Lord 

(m)  L.   R.   3  Q.   B.  D.  at  pp.  117,  Watson's  on  p.  831.  See  below,  Part  III. 

126  ff.  Chap.  IV. 


.s 
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pong  as  it  does  not  suit  his  purpose  and  his  interest  to  do  this,  the   .  Capable  of 

law  which  allows  a  servitude  to  be  established  or  enlarged  by  long  - 

and  open  enjoyment,  against  one  whose  preponderating  interest  it 
has  been  to  be  passive  daring  the  whole  time  necessary  for  its 
acquisition,  seems  more  reasonable,  and  more  consistent  with  public 
convenience  and  natural  equity,  than  one  which  would  enable  him, 
at  any  distance  of  time  (whenever  his  views  of  his  own  interest  may 
have  undergone  a  change),  to  destroy  the  fruits  of  his  neighbour's 
diligence,  industry,  and  expenditure." 

Lord  Penzance  concurred  in  the  judgment,  feeling  himself  bound 
by  previous  decisions ;  but  his  own  opinion  was  that  the  enjoyment 
must,  in  order  to  confer  a  right,  be  capable  of  interruption  "  with- 
out extravagant  and  unreasonable  loss  or  expense  "  (;).] 

(?)  L.  B.  6  App.  Caa.  at  p.  805.     The      B.),    764  (Lindley,   J.),   774  (Fry,  J.), 
opinionB  of  the  judges  on  this  point  wiU      and  785  (bowen,  J.). 
be  found  reported  on  pp.  749  (PoUock, 
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PART  III. 

OF   PARTICULAR   EASEMENTS   AND   PARTICULAR    NATURAL 
RIGHTS   OF   A   SIMILAR   CHARACTER. 


CHAPTER  I. 

RIGHTS   TO   WATER. 

Running  water  is  the  subject  of  easements  of  several  kinds. 
The  right  to  receive  a  flow  of  water  in  a  natural  stream,  and 
transmit  it  in  its  accustomed  course,  is  an  ordinary  right  of  pro- 
perty—a natural  right :  the  right  to  interfere  with  the  accustomed 
course,  either  by  penning  it  back  upon  the  land  above,  or  trans- 
mitting it  altered  in  quality  or  quantity  to  an  extent  not  justified 
by  natural  right,  is  an  easement. 

The  right  to  have  a  natural  stream  run  in  its  accustomed  course 
does  not  arise  by  prescription,  but  "  jure  naturse,"  and  of  common 
right  as  an  ordinary  incident  of  property ;  the  right  to  interfere 
with  this  natural  course,  by  altering  the  quality  or  quantity  of  the 
water,  is  an  easement,  and  is  claimable  by  prescription. 
No  prescrip-  **  When  a  man  has  a  lawful  easement  or  profit  by  prescription, 
D^^Si^.  ^^^^  ^"^®  whereof,  &c.,  another  custom,  which  is  also  from  time 
whereof,  &c.,  cannot  take  it  away;  for  the  one  custom  is  as 
ancient  as  the  other ;  as  if  one  has  a  way  over  the  land  of  A.  to 
his  freehold  by  prescription,  from  time  whereof,  &c.,  A.  cannot 
allege  a  prescription  or  custom  to  stop  the  said  way  "  (a). 

The  difficulty  here  suggested  does  not  arise  with  regard  to  a 
natural  stream,  the  right  to  the  flow  of  it  not  arising  by  pre- 
scription ;  and  if  a  man  declares  for  a  disturbance  of  the  course 
of  a  stream,  it  is  a  good  plea  to  justify  the  diversion  in  virtue  of 
an  easement  so  to  do. 


prescnptior. 


(a)  Aldred't  Case  (1611),  9  Rep.  68  b. 
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Wilkimon, 


Braoton    appears    to    consider    the  obligation  to  respect  the  Natural 
natural  course  of  a  flowing  stream  as  a  duty  imposed  by  law;  ^mr^ease- 
and  that,  unless  justified  by  an  easement,  a  man  has  no  more  right  '"®"*f  "* 
to  divert  the  course  of  a  stream  than  to  discharge  water  upon  water. 
his  neighbour's  land:   '^Item  a  jure  imponitur  servitus  prsedio 
yicinorum ;  scilicet  ne  quis  stagnimi  suum  altius  tollat>  per  quod 
tenementum  vicini  submergatur.     Item  ne  faciat  fossam  in  suo 
per  quam  aquam  vicini  divertat,  vel  per  quod  ad  alveum  suum 
pristinum  reverti  non  possit  in  toto  vel  in  parte  "  (6). 

In  the  Courts  of  the  United  States,  which  recognize  and  ^'f;*7- 
profess  to  be  guided  by  the  principles  of  the  English  law,  this 
point  has  received  much  consideration.  In  an  elaborate  judgment 
of  Mr.  Justice  Story,  the  right  to  have  a  stream  flow  on  in  its 
accustomed  course  is  laid  down  to  be  a  right  universally  incident 
to  the  property  in  the  adjoining  land,  a  right  which  can  only  be 
interfered  with  by  the  acquisition  of  an  easement;  and  the 
ordinary  rights  of  the  owners  of  the  adjacent  land  to  the  natural 
flow  of  the  stream  are  distinguished  with  great  precision  from  the 
acquisitions  in  derogation  of  the  common  rights  made  by  an 
exclusive  appropriation  of  the  water. 

"  Prim&  facie  {c)y  every  proprietor  upon  each  bank  of  a  river  is  Jadgment  of 
entitled  to  the  land  covered  with  water,  in  front  of  his  bank,  to  ^^^^*  •'• 
the  middle  thread  of  the  stream  ;  or,  as  it  is  commonly  expressed, 
ad  medium  filum  aquso  (d), 

*'  In  virtue  of  this  ownership  (e)  he  has  a  right  to  the  use  of  the 


{h)  Bracton,  lib  4,  f.  221  a. 

(r)  Tyler  v.  Wilkinson^  4  Mason,  U. 
S.  K.  397. 

{d)  [Soo  Bickett  v.  Morris  (1866), 
L.  R.  1  H.  L.  So.  47  ;  Mayor  and  Cor- 
poration of  Cariufle  V.  Graham  (1869), 
L.  R.  4  Exch.  361  ;  £ari  of  Zetland  v. 
The  frlorer  Incorpoi  alion  of  Terth  (1870), 
L.  R.  2  U.  L.  Sc.  70 ;  Palmer  v.  PerMe 
(187«),  T.  R.  11  Eq.  610;  26  W.  R. 
Dlir.  259  ;  (hT'Etcing  v.  Colquhoun 
(1877),  L.  R.  2  App.  Cas.  8<9  ;  Mickle- 
thtcait  V.  Kewlay  Bridge  Co.  (1886).  L.  R. 
33  Oh.  Div.  133  ;  Duke  of  Derotuhire  v. 
Pattin^on  (1887),  L.  R.  20  Q.  B.  Div. 
263 ;  Tilbitry  v.  Sika  (1890),  L.  R.  45 
Ch.  Div.  98 ;  Hindion  v.  Anhbyy  [1890] 
2  Ch.  1 ;  Great  Torrington  Commons  Con* 
servatora  v.  Moore  Stevens j  [1904]  1  Ch. 
347  ;  cf.  witii  caae  last  cite<l,  Menzies  y. 
Breadalbtme  (No.  1),  4  F.  55;    Mew8* 


Digest  (1902),  col.  321.  As  to  an  en- 
closure award,  see  Ecroyd  v.  Conlthard^ 
[1897]  2  Ch.  554  ;  affd.  [1898]  2  Ch.  358. 
[e)  [In  Lordy.  Commissioneta  of  City  of 
Sidney  (1859),  12  Moo.  P.  C.  473,  it  was 
argued  that  a  riparian  oA¥ner  who,  by 
express  words  in  the  conveyance  to  him, 
is  excluded  from  the  ownership  of  the  bed 
of  the  stream  ad  medium  iilum  aquaE" 
(which,  in  the  absence  of  such  worJs,  is 
prima  facie  included)  does  not  possess 
the  rights  of  a  riparian  proprietor  t.>  the 
water  of  the  stream.  No  express  decision 
was  pronounced  as  to  this,  the  cl  liraant 
being  held  entitled  to  the  bed  ;  but  their 
lordships  said  that  they  did  not  accede  to 
the  argument.  Cf .  Lyon  v.  Fishmongers* 
Co,  (1876),  L.  R.  1  App.  Cas.  662. 
**  Lateral  contact  is  as  good  as  vertical.*' 
iVVM  Shore  Hail.  Co.  v.  Pi<m  (1889). 
L.  R.  14  A.  C.  612. 
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Jodgment  of  water  flowing  over  it  in  its  natural  current,  without  diminution  or 

L_ !_  obstruction.     But,  strictly  speaking,  ho  has  no  property  in  the 

water  itself,  but  a  simple  use  of  it,  while  it  passes  along.  The 
consequence  of  this  principle  is,  that  no  proprietor  has  a  right  to 
use  the  water  to  the  prejudice  of  another.  It  is  wholly  immaterial 
whether  the  party  be  a  proprietor  above  or  below  in  the  course  of 
the  river,  the  right  being  common  to  all  the  proprietors  on  the 
river ;  no  one  has  a  right  to  diminish  the  quantity  which  vn\\, 
according  to  the  natural  current,  flow  to  a  proprietor  below,  or  to 
throw  it  back  upon  a  proprietor  above.  This  is  the  necessary 
result  of  the  perfect  equality  of  right  among  all  the  proprietors  of 
that  which  is  common  to  all.  The  natural  stream,  existing  by  the 
bounty  of  Providence  for  the  benefit  of  the  land  through  which  it 
flows,  is  an  incident  annexed,  by  operation  of  law,  to  the  land 
itself.  When  I  speak  of  this  common  right,  I  do  not  mean  to  be 
understood  as  holding  the  doctrine  that  there  can  be  no  diminution 
whatsoever,  and  no  obstruction  or  impediment  whatsoever,  by  a 
riparian  proprietor,  in  the  use  of  the  water  as  it  flows,  for  that 
would  be  to  deny  any  valuable  use  of  it.  There  may  be,  and 
there  must  be  allowed  to  all,  of  that  which  is  common,  a  reasonable 
use.  The  true  test  of  the  principle  and  extent  of  the  use  is, 
whether  it  is  to  the  injury  of  the  other  proprietors,  or  not.  There 
may  be  a  diminution  in  quantity,  or  a  retardation  or  acceleration 
of  the  natural  current,  indispensable  for  the  general  and  valuable 
use  of  the  water,  perfectly  consistent  with  the  common  right.  The 
diminution,  retardation,  or  acceleration,  not  positively  and  sensibly 
injurious  by  diminishing  the  value  of  the  common  right,  is  an 
implied  element  in  the  right  of  using  the  stream  at  all.  The  law 
here,  as  in  many  other  cases,  acts  with  a  reasonable  reference  to 
public  convenience  and  general  good,  and  is  not  betrayed  into  a 
narrow  strictness,  subversive  of  common  sense,  nor  into  an  ex- 
travagant looseness,  which  would  destroy  private  rights.  The 
maxim  is  applied,  sic  utere  tuo  ut  alienum  non  hedas. 


In  the  case  of  a  navigable  river  where  dale  (1868),  L.  K.  7  Eq.  397 ;  Lyon  v. 

the  tide  flows  and  reflows,  the  soil  in  Fishmongers*    Co.^    ubi    sup.  ;    Original 

the  channel  belongs  to  the  Crown  (Uom.  Hartlepool  Collieries  Co.  v.  Gxbb  (1877), 

Dig.  art.  Navigation  A. :  Oann  v.  Fiihern  L.  R.  5  Ch.  D.  713  ;  Bell  v.  Corporalif^ 

of  Whitatabb  (1866),  1 1  H.  of  L.  207),  of  Quebec  (1879),  6  App.  Cas.  84 ;  FiiUv. 

in  the  absence  of  evidence  to  the  con-  Hobson    (1880),    14    Ch.    D.   642.     In 

trary    (Alt. -Gen.    v.    Emerson^     [1891]  America  it  has  been  held  that  a  mere 

A.  C.  649) ;  but  there  may  nevertheless  intruder  on  land  has  no  riparian  rights. 

be    exclusive    rights    in   the    riparian  Watkint  v.  Ilolmany  16  Pet.  (U.S.)  25. 

owners.     See  Att,'Gen.  v.  Earl  of  Lons'  Sed  qu.^ 
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'  But  of  a  thing  common  by  nature,  there  may  be  an  appro-  Ji^gment  of 


priation  by  general  consent  or  grant.  Mere  priority  of  occupation 
of  running  water,  without  such  consent  or  grant,  confers  no 
exclusive  right.  It  is  not  like  the  case  of  mere  occupancy,  where 
the  first  occupant  takes  by  force  of  his  priority  of  occupancy. 
That  supposes  no  ownership  already  existing,  and  no  right  to  the 
one  already  acquired.  But  our  law  awards  to  the  riparian  pro- 
prietors the  right  to  the  use  in  common,  as  one  incident  to  the 
land ;  and  whoever  seeks  to  found  an  exclusive  use  must  establish 
a  rightful  appropriation  in  some  manner  known  and  admitted  by 
the  law.  Now  this  may  be  either  by  a  grant  from  all  the  pro- 
prietors, whose  interest  is  affected  by  the  particular  appropriation, 
or  by  a  long  exclusive  enjoyment  without  interruption,  which 
affords  a  just  presumption  of  right.  By  our  law,  upon  principles 
of  public  convenience,  the  term  of  twenty  years  of  exclusive  unin- 
terrupted enjoyment  has  been  held  a  conclusive  presumption  of  a 
grant  or  right.  I  say  of  a  grant  or  right — for  I  very  much  doubt 
whether  the  principle  now  acted  upon,  however  in  its  origin  it 
may  have  been  confined  to  presumptions  of  a  grant — is  now 
necessarily  limited  to  considerations  of  this  nature.  The  pre- 
sumption is  applied  as  a  presumption  juris  et  de  jure,  wherever, 
by  possibility,  a  right  may  be  acquired  in  any  manner  known  to 
the  law. 

"  With  these  two  principles  in  view,  the  general  rights  of  the 
plaintiffs  cannot  admit  of  much  controversy.  They  are  riparian 
proprietors,  and,  as  such,  are  entitled  to  the  natural  flow  of  the 
river  without  diminution  to  their  injury.  As  owners  of  the  lower 
dam,  and  the  mills  connected  therewith,  they  had  no  rights 
beyond  those  of  any  other  persons,  who  might  have  appropriated 
that  portion  of  the  stream  to  the  use  of  their  mills ;  that  is,  their 
rights  are  to  be  measured  by  the  extent  of  their  natural  appro- 
priation and  use  of  the  water  for  a  period,  which  the  law  deems 
a  conclusive  presumption  in  favour  in  rights  of  this  nature.  In 
their  character  as  millowners,  they  have  no  title  to  the  flow  of  the 
stream  beyond  the  water  actually  and  legally  appropriated  by  the 
mills;  but  in  their  character  as  riparian  proprietors,  they  have 
annexed  to  their  lands  the  general  flow  of  the  river,  as  far  as  it 
has  not  been  already  acquired  by  some  prior  and  legally  operative 
appropriation. 

o.  16 


Story,  J. 
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Judgment  of       "  No  doubt,  then,  can  exist  as  to  the  right  of  the  plaintiffs  to 

'— —  the  surplus  of  the  natural  flow  of  the  stream  not  yet  appropriated. 

Their  rights,  as  riparian  proprietors,  are  general;  and  it  is  in- 
cumbent on  the  parties,  who  seek  to  narrow  those  rights,  to 
establish,  by  competent  proof,  their  own  title  to  divert  and  use 
the  stream." 

Natural  and         As  an  easement  is  something  superadded  to  the  ordinary  rights 

^ite  in  run-   ^^  property,  and  it  is  incumbent  on  the  claimant  thus  seeking  to 

ning  water,      cast  a  burthen  upon  his  neighbour  to  prove  his  title  to  it,  it  is 

evidently  essential,  in  order  to  determine  in  what  manner   and 

what  amount  of  evidence  shall  be  given  to  support  the  title,  to 

.   ascertain  strictly  what  are  the  bounds  of  the  ordinary  rights  of 

property,  and  where  the  right  claimed  assumes  that  accessorial 

character  which  trenches  upon  the  liberty  of  another.     Thus,  with 

reference  to  the  question  above  alluded  to,  it  becomes  important 

to  consider  whether  the  right  to  receive  the  water  is  one  of  the 

ordinary  incidents  of  the  ownership  of  the  soil,  or  an  additional 

right  claimed  as  an  easement. 

In  discussing  this  question,  a  misconception  appears  to  have 
taken  place;  the  right  to  the  corporeal  thing,  water  itself,  has 
been  oonfoimded  with  the  incorporeal  right  to  have  the  stream 
flow  in  its  accustomed  manner  (/).  Upon  this  a  further  error  was 
founded — that  the  first  appropriator  of  water  had  a  right  to 
continue  to  divert  the  stream  to  the  extent  of  such  appropriation, 
no  matter  how  injurious  such  diversion  might  be  to  the  rights  of 
parties  who  should  afterwards  seek  to  use  the  stream. 

The  question  has  been  much  debated — ^what  nature  of  properly 
existed  by  law,  or  could  exist,  in  air,  light,  and  water.  It  has 
been  attempted  to  rest  that  right  to  the  enjoyment  of  these 
elements  upon  the  first  occupancy  of  a  conmion  right.  Thus, 
Blackstone,  in  his  chapter  on  "Title  by  Occupancy,"  after 
remarking  that  a  property  in  goods  and  chattels  might  be  ac- 
quired by  occupancy — "  the  original  and  only  primitive  method 
of  acquiring  any  property  at  all" — ^lays  it  down,  that,  "the 
benefit  of  the  elements — ^light,  air,  and  water — can  only  be  ap- 
propriated by  occupancy.  If  I  have  an  ancient  window  over- 
looking my  neighbour's  ground,  he  may  not  erect  any  bUnd  to 


(/)  Maton  V.  mil  (1833),  5  B.  &  Adol.  19  ;  2  Ney.  &  M.  747 ;  39  R.  R.  364. 


Digitized  by  VjOOQIC 


RIGHTS  TO  WATER.  243 

obstruct  the  light;   but  if   I  build  my  house  close  to  his  wall,    Natural  and 
which  darkens  it,  I  cannot  compel  him  to  demolish  his  wall,  for  rights  in  nm- 
there  the  first  occupancy  is  rather  in  him  than  in  me.     If  my    °^g  water, 
neighbour  makes  a  tanyard,  so  as  to  annoy,  and  render  less  salu- 
brious the  air  of  my  house  or  gardens,  the  law  will  furnish  me 
with  a  remedy ;  but  if  he  is  first  in  possession  of  the  air,  and  I 
fix  my  habitation  near  him,  the  nuisance  is  of  my  own  seeking, 
and  may  continue.     If  a  stream  be  unoccupied,  I  may  erect  a  mill 
thereon,  and  detain  the  water,  yet  not  so  as  to  injure  my  neigh- 
bour's prior  null  or  his  meetdow,  for  he  hath,  by  the  first  occu- 
pancy, acquired  a  property  in  the  current"  (g). 

The  last  two  illustrations  appear  to  be  incorrect,  and  directly 
at  variance  with  the  later  decisions  upon  this  subject  (h). 

Even  if  it  were  conceded  that  these  elements  are,  by  the  law 
of  England,  stiU  in  common  and  subject  to  be  made  property  by 
occupancy,  analogy  to  the  rules  which  govern  the  acquisition  of 
property  by  this  means  points  out,  that  the  appropriation  of  a 
particular  portion  could  give  no  right  of  property  in  more  than 
that  portion.  The  abstraction  of  a  measure  of  water  from  a 
flowing  stream  to-day,  can  give  no  property  in  water  which  may 
possibly  hereafter  form  part  of  the  stream,  but  which  is  now  on 
the  mountains.  The  present  reception  of  light  by  a  window 
cannot  g^ve  a  prospective  property  in  the  light  itself,  which  vrill 
pass  through  the  window  to-morrow,  and  which  has  not  yet 
emanated  from  the  sun. 

The  right  principle  to  be  collected  from  the  authorities  is.  Result  of 
[that  "the  right  to  have  a  stream  to  flow  in  its  natural  state  *a*^o"<*®»- 
without  diminution  or  alteration  is  an  incident  to  the  property  in 
the  land  through  which  it  passes ;  that  flowing  water  is  publici 
juris,  not  in  the  sense  that  it  is  a  bonum  vacans  to  which  the 
first  occupant  may  acquire  an  exclusive  right,  but  in  this  sense 
only,  that  all  may  reasonably  use  it  who  have  a  right  of  access  to 
it ;  that  none  can  (i)  have  any  property  in  the  water  itself,  except 
in  the  particular  portion  which  he  may  think  proper  to  abstract 
from  the  stream  and  take  into  his  possession,  and  that  during  the 


(y)  2  Black.  Com.  402.  Bridgman  (1878),  L.  R.  1 1  Ch.  Div.  852  ; 

(A)  Bli$»  V.  Hall  (1838),  4  Bing.  N.  C.  see  post,  Part  III.  Chap.  V.] 

183 ;  6  Scott,  600 ;  44  R.  R.  697,  poet ;  (t)  Except  by  virtue  of  some  statute. 

Mown  V.  ma  (183}),  3  B.  &  Ad.  304,  See  Proprietors  of  Medway  t.   Earl  of 

6  B.  &  Ad.  1 ;  39  R.  R.  364  ;  [Sturgea  v.  Romney  (1861),  9  C.  B.  N.  S.  676. 

16(2) 
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Result  of 
aathorities. 


Jfiner  v. 
Oilmour, 


[time  of  his  possession  only ;  that  each  proprietor  of  the  adjacent 
^  land  has  the  right  to  the  usufruct  of  the  stream  which  flows 
through  it  (A),  and  that  this  right  to  the  benefit  and  advantage  of 
the  water  flowing  past  his  land  is  not  an  absolute  and  exclusive 
right  to  the  flow  of  all  the  water  in  its  natural  state,  but  is  a  right 
only  to  the  flow  of  the  water  and  the  enjoyment  of  it,  subject  to 
the  similar  natural  right  of  all  the  proprietors  of  the  banks  on 
each  side  to  the  reasonable  enjoyment  of  the  same  stream ;  that 
it  is  only,  therefore,  for  an  unreasonable  and  unauthorized  use  of 
this  common  benefit  that  an  action  will  lie ;  but  that  for  such  an 
use  it  will,  even  though  there  may  be  no  actual  damage  to  the 
plaintiff "  (/) ;  and  that,  if  the  user  by  the  riparian  owner  goes 
beyond  his  natural  right,  it  matters  not  how  much  the  plaintiff 
(whose  natural  right  is  affected  by  such  user)  has  used  the  water, 
or  wheiJier  he  has  ever  uned  it  at  all;  in  either  case  his  right  is  equally 
invaded,  and  an  action  is  maintainable  {m). 

In  Miner  v.  Gilmour  («),  Lord  Kingsdown,  delivering  judgment 
on  an  appeal  from  Lower  Canada,  after  stating  that  there  was  no 
distinction  between  the  English  law  and  that  applicable  to  the 
case  before  their  lordships,  said,  "  By  the  general  law  applicable 
to  running  streams,  every  riparian  proprietor  has  a  right  to  what 
may  be  called  the  ordinary  use  of  the  water  flowing  past  his  land ; 
for  instance,  to  the  reasonable  use  of  the  water  for  his  domestic 
purposes  and  for  his  cattle,  and  this  without  regard  to  the  effect 
which  such  use  may  have  in  case  of  a  deficiency  upon  proprietors 
lower  down  the  stream.  But,  further,  he  has  a  right  to  the  use 
of  it  for  any  purpose,  or  what  may  be  deemed  the  extraordinary 
use  of  it,  provided  that  he  does  not  thereby  interfere  with  the 
rights  of  other  proprietors  either  above  or  below  him.  Subject 
to  this  condition,  he  may  dam  up  the  stream  for  the  purpose  of  a 
mill  (o),  or  divert  the  water  for  the  purpose  of  irrigation ;  but  he 


[k)  I.e.,  to  the  reasonable  use  of  the 
Btream  for  ordinaiy  purposes,  e.g.,  for 
his  domestic  purposes  and  his  cattle 
{Miner  v.  Gibnour,  cited  in  text,  above), 
but  not  for  purposes  foreign  to  or 
unconnected  with  his  riparian  tenement. 
McCartney  v.  Londondemf  and  Lough 
Swilly  Railway,  [1904]  A.  C.  301 ;  cited 
post,  p.  247. 

(/)  Embrey  v.  Owen  (1861),  6  Exch. 
369;  8GB.  B.  331. 

(m)  See  judgment  in  Sampson  y.  Eod' 


dinoit  (1867),  1  C.  B.  N.  S.  611;  see 
also  3  Eent*s  Commentaries,  439—445, 
quoted  in  the  judgment  in  Emhrey  v. 
Owenj  ubi  sup. 

(«)  (1868),  12  Moore,  P.  C.  156.  [Cf. 
as  to  the  Boman-Dutch  law,  Van  Breda 
V.  Stlberbauer  (1869),  L.  B  3  P.  C.  84; 
Commissioners  of  French  Hoek  v.  Su$9 
(1886),  L.  B.  10  A.  C.  336.] 

(o)  White  V.  White,  [1906]  A.  C.  78, 
per  Lord  Halsboiy,  at  p.  80. 
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[has  no  right  to  interrupt  the  regular  flow  of  the  stream  if  he      MmtrY. 
thereby  interferes  with  the  lawful  use  of  the  water  by  other  ! — 


proprietors,  and  inflicts  upon  them  a  sensible  injury." 

In  Lord  Norhury  v.  Kitchin  {p)^  Martin,  B.,  in  his  direction  to  LordKorhury 
the  jury,  quoted  this  passage  as  containing  the  law  on  the  subject,  ^* 
and  ruled  that  the  riparian  proprietor  could  only  take  the  water 
for  a  purpose  of  utility,  and  not  to  make  an  ornamental  pond. 
The  plaintiff's  counsel  moved  for  a  new  trial,  on  the  ground  that 
the  dictum  of  Lord  Kingsdown  stated  the  right  of  a  riparian 
proprietor  too  extensively.  The  Court  did  not  decide  that  the 
right  had  been  correctly  stated,  but  discharged  the  rule  on  the 
ground  that  the  defendant  had  not  taken  an  unreasonable  quantity 
of  water.  The  stream  sent  down  338,000  gallons  a  day,  and  the 
defendant  abstracted  from  8,000  to  9,000. 

In  Nuttall  V.  Bracctcell {q)y  Martin,  B.,  says,  "The  law  has  Nuttallv. 
been  supposed  to  be  well  settled,  and  in  my  opinion  is  nowhere  ^^"^^^^^' 
more  clearly  stated  than  by  Lord  Kingsdown  in  Miner  v.  Gilmovr.^^ 
And  he  cites  the  above  passage,  and  says  that  there  is  no  doubt 
that  it  is  the  law.  And  Channell,  B.,  delivering  the  judgment  of 
Pollock,  C.  B.,  and  himself  (p.  13),  says,  "I  quite  agree  that  the 
passage  quoted  by  my  brother  Martin  from  Lord  Kingsdown's 
judgment  very  clearly,  as  well  as  accurately,  states  the  law 
applicable  to  running  streams." 

In  Swindon  Watet^icorks  Co,  v.  Wilts  and  Berks  Canal  Namgation  Swindon 
Co.  (r),  the  appellants,  being  riparian  owners  on  the  banks  of  a  ^^^j^^, 
stream,  claimed  the  right  to  collect  the  water  of  the  stream  into  a  «»«'  -ff^*** 
permanent  reservoir  for  the  supply  of  an  adjacent  town ;  it  was    ^'^ 
held  that  this  was  not  a  reasonable  use  of  the  water  within  the 
meaning  of  the  above  rules.     "  Undoubtedly,"  said  Lord  Cairns, 
L.  C,  "the  lower  riparian  owner  is  entitled  to  the  accustomed 
flow  of  the  water  for  the  ordinary  purposes  for  which  he  can  use 
the  water.     That  is  quite  consistent  with  the  right  of  the  upper 
owner  also  to  use  the  water  for  all  ordinary  purposes,  namely,  as 
has  been  said,  ad  lavandum  et  ad  potandum,  whatever  portion  of 
the  water  may  be  thereby  exhausted  and  may  cease  to  come  down 
by  reason  of  that  use.     But,  further,  there  are  uses  no  doubt  to 
which  the  water  may  be  put  by  the  upper  owner,  namely,  uses 


{p)  (18G3),  3  F.  &  F.  292;  9  Jur.,  (y)  (1866),  L.  R.  2  Exch.  9. 

N.  S.  132.  (r)  (1875),  L.  B.  7  H.  L.  697. 
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[connected  with  the  tenement  of  that  upper  owner.  Under  certain 
circumstances,  and  provided  no  material  injury  is  done,  the  water 
may  be  used  and  may  be  diverted  for  a  time  by  the  upper  owner 
for  the  purpose  of  irrigation.  That  may  well  be  done ;  the  exhaus- 
tion of  the  water  which  may  thereby  take  place  may  be  so  incon- 
siderable as  not  to  form  a  subject  of  complaint  by  the  lower  owner, 
and  the  water  may  be  restored  after  the  object  of  irrigation  is 
answered  in  a  volume  substantially  equal  to  that  in  which  it 
passed  before.  Again,  it  may  well  be  that  there  may  be  a  use  of 
the  water  by  the  upper  owner  for,  I  will  say,  manufacturing  pur- 
poses, so  reasonable  that  no  just  complaint  can  be  made  upon  the 
subject  by  the  lower  owner.  Whether  such  a  use  in  any  particular 
case  could  be  made  for  manufacturing  purposes  connected  with 
the  upper  tenement  would,  I  apprehend,  depend  upon  whether  the 
use  was  a  reasonable  one.  Whether  it  was  a  reasonable  use  would 
depend,  at  all  events  in  some  degree,  on  the  magnitude  of  the 
stream  from  which  the  deduction  was  made  for  this  purpose  over 
and  above  the  ordinary  use  of  the  water. 

"  But,  my  lords,  I  think  your  lordships  will  find  that,  in  the 
present  case,  you  have  no  difficulty  in  saying  whether  the  use 
which  has  been  made  of  the  water  by  the  upper  owner  comes 
under  the  range  of  those  authorities  which  deal  with  cases  such 
as  I  have  supposed,  cases  of  irrigation  and  cases  of  manufacture. 
Those  were  cases  where  the  use  made  of  the  stream  by  the  upper 
owner  has  been  for  purposes  connected  with  the  tenement  of 
the  upper  owner.     But  the  use  which  here  has  been  made  by  the 
appellants  of  the  water,  and  the  use  which  they  claim  the  right  to 
make  of  it,  is  not  for  the  purpose  of  their  tenements  at  all,  but  is 
a  use  which  virtually  amounts  to  a  complete  diversion  of  the 
stream — as  great  a  diversion  as  if  they  had  changed  the  entire 
watershed  of  the  country,  and,  in  place  of  allowing  the  stream  to 
flow  towards  the  south,  had  altered  it  near  its  source,  so  as  to 
make  it  flow  towards  the  north.     My  lords,  that  is  not  a  user  of 
the  stream  which  could  be  caUed  a  reasonable  user  by  the  upper 
owner.     It  is  a  confiscation  of  the  rights  of  the  lower  owner ;  it  is 
an  annihilation,  so  far  as  he  is  concerned,  of  that  portion  of  the 
stream  which  is  used  for  those  purposes — and  that  is  done,  not 
for  the  sake  of  the  tenement  of  the  upper  owner,  but  that  the 
upper  owner  may  make  gains  by  alienating  the  water  to  other 
parties,  who  have  no  connection  whatever  with  any  part  of  the 
stream." 
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[In  McCarlneij  v.  Londonderry  and  Lough  Sicilli/  Rail  Co,y  Ltd.  («),  '^^^^'J^l.^' 
a  railway  line  belonging  to  the  respondents  crossed  a  natural  ^e.  Sail,  &i\ 
stream,  and  at  the  point  of  crossing  abutted  upon  the  stream  for 
about  eight  feet  on  each  side.  The  respondents  inserted  a  pipe 
into  the  stream  at  the  crossing,  and  by  means  of  this  pipe,  which 
was  laid  along  the  strip  of  railway  line,  diverted  water  to  other 
land  belonging  to  them,  about  half  a  mile  from  the  stream,  and 
there  consumed  it  in  working  their  locomotive  engines.  The 
appellant,  who  was  a  lower  riparian  owner  upon  the  stream,  stopped 
the  pipe,  and  thereupon  the  respondents  brought  their  action  for  a 
declaration  of  their  right  to  take  the  water  through  the  pipe,  and 
for  an  injunction.  It  was  held,  however,  that  the  appellant  was 
justified  in  the  course  taken  by  him,  and  the  action  failed. 

Lord  Halsbury,  L.  C,  in  the  course  of  his  speech,  referred  to 
Lord  Cairns'  judgment  in  the  Swindon  Case  as  having  "settled 
and  almost  codified  the  law  upon  the  subject." 

The  following  passage  occurs  in  the  speech  of  Lord  Mac- 
naghten  :  "  There  are,  as  it  seems  to  me,  three  ways  in  which  a 
person  whose  lands  are  intersected  or  bounded  by  a  running  stream 
may  use  the  water  to  which  the  situation  of  his  property  gives  him 
access.  He  may  use  it  for  ordinary  or  primary  purposes,  for 
domestio  purposes,  and  the  wants  of  his  cattle.  He  may  use  it 
also  for  some  other  purposes — sometimes  called  extraordinary  or 
secondary  purposes — provided  those  purposes  are  connected  with  or 
incident  to  his  land,  and  provided  that  certain  conditions  are 
complied  with.  Then  he  may  possibly  take  advantage  of  his 
position  to  use  the  water  for  purposes  foreign  to  or  unconnected 
with  his  riparian  tenement.  His  rights  in  the  first  two  cases  are 
not  quite  the  same.     In  the  third  case  he  has  no  right  at  all. 

"  Now  it  seems  to  me  that  the  first  question  your  lordships  have 
to  consider  is.  Under  what  category  does  the  proposed  user  of  the 
railway  company  fall?  Certainly  it  is  not  the  ordinary  or 
primary  use  of  a  flowing  stream,  nor  is  it,  I  think,  one  of 
those    extraordinary    uses    connected    with    or    incidental    to    a 


(«)  [1904]  A.  C.  301,  OTermling  Uarl  compromised  on  appeal,  61  L.  J.  Ch. 

of  Handwich  v.  Great  Northern  Railway  944  ;  W.  N.  1881,  p.   166 ;   Ormerod  v. 

(1878),  L.R.  10  Ch.  D.   707;  cf.  Orr-  Todinorden    Mill  Vo.    (1883),   L.    R.    11 

Ewing    v.    Colquhotm    (1877),   L.    R.    2  Q.  B.  Div.  166  ;  Kenaitv,  Great  EMtem 

App.  Cas.   839,  866  ;  Hanmhur  Fcrshad  Railway  (1884),  L.  R.  27  Ch.  Div.  122; 

Narain    Singh   t.    Koonj  Behari   Pattuk  Roberts    v.     Gwyrfai    District     Council, 

(1878),  L.  R.  4  App.  Caa.  121 ;  RoherU  [1899]  1  Ch.  683 ;  [1899]  2  Ch.  608. 
T.  Richards  (1882),  50  L.  J.  Ch.  297 ; 
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[riparian  tenement  whieh.  are  permissible  under  certain  con- 
ditions. In  the  ordinary  or  primary  use  of  flowing  water 
a  person  dwelling  on  the  banks  of  a  stream  is  under  no  re- 
striction. In  the  exercise  of  his  ordinary  rights  he  may  exhaust 
the  water  altogether.  No  lower  riparian  owner  can  complain  of 
that.  In  the  exercise  of  rights  extraordinary  but  permissible,  the 
limit  of  which  has  never  been  accurately  defined  and  probably  is 
incapable  of  accurate  definition,  a  riparian  owner  is  under  consider- 
able restrictions.  The  use  must  be  reasonable.  The  purposes  for 
which  the  water  is  taken  must  be  connected  with  his  tenement,  and 
he  is  bound  to  restore  the  water  which  he  takes  and  uses  for  those 
purposes  substantially  undiminished  in  volume  and  unaltered  in 
character."] 

It  was  formerly  made  a  question  whether  the  simple  fact  of 
the  water  running  in  a  natural  channel  to  and  through  land,  is 
suflBcient  to  confer  upon  the  owner  of  it  this  right  to  prevent  his 
neighbour's  interference,  or  whether  there  must  be  some  more 
direct  and  tangible  perception  of  the  benefit  of  the  water;  and 
if  60,  whether  a  single  act  of  such  perception  is  sufficient,  or 
whether  such  perception  of  benefit  must  be  continued  and  re- 
peated during  such  a  period  of  time  as  would  be  requisite  in 
general  to  confer  an  easement ;  and  whether  the  act,  or  acts,  of 
perception  give  a  right  to  cltdm  the  benefit  of  the  entire  stream, 
or  to  such  an  extent  only  as  may  be  sufficient  to  continue  the 
enjoyment  already  had.  Whether,  for  instance,  if  a  stream  runs 
through  the  lands  of  two  neighbouring  proprietors,  that,  per  se, 
gives  the  right  to  the  owner  of  the  lower  land  to  have  the  stream 
flow  on  without  interruption,  and,  consequently,  to  maintain  an 
action  against  the  proprietor  above  for  any  diversion  of  the  water 
by  him ;  or  whether  it  is  necessary  that  he  must  previously  have 
used  the  water,  as  by  means  of  a  mill,  or  in  some  similar  manner ; 
whether  such  usage  must  have  subsisted  for  the  time  required 
to  give  an  easement ;  and  whether,  if  such  mill  requires  only  one 
half  the  usual  supply  of  water  of  the  stream,  he  can  maintain  an 
action  for  any  diversion  of  the  stream  so  long  as  sufficient  water 
is  left  to  turn  his  mill. 

Even  the  earlier  authorities  seem  clearly  to  have  settled,  that, 
if  the  stream  be  of  sufficient  antiquity,  a  single  act  of  perception 
of  the  benefit  of  it  is  enough  to  give  a  right  to  the  owner  of  the 
land  to  insist  upon  the  stream  nmning  on  in  its  accustomed 
course ;  at  all  events  to  such  an  extent  as  may  be  necessary  for 
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the  oontiniiance  of  such  enjoyment  (/).  And,  although  it  was  not  Whether  act 
then  settled  that  the  right  to  the  flow  of  water  in  a  natural  stream  necessary, 
does  not  depend  upon  antiquity  of  enjoyment,  hut  is  an  ordinary 
right  of  property,  yet,  even  in  that  state  of  the  authorities,  it 
is  not  easy  to  see  how,  if  the  mere  antiquity  of  the  stream, 
unaccompanied  by  proof  of  user,  would  not  give  rise  to  a  pre- 
sumption of  right,  a  single  act  of  perception  could  have  been 
supposed  to  give  any  additional  force  to  the  evidence,  so  as  to 
make  it  afford  such  a  presumption.  The  author  observed  in 
the  second  edition  of  this  work  that  this  would  seem  to  show 
that  the  right  to  the  flow  of  water  is  quite  independent  of  any 
such  act  of  perception ;  and  it  has  since  been  so  held.  Thus, 
although  it  is  a  well-known  rule  of  law,  that  an  action  on  the 
case  cannot  be  maintained  for  a  tortious  act  unless  the  plaintiff 
shows  some  actual  damage  resulting  from  such  act  to  himself  (w), 
and  although  there  is  authority  in  the  books  to  the  effect  that  it  is 
incumbent  on  the  party  complaining  of  the  diversion  of  a  stream, 
to  show  that  he  has  sustained  some  damage  thereby  (a?),  and  that 
he  has  already  applied  the  stream  to  some  useful  purpose  with 
which  the  diversion  interferes  ;  yet  this  cannot  now  be  considered 
as  law  according  to  the  recent  authorities,  in  which  it  is  decided, 
that  every  proprietor  of  land  along  the  stream  has,  without  ever 
having  used  the  water,  a  right  to  maintain  an  action  against  any 
person  who  diverts  it,  unless  the  person  so  diverting  it  has 
acquired  a  legal  title  to  do  so,  if  the  diversion  diminishes  the  flow 
of  water  to  an  extent  greater  than  that  necessarily  incident  to  the 
reasonable  use  of  the  water  by  the  proprietor  above  in  the  exercise 
of  his  similar  right.  For  instance,  if  a  person  erects  a  mill,  and 
thereby  interferes  with  the  course  of  the  stream  to  such  an  extent, 
he  is  liable  to  an  action  for  such  diversion  at  the  suit  of  any  pro- 
prietor of  land  lying  lower  down  the  stream,  although  the  latter 
has  never  applied  the  water  to  a  beneficial  purpose,  and  brings  an 
action  only  one  day  before  the  time  requisite  to  give  the  owner  of 
the  mill  a  prescriptive  right  to  a  use  of  the  water  exceeding  the 
natural  right.  And  it  is  enough  for  the  plaintiff,  without  showing 
actual  damage,  to  show  an  injury  to  his  right  to  have  the  flow  of 


(0  BeaUy  v.  Shaw  (1805),  6  East,  208 ;  304 ;  2  Nev.  &  M.  747 ;  39  R.  R.  364. 

8R.R.  466;  ?rf«w»MT.JIforto«rf(  1824),  ,.   ^ar-w                ir    /    j    /ioo.n     « 

2B.  &  C.  910;  4  Dowl.  &  R.  583;  26  W   Willxanu   v.    Morland    (1824),    2 

R.  R.  679.  B.  &  C.  910 ;  4  Dowl.  &  R.  683 ;  26 

(«)  MoBon  V.  HiU  (1832),  3  B.  &  Ad.  R.  R.  679. 
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Whether  act   the  water  by  proof  that  the  defendant  has  used  more  of  it  than 

of  perception    ,      .         ....   *    *  .        .  ,  . 

neceHsary.     he  18  entitled  to  use  as  a  riparian  owner  (y). 

If  the  mill,  or  other  mode  of  occupation  of  the  water,  be 
ancient,  no  doubt  ever  existed  upon  the  authorities  as  to  the 
owner's  right  of  action  for  any  obstruction  (2).  And  even  the 
earlier  decisions  appear  equally  clear  for  the  more  limited  pro- 
position, "  That  the  application  of  a  stream  to  any  useful  purpose 
gives  a  right  to  have  the  stream  run  on  in  its  accustomed  course, 
as  far,  at  least,  as  is  necessary  for  such  application."  In  Cox 
V.  Mattkeivs  (</),  it  is  said  by  Lord  Hale :  "  If  a  man  has  a  water- 
course running  through  his  ground,  and  erects  a  mill  upon  it,  he 
may  bring  an  action  for  diverting  the  stream,  and  not  say 
antiquum  molendinum;  and  upon  the  evidence  it  will  appear 
whether  the  defendant  hath  ground  through  which  the  stream 
runs  before  the  plaintiff's,  and  that  he  used  to  turn  the  stream  as 
he  saw  cause ;  for  otherwise  he  cannot  justify  it,  though  the  mill 
be  newly  erected.'*  In  Prescott  v.  Phillips  (6),  Mr.  Serjeant  Adair 
ruled,  "  that  nothing  short  of  twenty  years'  undisturbed  posses- 
sion of  water  diverted  from  the  natural  channel,  or  raised  by  a 
weir,  could  give  a  party  an  adverse  right  against  those  whose 
lands  lay  lower  down  the  stream,  and  to  whom  it  was  injurious, 
and  that  a  possession  of  above  nineteen  years,  which  was  shov^n 
in  that  case,  was  not  sufficient." 
BeaieyY.  In  Beaky  v.  Shaw  (r),  the  mills  and  works  of  the  plaintiff  and 

Shaw,  defendants  were  situated  on  the  banks  of  the  river  Irwell.    The 

persons  under  whom  the  defendants  clfidmed  had  an  ancient  weir 
across  the  stream,  by  means  of  which  they  had  an  easement  to 


(y)  [See  the  judgments  in  Embrey  v.  Martin,  B.,  in  his  judgment  in  Raw- 

Ouen  (1851),    6  Exch.  368;    86   R.  R.  ttron  v.   Taylor  (1855),   11    Exch.  369; 

331  ;  and  Sampson  v.  Hoddinott  (1867),  1  and  cf.  Harrop  v.  Hirst  (1868),  L.  R.  4 

C.  B.,  N.  S.  611,  where  the  action  was  Exch.  43.     And  it  also  applies  to  the 

liy   a  revertioner :  also    Wood  v.    Wavd  diversion    of  water  from    an   artificiiil 

(1849),   3  Kxch.  772;   77   R.  K.  809;  watercourse,  when  there  is  a  right  to  the 

Minei'  V.    O'ilmour,   ante,   p.    244  ;   and  flow  of  such  water :  Rochdale  Canal  Co.  v. 

CroMl^y  V.  Lightowler  (1866),  L.  R.   3  King  (1849),   14  Q.  B.   122 ;  80  R.  B. 

Eq.    296:    Robert*  v.    Gwyrfai   District  222. 

Cotineil,  [1899]  1  Ch.  683  ;  [1899]  2  Ch.  (,)  Comyns'  Dig.  Action  on  the  Case 

608 ;     McCartney    v.     Londonderry    and  for  a  Nuisance,  A. 

^S  rKVo^S:^^^^.-  ?:  T6V.  , « (j,^B^)^  V.^rtr^'-  ^ 

Thi/principle.  that  no  actual  damage  ^««'-^«*«  <^<^  (1738),  4  Rep.  86. 
need  be  shown  to  have  been  caused  in  (*)  Cited  in  Bealey  v.  Shaw  (1805),  6 

order  to  sustain  an  action  for  diversion  East,  213  ;  8  R.  R.  466  ;  and  recijgniiea 

of  water,  applies  equally  to  the  right  to  ^7  ^e  Court  of  King's  Bench  in  Mam 

a  flow  of  water  acquired  by  a  grant  or  '^'  ^»'^  (1833).  5  B.  &  Add.  25 ;  2  Ner. 

user  as  to  the  natural  right ;  see  Norlham  &  M*  747  ;  39  R.  R.  354. 
v.  Hurley  (1863),  1  El.  &  Bl.  666,  and  (<?)  (1806),  6  East,  208  ;  8  R.  E.  466. 
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divert  a  certain  quantity  of  water,  the  first  diversion  having  taken  JJ^ofcy  ▼ 
place  in  1724.  The  plaintiff  erected  a  mill  lower  down  in  1787, 
to  supply  which  he  used  the  portion  of  water  which  remained 
undisturhed  by  the  weir.  After  he  had  continued  to  do  so  for 
four  years,  the  defendants  enlarged  their  weir,  in  1791,  in  such 
a  manner  as  to  divert  an  additional  quantity  of  water,  to  the 
injury  of  the  plaintiff's  mill,  and  for  this  diversion  the  action  was 
brought.  At  the  trial  of  the  cause  Graham,  B.,  considered  "  that 
the  important  period  for  the  jury  to  attend  to,  as  to  the  question 
of  right,  was  in  1791,  when  it  was  clear  that  an  increased 
quantity  of  water  had  been  drawn  by  the  defendants  from  the 
river  by  means  of  the  then  newly  enlarged  and  deepened  sluice, 
before  which  time  the  plaintiff's  works  had  been  erected,  and  he 
was  in  the  enjoyment  of  so  much  of  the  water  as  had  not  been 
before  appropriated  by  those  under  whom  the  defendants  claim ; 
that  persons  possessing  lands  on  the  banks  of  rivers  had  a  right 
to  the  flow  of  water  in  its  natural  stream,  unless  there  existed 
before  a  right  in  others  to  enjoy  or  divert  any  part  of  it  to  their 
own  use ;  that  every  such  exclusive  right  was  to  be  measured  by 
the  extent  of  its  enjoyment,  and  if  the  defendants  had  in  1791 
taken  more  water  from  the  river  than  had  ever  been  done  by 
themselves  or  those  under  whom  they  claimed,  after  the  plaintiff 
had  appropriated  what  was  before  left  for  himself,  by  means  of 
which  his  works  were  injured,  this  was  a  damage  to  him,  and  the 
continuance  by  the  defendants,  who  succeeded  to  the  premises,  of 
the  sluice  so  deepened  and  enlarged,  was  a  continuance  of  the 
injury,  for  which  the  action  lay."  A  verdict  having  been  foimd 
for  the  plaintiff  on  this  ruling,  a  new  trial  was  moved  for,  on  the 
ground  that  "  the  evidence  of  exclusive  enjoyment  by  the  defen- 
dants, and  those  from  whom  they  claimed,  to  as  much  of  the 
water  as  they  had  occasion  for,  increased  from  time  to  time,  as 
more  was  wanted,  from  1724  downwards,  was  evidence  to  be  left  to 
the  jury,  of  their  exclusive  right  to  the  whole  of  the  river  water; 
and  that  any  other  person  erecting  a  mill  afterwards  on  the  same 
stream,  must  take  it  subject  to  the  defendants'  prior  right  to  use 
the  whole,  and  could  not  acquire  an  adverse  title  against  it  under 
twenty  years'  quiet  enjoyment."  The  before-mentioned  oases  of 
Cox  V.  Matthews  and  Prescott  v.  Phillips  were  referred  to  in  argu- 
ment. Lord  Ellenborough,  in  delivering  his  judgment,  said :  "  I 
see  no  ground  for  disturbing  the  verdict.  If  the  whole  evidence 
were  left  to  the  jury,  as  stated  by  the  learned  judge,  there  can  be 
no  question  upon  it,  and  if  the  verdict  had  been  for  the  defen- 
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BeoUyy,      dants,  it  could  not  have  been   sustained.     The   general  law  as 

! —    applied  to  this  subject  is,  that,  independent  of  any  partial  enjoy- 

went  used  to  be  had  by  another^  every  man  had  the  right  to  hare  the 
advantage  of  a  flow  of  ivater  in  his  omi  land,  uithout  diminution  or 
alteration.     But  an  adverse  right  may  exist,  founded  on  the  occu- 
pation of  another ;  and  though  the  stream  be  either  diminished 
in  quantity,  or  even  corrupted  in  quality,  as  by  means  of  the 
exercise  of  various  trades,  yet,  if  the  occupation  of  the  party  so 
taking  have  existed  for  so  long  a  time  that  will  raise  the  presump- 
tion of  a  grant,  the  other  party  whose  land  is  below  must  take  the 
stream  subject  to  such  adverse  right.     Here  it  appears,  from  1724 
downwards,  there  has  been  a  partial  enjoyment  of  the  water  of  the 
river  by  those  occupying  the  defendants'  premises,  by  means  of  a 
weir  of  a  given  height,  and  a  sluice  of  given  dimensions.     In  this 
state  of  things  the  plaintiff,  in  1787,  comes  to  a  spot  lower  down 
the  stream,  and  erects  a  weir,  mill,  and  other  works  on  his  own 
land,  and  enjoys  the  rest  of  the  water  which  the  defendants  had 
not  been  accustomed  to  divert ;   and  this  he  does  for  four  years, 
without  objection  from  any  person.     Suppose  the   question  had 
arisen  then,  on  that  enjoyment  by  the  plaintiff,  of  what  I  may  say 
was  less  than  his  natural  right,  of  a  right  abridged  by  the  defen- 
dants' prior  occupation  of  a  part  of  the  river  for  their  own  pur- 
poses, what  objection  could  have  been  made  to  it  ?    How  could  it 
have  been  shown  that  the  occupiers  of  the  defendants'  premises 
were  then  in  possession  of  all  the  water,  when  it  is  apparent  that 
their  use  of  it  was  not  increased  so  as  to  deprive  the  plaintiff  of 
the  benefit  of  it  till  1791,  when  they  enlarged  their  works;  and 
for  the  very  purpose  of  appropriating  to  themselves  more  of  the 
water,  they   enlarged  their  sluice."      Q-rose,   J.,   added:    "The 
verdict  is  neither  against  law  nor  fact.     The  plaintiff  had  a  right 
to  all  the  water  flowing  over  his  own  estate,  subject  only  to  the 
easement  which  the  defendants  might  have  in  it,  in  respect  to  the 
premises  which  they  occupied  higher  up  the  river.      To  what 
extent  did  that  go?     It  appears,  prior  to  the  year  1791,  the 
occupiers   of    the   defendants'   premises  exercised    the    right   of 
having  a  weir  in  the  river  of  a  certain  height,  and  diverting  the 
water  from  the  natural  channel  by  means  of  a  sluice  of  oertain 
dimensions.    The  plaintiff,  on  the  other  hand,  had  a  right  to  all 
the  water  coming  over  that  weir  which  had  not  been  carried  off 
by  such  sluice.     Then,  in   1791,  the  persons  under  whom  the 
defendants  claim  converted  the  sluice,  which  was  before  a  narrow 
channel,  into  what  some  of  the  witnesses  call  a  canal,  made  both 
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wider  and  deeper  than  before,  and  thereby  prevented  the  plaintiff      ^*^^y  ▼• 

from  taking  the  water  in  the  same  manner  that  he  had  done  for '- — 

four  years  before,  and  as  he  was  entitled  to  take  it.  By  so  doing 
they  encroached  on  his  right,  and  deprived  him  of  a  benefit 
which  was  attached  to  his  estate.  It  was  an  extension  of  a  right 
before  exercised  by  them,  and  a  material  injury  tj  the  plaintiff." 
Lawrence,  J.,  commenced  his  judgment  by  saying,  "  I  think  the 
law  was  very  correctly  stated  by  the  learned  judge  at  the  trial." 
Le  Blanc,  J.,  after  recognizing  the  ruling  of  the  learned  judge 
who  presided  at  the  trial,  continued :  "  The  true  rule  is,  that 
after  the  erection  of  works  and  the  appropriation  by  the  owner  of 
land  of  a  certain  quantity  of  the  water  flowing  over  it,  if  the 
proprietor  of  other  land  afterwards  takes  what  remains,  the 
first-mentioned  owner — however  he  might,  before  such  second 
appropriation,  have  taken  to  himself  so  much  more — cannot  do 
so  afterwards." 

In  the  case  of  Saunders  v.  Newman  ((/),  it  appeared  in  evidence  Saunders  y, 
that  the  plaintiff's  mill  was  built  upon  the  site  of  an  ancient  mill  ^"^"*^' 
which  had  existed  on  that  spot  for  the  space  of  at  least  forty  years 
before.  In  1801  this  old  mill  was  burnt  down,  and  the  plaintiff 
then  built  the  present  mill,  with  a  wheel  of  the  same  dimensions 
and  on  the  same  level  with  the  former  one.  Since  that  period, 
however,  he  had  erected  a  new  wheel  of  different  dimensions, 
requiring  less  water.  The  level  of  the  water,  however,  continued 
the  same.  It  was  for  an  injury  to  this  last  wheel  that  an  action 
was  brought.  The  declaration  stated  the  plaintiff's  possession  of 
a  water-mill,  and  that  the  defendant  was  possessed  of  another 
mill  and  mUl-pond ;  and  that  the  water  of  a  certain  stream  from 
time  immemorial  had  flowed,  and  still  of  right  ought  to  flow,  in 
its  usual  channel  under  the  mill  of  the  plaintiff,  and  from  thence 
into  the  mill  and  mill-pond  of  the  defendant,  and  from  the  mill 
and  mill-pond  of  the  defendant  in  its  usual  channel,  without 
being  penned  or  forced  back,  so  as  to  occasion  any  injury  to  the 
plaintiff's  mill :  yet  the  defendant  wrongfully  kept  and  continued 
a  hatch-dam  or  mill-head  belonging  to  his  mill-pond  raised  to  a 
much  greater  height  than  the  same  had  theretofore  been,  while 
large  quantities  of  the  water  of  the  stream,  which  ought  to  have 
flowed  and  escaped  out  of  the  defendant's  mill-pond  in  its  usual 
channel,  below  the  same  mill  and  away  from  the  plaintiff's  mill, 

(rf)  (1817),  1  B.  &  A,  258 :  19  R.  R.  312. 
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SoHndersY,     -^ere  greatly  prevented  from  so  flowing  and  escaping,  and  by 

'- —  reason   of  such  obstruction  quantities  of  the  water  and  stream 

wore  penned  and  forced  back  against  the  wheel  of  the  plaintiff's 
mill,  whereby  he  was  prevented  from  working  it.  Upon  these 
facts,  Burrough,  J.,  was  of  opinion,  "  That,  as  this  was  an  action 
founded  on  the  plaintiff's  possession,  and  for  an  injury  to  that 
possession,  and  as  he  had  not  enjoyed  his  mill  in  the  ^te  in 
which  it  was  when  the  injury  was  sustained  for  the  space  of 
twenty  years,  he  was  not  entitled  to  recover ;  that  if  the  mill  had 
remained  in  the  state  in  which  it  was  when  rebuilt  in  1801,  he 
would  have  been  enabled  to  maintain  his  action  for  an  injury; 
but  he  thought  fit  to  alter  it,  and  to  make  a  new  wheel  so 
materially  different  from  the  former,  that  the  evidence  of  his  right 
was  gone ;  and  this  being  his  own  voluntary  act,  the  learned  judge 
thought  that  he  could  not  maintain  an  action  on  the  ground 
of  possession,  for  he  could  only  support  it  by  a  medium  of  proof, 
not  that  this  was  the  same  wheel,  but  that  if  the  old  wheel 
had  remained  the  acts  of  the  defendant  would  have  injured  him 
in  that  state."  The  plaintiff  having  been  non-suited,  it  was  con- 
tended, on  showing  cause  against  a  rule  for  a  new  trial,  that  the 
plaintiff  must  show  a  prescriptive  right  to  the  miU,  and  1  Rolle, 
Abr.  107,  pi.  16,  was  cited,  where  it  was  said,  "  If  I  have  a  mill 
by  prescription,  and  another  erect  a  new  mill,  and  force  back  the 
water  on  my  mill  so  as  to  do  me  an  injury,  I  may  have  my  action 
on  the  case."  Lord  EUenborough  said,  in  giving  judgment, 
♦*  The  plaintiff  in  this  case  declared  that  he  was  possessed  of  a 
mill,  and  that  the  water  had  been  used  to  flow  in  a  particular 
manner.  Now,  if  by  any  alteration  lower  down  the  stream  the 
water  be  prevented  from  escaping  as  it  has  usually  done,  and  that 
be  to  the  prejudice  of  the  owner  of  the  mill,  it  seems  to  me  to 
form  the  groimd  of  an  action  against  the  pai*ty  so  obstructing  the 
water.  If,  indeed,  the  plaintiff  had  stated  in  the  declaration  his 
right  to  be  in  respect  of  a  mill  of  a  given  construction,  the  result 
might  have  been  different ;  but  in  the  present  case  there  must  be 
a  new  trial."  Bayley,  J.,  added,  "  I  do  not  see  how  the  alteration 
of  the  wheel  can  make  any  difference  in  this  case,  at  least  so  far 
as  to  withdraw  it  from  the  consideration  of  the  jury ;  it  seems  to 
me  that  all  the  allegations  in  the  declaration  were  proved.  The 
plaintiff  proved  that  he  was  possessed  of  a  mill,  and  that  the 
water  flowed  from  time  immemorial  in  a  particular  channel,  and 
that  the  defendant  had  obstructed  it.     The  objection,  therefore, 
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if  any,  must  be  upon  the  record.     If  a  person  stops  the  current    Saunders  ▼. 

of  a  stream  which  has  immeraorially  flowed  in  a  given  direction, 

and  thereby  prejudices  another,  he  subjects  himself  to  an  action." 
Abbott,  J.,  said,  "  When  a  mill  has  been  erected  upon  a  stream 
for  a  long  period  of  time,  it  gives  to  the  owner  a  right  that 
the  water  shall  continue  to  flow  to  and  from  the  mill  in  the 
manner  in  which  it  has  been  acciistomed  to  flow  during  all  that 
time.  The  owner  is  not  bound  to  use  the  water  in  the  same 
precise  manner,  or  to  apply  it  to  the  same  mill ;  if  he  were,  that 
would  stop  all  improvement  in  machinery.  If,  indeed,  the  altera- 
tions made  from  time  to  time  prejudiced  the  right  of  the  lower 
mill,  the  case  would  be  different;  but  here  the  alteration  is  by 
no  means  injurious.  The  old  wheel  drew  more  water  than  the 
new  one."  Holroyd,  J.,  after  citing  the  judgment  of  Le  Blanc,  J., 
in  Beaky  v.  &ha\Cy  continued :  "  The  defendant,  therefore,  had  no 
right  to  use  the  water  in  this  case  after  the  erection  of  the 
plaintiff's  mill  in  a  different  manner  than  it  had  been  accustomed 
to  be  used  before;  for,  at  all  events,  by  that  act  the  plaintiff 
appropriated  to  himself  the  water  flowing  in  that  particular  way. 
Now  the  water  used  to  flow  without  the  obstruction  complained 
of.  The  defendant,  therefore,  can  have  no  right  to  turn  the 
water  back  upon  the  plaintiff's  mill.  The  change  of  the  wheel 
can  make  no  difference,  because,  at  the  time  it  was  done,  it  was 
certainly  lawful  for  the  plaintiff  to  make  the  alteration.  Then,  if 
that  be  so,  the  defendant  by  his  subsequent  act  cannot  deprive 
the  plaintiff  of  an  advantage  which  he  has  already  lawfully 
acquired." 

The  case  of  Williams  v.  Morland  {e)  has  been  supposed  to  be  William  v. 
somewhat  at  variance  with  the  doctrine  laid  down  in  the  cases  ^^^'*^' 
already  cited :  but  when  viewed  with  the  light  thrown  upon  it  by 
more  recent  decisions  (/),  it  appears  to  present  nothing  incon- 
sistent with  the  principle  already  laid  down;  though  it  may  be 
oonoeded,  that  some  of  the  expressions  made  use  of  by  the  learned 
judges  in  that  case  are  rather  ambiguous.  The  declaration  in 
that  case  stated,  "That  the  plaintiff,  by  reason  of  a  dwelling- 
house  and  land,  &c.,  enjoyed  the  benefit  and  advantage  of  the 
water  of  a  stream,  called  the  Lee  river,  which  ought  to  flow  past 


(#)  (1824),  2  B.  &  Cr.  910  ;  4  Dowl.  &  (/)  See  Mason  v.  Hill  (1833).  5  B.  & 

R.  683 ;  26  R.  R.  579.  Ad.  1 ;  2  Ney.  &  M.  747 ;  39  R.  R.  3d4. 
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William  v.    the  premises  of  the  plaintiff,  for  supplying  them  with  water ;  that 

1 —  the  defendant   erected   a  flood-gate,  and  thereby  prevented  the 

water  from  running  and  flowing  in  its  regular  course,  and  caused 
the  water  of  the  stream  to  run  in  a  different  direction,  and  with 
increased  violence  and  impetuosity  against  the  banks  of  the 
plaintiff,  and  undermined,  washed  away,  damaged  and  destroyed 
them."  There  was  a  second  more  general  count,  which  also 
charged  the  injury  to  be  to  the  banks  of  the  plaintiff.  At  the 
trial,  before  Graham,  B.,  the  jury  foimd  that  no  damage  had  been 
done  to  the  plaintiff's  banks,  but  that  their  bad  condition  was 
caused  by  the  plaintiff's  neglect  to  repair  them;  but  the  jmy 
added,  that  they  thought  the  defendant  should  not  stop  the  water 
in  summer  time.  It  was  then  insisted,  that  the  plaintiff  was 
entitled,  upon  this  finding,  to  a  verdict,  because  the  defendant 
had  stopped  the  water  from  coming  to  the  plaintiff's  premises  in 
the  summer  time.  But  the  learned  judge  was  of  opinion,  that, 
inasmuch  as  the  plaintiff,  in  his  declaration,  did  not  complain 
that  he  was  deprived  of  a  supply  of  water,  but  that  the  natural 
course  of  the  stream  was  altered,  and  that  the  water  was  caused 
to  flow  with  greater  impetuosity  against  his  lands,  whereby  the 
banks  were  injured,  and  as  the  jury  had  found  that  the  banks 
were  not  injured  by  such  flowing  of  the  water,  the  defendant  was 
entitled  to  a  verdict.  Liberty,  however,  was  given  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him ;  but  the  rule  nisi  was  discharged 
without  hearing  the  defendant's  counsel. 

The  true  ground  of  the  decision  of  the  Court  of  King's  Bench 
in  this  case  appears  to  be  that  taken  by  the  learned  judge  at  nisi 
prius,  viz.,  that  the  action  was  brought  without  reference  to  any 
easement  at  all,  for  an  alleged  wrongful  act  of  the  defendant  in 
throwing  back  water  on  the  plaintiff's  land,  and  injuring  his 
banks ;  a  groimd  of  action  that  totally  failed  in  proof  (jfj.  The 
observations  of  the  learned  judges,  as  to  the  general  law  of 
flowing  water,  were  totally  uncalled  for  by  the  question  then 
before  the  court.  "Flowing  water,"  said  Bayley,  J.,  "is 
originally  publici  juris;  so  soon  as  it  is  appropriated  by  an 
individual,  his  right  is  co-extensive  with  the  beneficial  use  to 
which  he  appropriated  it ;  subject  to  that  right  all  the  rest  of  the 
water  remains  publici  juris." 

(^)  Sec  per  CuriMn  in  Maton  v.  Hill  (1833),  5  B.  &  Ad.  20 ;  2  Ney.  &  M.  747; 
39  B.  B.  354. 
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In  Liggim  v.  Inge  (A),  already  cited,  the  precise  question  now  ^mj^i  v. 
treated  of  did  not  arise :  the  original  right  of  the  plaintiff  to  the 
flowing  water  was  not  denied,  and  the  case  turned  entirely  on 
the  effect  of  a  parol  licence.  In  the  judgments  in  WilliarM  v. 
Morland^  as  well  as  in  Liggins  v.  Inge^  there  are  dicta  to  the 
effect,  "that,  by  the  law  of  England,  the  possessor  who  first 
appropriates  any  part  of  water  flowing  through  his  land  to  his 
own  use,  has  a  right  to  the  use  of  so  much  as  he  then  appro- 
priates against  any  other : "  but  more  recent  decisions,  in  which 
all  the  authorities  have  been  elaborately  reviewed  and  considered, 
have  established  that  this  position  is  correct  only  if  taken  with 
the  qualification,  "  that,  by  such  appropriation,  no  greater  right 
is  claimed  than  to  a  flow  of  water  in  its  usual  and  accustomed 
course : "  it  being  clearly  settled  that  no  appropriation,  except 
for  such  a  period  as  will  confer  an  easement,  can  diminish  the 
natural  rights  of  other  parties  possessing  lands  along  the  course 
of  the  stream." 

"  The  right  to  the  use  of  water,"  said  Sir  J.  Leach,  in  Wright  v.  bright  v. 
E(ncard{%)y  "rests  upon  clear  and  settled  principles;  primft  facie, 
the  proprietor  of  each  bank  of  a  stream  is  the  proprietor  of  half  the 
land  covered  by  the  stream,  but  there  is  no  property  in  the  water. 
Every  proprietor  has  an  equal  right  to  use  the  water  which  flows  in 
the  stream,  and  consequently  no  proprietor  can  have  the  right  to 
use  the  water  to  the  prejudice  of  any  other  proprietor.  Without 
the  consent  of  the  other  proprietors  who  may  be  affected  by  his 
operations,  no  proprietor  can  either  diminish  the  quantity  of  water 
which  would  otherwise  descend  to  the  proprietors  below,  or  throw 
the  water  back  upon  the  proprietors  above.  Every  proprietor  who 
claims  a  right  either  to  throw  the  water  back  above,  or  to  diminish 
the  quantity  of  water  which  is  to  descend  below,  must,  in  order  to 
maintain  his  claim,  either  prove  an  actual  grant  or  licence  from  the 
proprietors  affected  by  his  operations,  or  must  prove  an  uninter- 
rupted enjoyment  of  twenty  years."  The  learned  judge  then 
added,  "  that  an  action  will  lie  at  any  time  within  twenty  years 
where  injury  happens  to  arise  in  consequence  of  the  new  purpose 
of  the  party  to  avail  himself  of  his  common  right "  (k). 

(h)  (1831),  7  Bing.  682  ;  6  Moo.  &  P.       874 ;  34  R.  R.  680 ;   S.  C.  in  error,  8 
712;  83R.  R.  615.  Bing.   204;    I   Moo.   &  Scott,  401;   2 

Cr.  &  J.  265 ;  which  appears  to  have 


(i)  (1823),  1  Sim.  &  Stuart,  190;  24      Jf-  *  •'•  ^^^\  wmch  appears  to  nave 
fi.  R  IBS  «*"•«-  ««'t«*fi'i  iJ'v,  ^t      been  compromised  ;  Menzmx.  The  Mar- 

quis of  Breadalbane  (1828),  3  Blig^  "^^  " 
(*)  lUx  V.  Traff(^d  (1831),  1  B.  &  Ad.       414  ;  32  R.  R.  103. 

G.  17 
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Mmoh  v.  Sill.  The  case  of  Mason  v.  Riil  (/),  which  may  be  considered  as  having 
settled  the  law  on  this  point  (m),  came  twice  before  the  Court  of 
King's  Bench,  and  on  both  occasions  elaborate  judgments  were 
pronounced,  both  fully  sanctioning  the  principle,  "that  if  the 
owner  of  land  adjoining  a  stream  has  once  appropriated  the  water 
to  a  beneficial  purpose,  he  may  maintain  an  action  against  any 
person  diverting  it  from  its  usual  course,  though  such  diversion  be 
the  continuation  of  an  act  done  previous  to  that  beneficial  appro- 
priation on  his  part,  provided  such  diversion  has  not  continued  for 
a  sufficient  length  of  time  to  confer  an  easement." 

The  declaration  stated,  "that  the  plaintiff  was  lawfully  possessed 
of  a  small  manufactory  and  premises,  and  by  reason  thereof  ought 
to  have  had  and  enjoyed  the  benefit  and  advantage  of  the  water  of 
a  certain  stream,  which  had  been  used  to  run  and  flow,  and  of  right 
ought  still  to  run  and  flow,  to  his  mill,  &c.,  in  great  purity  and 
plenty,  to  supply  the  same  with  water  for  working,  using,  and 
enjoying  the  same,  and  for  other  necessary  purposes;  that  tiie 
defendants,  by  a  certain  dam  and  obstructions  across  the  stream 
above  the  plaintiff's  premises,  impounded,  penned  back,  and  stopped 
the  water,  and  by  pipes,  stiles,  &o.,  diverted  it  from  the  plaintiffs 
premises,  and  prevented  it  from  flowing  along  the  usual  and  proper 
course ;  and  further,  that  the  defendants  iujuriously  heated,  cor- 
rupted, and  spoiled  the  water,  so  that  it  became  of  no  use  to  the 
plaintiff,  whereby  he  was  prevented  from  using  his  mill  and  pre- 
mises in  so  extensive  and  beneficial  a  manner  as  he  otherwise  wotdd 
have  done."  At  the  trial  before  Bosanquet,  J.,  the  following 
appeared  to  be  the  facts  of  the  case.  The  plaintiff  and  the 
defendants  had  land  contiguous  to  the  stream ;  the  land  of  the 
defendants  being  situate  on  a  part  of  the  stream  above  the  land  of 
the  plaintiff.  The  stream  acted  as  a  sewer  to  part  of  the  town  of 
Newcastle-under-Lyme,  and  the  water  was  consequently  foul  and 
muddy :  it  had  been  unprofitable  to  both  parties  until  it  was 
diverted  by  the  defendants ;  this  diversion  took  place  in  1818,  by 
the  defendants  erecting  a  weir  or  dam  across  the  stream  at  the  part 
contiguous  to  their  own  land.  By  means  of  this  weir,  and  of 
channels  and  reservoirs  made  in  their  land,  great  part  of  the  water 
was  conveyed  to  certain  buildings  belonging  to  them  at  some  dis- 
tance from  the  weir,  and  there  used  as  paort  of  the  supply  of  water 


(/)  (1832)»  3  B.  &  Ad.  804 ;  5  B.  &  Ad.  (m)  [See  judgment  in  JSmirey  y.  (hem 
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neceesary  for  a  steam  engine.  About  ten  years  after  this  diversion,  ^^'^  ^'  ^*^^' 
the  plaintiff  made  a  channel  in  his  lahd  oontiguons  to  the  stream, 
for  conveying  the  water  to  some  buildings  belonging  to  him  at  a 
little  distance  from  the  stream,  for  the  purpose  of  some  process  of 
manufacture  not  previously  carried  on  there.  Some  attempts  at 
accommodation  between  the  parties  took  place,  but  were  ineffectual 
or  unsatisfactory,  and  therefore  the  action  was  brought ;  the  plain- 
tiff's works  were  occasionally  suspended  for  want  of  the  water 
diverted  by  the  defendants,  and  which,  after  it  had  been  used  by 
them,  was  suffered  to  pass  away  into  a  level  below  the  plaintiff's 
works. 

It  was  contended  on  the  part  of  the  defendants,  that  as  they 
had  first  appropriated  the  use  of  the  water  in  the  sewer  to 
beneficial  purposes  without  injuring  the  plaintiff,  they  hod 
acquired  a  right  thereto,  and  were  not  answerable  for  the 
diversion ;  and  Williams  v.  Morland  was  cited.  The  learned  judge, 
acting  upon  that  authority,  directed  the  jury  to  find  a  verdict  for 
the  defendants. 

In  the  ensuing  term  a  rule  was  obtained  for  a  new  trial,  on  the 
ground  that  the  defendants,  who  had  diverted  the  water,  could 
acquire  no  right  to  have  it  flow  in  its  new  channel  by  mere 
appropriation  without  twenty  years'  immolested  enjoyment.  Cause 
having  been  shown  against  the  rule,  the  Court  took  time  to  consider 
their  judgment,  which  was  afterwards  declared  by  Lord  Tenterden. 
After  stating  the  facts  of  the  case,  his  Ijordship  proceeded,  "  In 
this  state  of  things  the  present  action  was  brought ;  and  for  the 
defendants  it  was  insisted  that  they,  having  first  appropriated  the 
water  beneficially  to  their  use  at  a  time  when  the  appropriation 
was  not  injurious  to  the  plaintiff,  had  a  right  to  the  water  and  to 
the  use  of  it,  notwithstanding  the  diversion  had,  by  subsequent 
acts  of  the  plaintiff,  become  injurious  to  him.  The  plaintitf,  on 
the  other  hand,  insisted  that  the  defendants  did  not,  nor  could  by 
law,  acquire  a  right  to  the  water  by  a  diversion  and  enjoyment 
for  a  period  short  of  twenty  years.  The  several  decisions  and 
dicta  of  learned  judges  on  this  subject  were  quoted  at  the  bar, 
and  need  not  be  repeated.  It  appears  to  have  been  held  that  a 
person  could  not  complain  of  a  diversion  or  obstruction  of  water 
from  which,  at  the  time  of  his  complaint,  he  suffered  nothing; 
which  seems  to  have  been  on  the  ground,  that  in  such  a  case  it  was 
injuria  sine  damno.  It  is  not  now  necessary  to  say  whether  such 
a  principle  should  be  admitted.    The  only  decision  upon  a  question 

17(2) 
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Maton  V.  Hiu.  like  that  in  the  present  case,  is  the  judgment  of  the  present  Master 
of  the  Eolls,  then  Vice-Chanoellor,  in  the  case  of  Wright  v. 
Howard  {n).  This  judgment  is  expressed  in  language  so  perspicuous 
and  comprehensive  that  I  shall  here  quote  it." 

His  Lordship  then  cited  the  judgment  of  the  Master  of  the 
Rolls  as  above  given  (o),  and  concluded  by  sajing,  "  We  all  agree 
in  the  judgment  thus  delivered;  and  upon  the  authority  of  that 
decision  and  the  reasoning  of  the  learned  judge,  we  are  of  opinion 
that  the  defendants  did  not  acquire  a  right  by  their  appropriation 
against  the  use  which  the  plaintiff  afterwards  sought  to  make  of 
the  water ;  and  consequently  the  rule  for  a  new  trial  must  be  made 
absolute." 

On  the  second  trial  the  jury  foimd  a  special  verdict,  the  sub- 
stance of  which  is  set  out  in  the  judgment  of  the  Court,  which  was 
delivered  by  Lord  Denman,  C.  J.,  after  time  had  been  taken  by 
the  Court  to  consider.  After  stating  the  pleadings,  his  Lordship 
proceeded  as  follows : — 

^^  The  substance  of  the  special  verdict  is  this :  The  defendaDts' 
mill  was  erected  in  1818 ;  the  plaintiff's  in  1823,  on  a  piece  of 
land,  the  former  owner  and  occupier  of  which  had,  for  twenty 
years  prior  to  1818,  appropriated  the  water  of  the  stream  and 
springs  for  watering  his  cattle  and  irrigating  that  land. 

"  At  the  time  when  the  defendants'  mill  was  erected,  the  then 
owner  and  occupier  of  the  plaintiff's  land  gave  a  parol  licence  to 
the  defendants  to  make  a  dam  at  a  particular  place  above,  where 
the  Sitchwell  Tree  stood,  and  to  take  what  water  they  pleased  from 
that  point  to  their  mill,  which  water  was  so  taken  and  returned  by 
pipes  into  the  stream  above  the  spot  where  the  plaintiff's  mill  was 
afterwards  erected. 

"In  1818  the  defendants  conducted  part  of  the  water  of  the 
Over  Canal  Springs^  which  had  before  flowed  into  the  stream,  into 
a  reservoir  for  the  use  of  their  mill. 

"  After  the  plaintiff  erected  his  mill,  namely,  in  1828,  he  appro- 
priated to  its  use  all  the  surplus  water,  viz.,  that  which  flowed  over 
and  through  the  dam ;  that  from  the  Over  Canal  SpnngSy  which 
was  not  conducted  into  the  reservoir;  and  all  from  the  SUehitell 
Spring  (which  was  another  feeder  of  the  brook) ;  and  also  that 
which  was  retiimed  by  the  defendants  into  the  stream. 


(n)  (1S23),  I  Sim.  &  Stu.  190 ;  24  B.  B.  169.  (o)  Ante,  p.  257. 


Digitized  by  VjOOQIC 


RIGHTS  TO  WATER.  261 

"In  January,  1829,  the  plaintifE  demolished  the  dam  at  the  ^o»on y. HUi. 
Sitchicell  Spring.  The  defendants  erected  a  new  dam  lower  down, 
and  by  means  of  it  diverted  from  the  plaintiff's  mill,  at  some 
times,  all  the  stream,  including  all  the  water  so  appropriated ;  at 
others  a  part  of  it,  and  returned  the  remainder  in  a  heated  state 
into  the  stream. 

"And  the  questions  upon  this  special  verdict  are, — 

"  Whether  the  plaintiff  is  entitled  to  recover  for  the  diversion 
of  the  whole  water  of  the  stream,  or  of  any  and  what  part  of  it,  or 
for  the  heating  of  the  part  returned  ? 

"  That  the  plaintiff  has  a  right  to  a  verdict  for  the  injury  sus- 
tained by  the  abstraction  of  the  whole  of  the  surplus  water j  and  by 
the  abstraction  of  part  and  the  heating  of  the  remainder  of  that 
surplus  water,  does  not  admit  of  the  least  doubt.  In  any  view  of 
the  law  on  this  subject, — whether  the  right  to  the  use  of  flowing 
water  be  in  the  first  occupant,  as  the  defendants  allege,  or  in  the 
possessor  of  the  land  through  which  it  flows  in  its  natural  course, 
as  is  contended  on  the  other  side, — the  plaintiff  was  entitled  to 
this  surplus,  for  he  filled  both  characters ;  he  was  the  first  occu- 
pant of  it,  and  the  owner  and  occupier  of  the  land  through  which 
it  flowed.  In  this  respect  the  case  is  exactly  like  that  of  Beaky 
V.  Shaw  (p), 

"  The  learned  counsel  for  the  defendants  argued,  that  inasmuch 
as  the  plaintiff  pulled  down  the  dam  at  the  Sitchwell  Tree,  in  con- 
sequence of  which  the  new  dam  was  erected,  he  must  be  considered 
as  the  author  of  the  mischief,  and  has  no  right  to  complain  of  it. 
It  is,  however,  quite  impossible  to  sustain  such  a  position.  If  the 
plaintiff  committed  a  wrongful  act  in  demolishing  the  dam,  the 
defendants  might  have  restored  it,  or  brought  an  action ;  they  had 
no  right  to  construct  another  at  a  different  place,  and  by  means  of 
it  abstract  more  water  than  the  other  did. 

"  The  remaining  questions  are,  whether  the  plaintiff  can  recover, 
in  respect  of  the  abstracting,  or  the  injury  by  heating,  of  that 
portion  of  water  which  was  before  diverted  by  the  licence  of  the 
then  owner  and  occupier  of  the  plaintiff's  field,  and,  secondly,  in 
respect  of  that  portion  of  the  Over  Canal  Spnngs,  which  was 
conveyed  in  1818  to  the  defendants'  reservoir; — ^both  of  which 
portions  have  been  at  one  time  entirely,  and  at  another  partially 
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Miuon  ▼.  EiiL  abstracted,  and  in  the  latter  case  returned  in  a  heated  state  into 
the  brook ;  and  we  are  of  opinion  that  the  plaintifE  is  entitled  to 
recover  in  respect  of  both. 

'*  As  to  the  first  of  these  portions,  the  defendants  contend  that 
the  plaintiff  has  no  right  of  action,  because  the  former  owner  and 
occupier  of  his  land  gave  an  irrevocable  licence  by  parol  to  the 
defendants  to  divert  so  much  water  by  the  Sitchtcell  Tree  Dam ; 
and  to  prove  that  a  parol  licence  to  divert  water,  which  had  been 
acted  upon  by  the  person  to  whom  it  was  given,  and  expense  in- 
curred in  consequence,  is  irrevocable,  the  case  of  Liggins  v.  Inge  (g) 
was  cited.  But,  admitting  that  the  licence  to  abstract  the  water  at 
that  particular  point,  and  by  means  of  that  dam,  was  irrevocable, 
and  therefore  that  the  plaintiff  was  a  wrongdoer  in  pulling  the 
dam  down,  it  by  no  means  follows  that  the  plaintiff  is  not  to 
recover  for  an  equal  portion  of  water  abstracted  at  a  different 
place.  In  the  first  place,  the  licence  is  not  general  to  take  away 
at  any  pointy  but  at  this  only ;  and  in  the  second  place,  if  the 
licence  had  been  general,  to  take  away  at  any  place^  it  would  have 
been  clearly  revocable,  except  as  to  such  places  where  it  had  been 
acted  upon,  and  expense  incurred  (for  it  is  on  that  ground  only 
that  such  a  licence  can  be  irrevocable)  ;  and  as  it  was  revoked 
before  the  last  dam  was  erected,  the  defendants  could  not  justify 
the  abstraction  of  any  portion  of  the  water  by  virtue  of  the  licence 
at  such  dam. 

"  The  last  question  is,  whether  the  plaintiff  ought  to  recover  in 
respect  of  that  portion  of  the  water  which  was  diverted  from  the 
Over  Canal  Springs,  and  collected  in  a  tank  in  1818.  This  was 
taken  without  licence,  and  appropriated  by  the  defendants  to  the 
use  of  their  mills  before  any  other  appropriation,  but  has  not  been 
so  appropriated  for  twenty  years  ;  and  the  point  to  be  decided  is, 
whether  the  defendants,  by  so  doing,  acquired  any  right  to  this 
against  the  plaintiff,  through  whose  field  it  would  otherwise  have 
flowed  in  its  natural  course ;  and  we  are  of  opinion  that  they 
did  not. 

"This  point  might,  perhaps,  be  disposed  of  in  favour  of  the 
plaintiff,  even  admitting  the  law  to  be  as  contended  for  by  the 
defendants,  that  the  first  occupant  acquires  a  right  to  flowing 
water ;  for,  by  this  special  verdict,  all  the  water  of  the  brook  is 
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found  to  have  been  appropriated  by  Ashley  the  father,  and  used  Jftww  v.  Sill, 

for  twenty  years  up  to  the  year  1818,  for  watering  his  cattle  and 

irrigating  the  field  now  the  plaintiff's.    A  right  to  use  the  water, 

thus  acquired  by  occupancy,   in  right  of  the  field,  must  have 

passed  to  the  plaintiff,  and  could  not  be  lost  by  mere  non-user 

from  1819  to  1829;  and  the  total  or  partial  abstraction  of  the 

water  may  be  an  injury  to  such  a  right  in  point  of  law,  though  no 

actual  damage  is  found  by  the  jury  to  have  been  sustained  in  that 

respect.     But  we  do  not  wish  to  rest  a  judgment  for  the  plaintiff 

on  this  narrow  ground.     We  think  it  much  better  to  discuss,  and, 

as  far  as  we  are  able,  to  settle  the  principle  on  which  rights  of  this 

nature  depend. 

"  The  proposition  for  which  the  plaintiff  contends  is,  that  the 
possessor  of  land,  through  which  a  natural  stream  runs,  has  a 
right  to  the  advantages  of  that  stream  fiowing  in  its  natural 
course,  and  to  use  it  when  he  pleases,  for  any  purposes  of  his 
own,  not  inconsistent  with  a  similar  right  in  the  proprietors  of 
the  land  above  and  below — that  neither  can  any  proprietor  above 
diminish  the  quantity,  or  injure  the  quality  of  water,  which 
would  otherwise  descend,  nor  can  any  proprietor  below  thi'ow 
back  the  water  without  his  licence  or  grant : — and  that,  whether 
the  loss,  by  diversion,  of  the  general  benefit  of  such  a  stream  be 
or  be  not  such  an  injury  in  point  of  law,  as  to  sustain  an  action 
without  some  special  damage,  yet,  as  soon  as  the  proprietor  of 
the  land  has  applied  it  to  some  purpose  of  utility,  or  is  prevented 
from  so  doing  by  the  diversion,  he  has  a  right  of  action  against 
the  person  diverting. 

"  The  proposition  of  the  defendants  is,  that  the  right  to  flowing 
water  is  publici  juris,  and  that  the  first  person  who  can  get  pos- 
session of  the  stream,  and  apply  it  to  a  useful  purpose,  has  a 
good  title  to  it  against  all  the  world,  including  the  proprietor  of 
the  land  below,  who  has  no  right  of  action  against  him,  unless 
such  proprietor  has  already  applied  the  stream  to  some  useful 
purpose  also,  with  which  the  diversion  interferes ;  and,  in  default 
of  his  having  done  so,  may  altogether  deprive  him  of  the  benefit 
of  the  water. 

"In  deciding  this  question,  we  might  content  ourselves  by 
referring  to,  and  relying  on,  the  judgment  of  this  Court  in  this 
case,  on  the  motion  for  a  new  trial  (r) ;   but  as  the  point  is  of 

(r)  (1832),  3  B.  &  Ad.  304  ;  39  B.  B.  354. 
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Mason  v.  ffjij,  importance,  and  the  form  in  which  it  is  now  again  presented  to  iifl 
leads  to  a  belief  that  it  will  be  carried  to  a  court  of  error,  we 
think  it  right  to  give  the  reasons  for  our  judgment  more  at  lai^. 

*'  The  position,  that  the  first  occupant  of  running  water  for  a 
beneficial  purpose  has  a  good  title  to  it,  is  perfectly  true  in  this 
sense,  that  neither  the  owner  of  the  land  below  can  pen  back  the 
water,  nor  the  owner  of  the  land  above  divert  it  to  his  prejudice. 
In  this,  as  in  other  cases  of  injuries  to  real  property,  possession 
is  a  good  title  against  a  vnrongdoer ;  and  the  owner  of  the  land 
who  applies  the  stream  that  runs  through  it  to  the  use  of  a  mill 
newly  erected,  or  other  purposes,  if  the  stream  is  diverted  or 
obstructed,  may  recover  for  the  consequential  injury  to  the  mill 
The  Earl  of  Rutland  v.  Botcler  («).  But  it  is  a  very  different 
question,  whether  he  can  take  away  from  the  owner  of  the  land 
below  one  of  its  natural  advantages,  which  is  capable  of  being 
applied  to  profitable  purposes,  and  generally  increases  the  fer- 
tility of  the  soil,  even  when  unapplied,  and  deprive  him  of  it 
altogether  by  anticipating  him  in  its  application  to  a  useful  pur- 
pose. If  this  be  so,  a  considerable  part  of  the  value  of  an  estate, 
which,  in  manufacturing  districts  particularly,  is  much  enhanced 
by  the  existence  of  an  unappropriated  stream  of  water  with  a 
fall  within  its  limits,  might  at  any  time  be  taken  away ;  and,  by 
parity  of  reasoning,  a  valuable  mineral  or  brine  spring  might  he 
abstracted  from  the  proprietor  in  whose  land  it  arises,  and  con- 
verted to  the  profit  of  another. 

'^  We  think  that  this  proposition  has  originated  in  a  mistaken 
view  of  the  principles  laid  down  in  the  decided  cases  of  Bealey  v. 
Shaw  it)y  Saunders  v.  Newman  (w),  Williams  v.  Morland  (a?).  It 
appears  to  us  also,  that  the  doctrine  of  Blackstone  and  the  dicta 
of  learned  judges,  both  in  some  of  those  cases  and  in  that  of  Oox 
V.  Matthews  (j/),  have  been  misconceived. 

"In  the  case  of  Bealey  v.  Shaw^  the  point  decided  was,  that 
the  owner  of  land  through  which  a  natural  stream  ran  (which 
was  diminished  in  quantity  by  having  been  in  part  appropriated 
to  the  use  of  works  above,  for  twenty  years  and  more,  without 
objection,)  might,  after  erecting  a  mill  on  his  own  land,  maintain 
an  action  against  the  proprietor  of  those  works,  for  an  injuiy  to 


9)  (1623),  Palmer,  290.  [x)  (1824),  2  B.  &  C.  910;  26  R.  R. 

1)  (1806),  6  East,  208  ;  8  R.  R.  466.       579. 
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that  mill,  by  a  further  subsequent  diversion  of  the  water.  This  Ji^«»<>«  ▼•  ^♦^• 
dedsion  is  in  exact  aooordanoe  with  the  proposition  contended  for 
by  the  plaintiff,  that  the  owner  of  the  land  through  which  the 
stream  flows,  may,  as  soon  as  he  has  conyerted  it  to  a  purpose 
producing  benefit  to  himself,  maintain  an  action  against  the 
owner  of  the  land  above,  for  a  subsequent  act,  by  which  that 
benefit  is  diminished,  and  it  does  not  in  any  degree  support  the 
position,  that  the  first  occupant  of  a  stream  of  water  has  a  right 
to  it  agaimt  the  proprietor  of  land  below.  Lord  EUenborough 
distinctly  lays  down  the  rule  of  law  to  be,  that,  '  independent  of 
any  particular  enjoyment  used  to  be  had  by  another,  every  man 
has  a  right  to  have  the  advantage  of  a  flow  of  water  in  his  own 
land,  without  diminution  or  alteration.  But  an  adverse  right 
may  exist,  founded  on  the  occupation  of  another;  and  though 
the  stream  be  either  diminished  in  quantity  or  even  corrupted  in 
quality,  as  by  means  of  the  exercise  of  certain  trades,  yet  if  the 
occupation  of  the  party  so  taking  or  using  it  have  existed  for  so 
long  a  time  as  may  raise  the  presumption  of  a  grant,  the  other 
party,  whose  land  is  below,  must  take  the  stream  subject  to  such 
adverse  right.'  Mr.  Justice  Lawrence  confirms  the  opinion  of 
Mr.  Baron  Graham  on  the  trial,  that  ^persons  possessing  lands 
on  the  banks  of  rivers  had  a  right  to  the  flow  of  the  water  in  its 
natural  stream,  unless  there  existed  before  a  right  in  others  to 
enjoy  or  divert  any  part  of  it  to  their  own  use.'  Mr.  Justice  Le 
Blanc  in  his  judgment  says  as  follows : — *  The  true  rule  is,  that, 
after  the  erection  of  works,  and  the  appropriation,  by  the  owner 
of  land,  of  a  certain  quantity  of  the  water  flowing  over  it,  if  a 
proprietor  of  other  land  afterwards  takes  what  remains,  the  first- 
mentioned  owner,  however  he  might,  before  such  second  appropria- 
tion,  have  taken  to  himself  so  much  more,  cannot  do  so  afterwards  ; ' 
and  this  expression,  in  which,  in  truth,  that  learned  judge  cannot 
be  considered  as  giving  any  opinion  upon  the  effect  of  a  prior 
appropriation,  is  the  only  part  of  the  ease  which  has  any  tendency 
to  support  the  doctrine  contended  for  by  the  defendants. 

"  The  case  of  Saunders  v.  Newman  (s)  is  no  authority  upon 
this  question,  and  is  cited  only  to  show,  that  Mr.  Justice  Holroyd 
quotes  the  opinion  of  Le  Blanc,  J.,  above  mentioned;  and  he 
confirms  it,  so  far  as  this,  that  the  plaintiff,  by  erecting  his  new 
mill,  appropriated  to  himself  the  water  in  its  then  state,  and  had 

(a)  (1818),  I  B.  &  A.  258 ;  19  R.  R.  312. 
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Maton  ▼.  miL  a  right  of  action  for  any  subsequent  alteration,  to  the  prejudioe 
of  his  mill ;  about  which  there  is  no  question. 

"  The  last  and  principal  authority  cited  is  that  of  Willianu  v. 
Morland  {a) . 

"  The  case  itself  decides  no  more  than  this  :  that  the  plaintiff, 
haying  in  his  declaration  complained  that  the  defendants  had,  by 
a  flood-gate  across  the  stream  above,  prevented  the  water  from 
running  in  its  regular  course  through  the  plaintiff's  land,  and 
caused  it  to  flow  with  increased  force  and  impetuosity,  and 
thereby  undermined  and  damaged  the  plaintiff's  banks,  could 
not  recover,  the  jury  having  found  that  no  mch  damage  was 
sustained.  The  judgments  of  all  the  judges  proceed  upon  this 
ground  ;  though  there  are  some  observations  made  by  my  brother 
Bayley,  which  would  seem  at  first  sight  to  favour  the  proposition 
contended  for  by  the  defendants. 

"These  observations  are,  that  *  flowing  water  is  originally 
publici  juris.  So  soon  as  it  is  appropriated  by  an  individual,  his 
right  is  co-extensive  with  the  beneficial  use  to  which  he  appro- 
priates it.  Subject  to  that  right,  all  the  rest  of  the  water  remains 
publici  juris.  The  party  who  obtains  a  right  to  the  exclusive 
enjoyment  of  the  water,  does  so  in  derogation  of  the  primitive 
right  of  the  public.  Now,  if  this  be  the  true  character  of  the 
right  to  water,  a  party  complaining  of  the  breach  of  such  right 
ought  to  show  that  he  is  prevented  from  having  water  which  he 
has  acquired  a  right  to  use  for  some  beneficial  purpose  '  (6). 

"  The  dictum  of  Lord  Chief  Justice  Tindal  in  Liggim  v.  Inge  {c) 
is  to  this  effect : — *  Water  flowing  in  a  stream,  it  is  well  settled 
by  the  law  of  England,  is  publici  juris.  By  the  Roman  law, 
running  water,  light,  and  air,  were  considered  as  some  of  those 
things  which  were  res  communes,  and  which  were  defined  things, 
the  property  of  which  beloDgs  to  no  person,  but  the  use  to  all. 
And  by  the  law  of  England,  the  person  who  first  appropriates  any 
part  of  this  water  flowing  through  his  land  to  his  own  use,  has  the 
right  to  the  use  of  so  much  as  he  then  appropriates,  against  any 
other ; '  and  for  that  he  cites  Beaky  v.  Shaw  and  others  (d),  which 
case,  however,  is  no  authority  for  this  position,  as  far  as  relates 
to  the  owner  of  the  land  below;  and  probably,  therefore,  the 
Lord  Chief  Justice  intended  the  expression  *  any  other '  to  apply 


(a)  (1824),  2B.  &0.  910;  26R.R.  579.  {e)  (1831),  7  Bing.  692  ;  33  R.  R.6I5. 

{b)  (1824),  2  B.  &  C.  913.  (d)  (1806),  6  East,  208  ;  8  R.  R.  466. 
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only  to  those  who  diverted  or  obstructed  the  stream.  To  these  J/iwow  v.  miK 
dicta  may  be  added  the  passage  from  Blaokstone's  Commen- 
taries, vol.  ii.  p.  14 : — *  There  are  some  few  things  which,  not- 
withstanding the  general  introduction  and  continuance  of  pro- 
perty, must  still  unavoidably  remain  in  common,  being  such 
wherein  nothing  but  an  usufructuary  property  is  capable  of  being 
had ;  and  therefore  they  still  belong  to  the  first  occupant,  during 
the  time  he  holds  possession  of  them,  and  no  longer.  Such 
(among  others)  are  the  elements  of  light,  air,  and  water,  which  a 
man  may  occupy  by  means  of  his  windows,  his  gardens,  his  mills, 
and  other  conveniences ;  such,  also,  are  the  generality  of  those 
animals  which  are  said  to  be  ferse  natures,  or  of  a  wild  and  im- 
tameable  disposition,  which  any  man  may  seize  upon  and  keep  for 
his  own  use  or  pleasure.  All  these  things,  so  long  as  they  remain 
in  possession,  every  man  has  a  right  to  enjoy  without  disturb- 
ance ;  but  if  once  they  escape  from  his  custody,  or  he  voluntarily 
abandons  the  use  of  them,  they  return  to  the  common  stock,  and 
any  man  else  has  an  equal  right  to  seize  and  enjoy  them  after- 
wards.* 

"And,  2  Blaokstone's  Commentaries,  p.  18,  'Water  is  a  move- 
able wandering  thing,  and  must  of  necessity  continue  common 
by  the  law  of  nature ;  so  that  I  can  only  have  a  temporary,  tran- 
sient, usufructuary  property  therein;  wherefore,  if  a  body  of 
water  runs  out  of  my  pond  into  another  man's,  I  have  no  right 
to  reclaim  it.* 

"  None  of  these  dicta,  when  properly  understood  with  reference 
to  the  cases  in  which  they  were  cited,  and  the  original  authorities 
in  the  Roman  law,  from  which  the  position  that  water  is  publici 
juris  is  deduced,  ought  to  be  considered  as  authorities,  that  the 
first  occupier  or  first  person  who  chooses  to  appropriate  a  natural 
stream  to  a  useful  purpose,  has  a  title  against  the  owner  of  land 
below,  and  may  deprive  him  of  the  benefit  of  the  natural  flow  of 
water. 

"  The  Roman  law  is  (2  Inst.  tit.  1,8.  1)  as  follows :  *  Et  quidem 
naturali  jure,  communia  sunt  omnium  hsec :  aer,  aqua  profluens, 
et  mare,  et  per  hoc  littora  maris.'  It  is  worthy  of  remark  that 
Fleta,  enumerating  the  res  communes,  omits  *  aqua  profluens,' 
Lib.  iii.  ch.  1.  Vinnius,  in  his  commentary  on  the  Institutes, 
explains  the  meaning  of  the  text, — 'Communia  sunt,  quae,  a 
natur&  ad  omnium  usum  prodita,  in  nullius  adhuo  ditionem  aut 
dominium  pervenerunt:    Hue  pertinent  pnecipue  aer  et  mare, 


Digitized  by  VjOOQIC 


268 


PARTICULAR  EASEMENTS. 


Maton  y.  Hill,  qugg^  cum  propter  immensitatem,  turn  propter  usum  quem  in 
commune  omnibus  debent,  jure  gentium  divisa  non  sunt,  sed 
relicta  in  suo  jure  et  esse  primsevo,  ideoque  nee  dividi  potuerunt 
Item  aqua  profluens,  hoc  est  aqua  jugis,  qu8B  vel  ab  imbribus 
collecta,  vel  e  venis  terrse  scaturiens,  perpetuum  fluxum  agit, 
flumenque  aut  rivum  perennem  facit.  Po8trem6  propter  maie, 
etiam  littora  maris.  In  hisce  rebus  duo  sunt,  quae  jure  natorali 
omnibus  competunt.  Primum  communis  omnium  est  banim 
rerum  usus,  ad  quem  natur&  eomparatae  sunt:  tum  siquid  earam 
rerum  per  naturam  occupari  potest,  id  eateniis  occupantis  fit, 
quateniis  e&  occupatione  usus  ille  promiscuus  non  laeditur.'  And 
he  proceeds  to  describe  the  use  of  water,  *  aqua  profluens  ad 
lavandum  et  potandum  unicuique  Jure  naturali  concessaJ 

"The  law  as  to  rivers  is,  *flimiina  autem  omnia  et  portuB 
puhlica  sunt,  ideoque  jus  piscandi  omnibus  commune  est  in  porta 
fluminibusque/  And  Vinnius,  in  his  commentary  on  this  last 
passage,  says,  'unicuique  licet  in  flumine  publico  navigare  et 
piscari.'  And  he  proceeds  to  distinguish  between  a  river  and  its 
water :  the  former  being,  as  it  were,  a  perpetual  body,  and  under 
the  dominion  of  those  in  whose  territories  it  is  contained;  the 
latter  being  continually  changing,  and  incapable,  whilst  it  is  there, 
of  becoming  the  subject  of  property,  like  the  air  and  sea. 

"  In  the  Digest,  book  43,  tit.  13,  in  public  rivers,  whether 
navigable  or  not^  it  appears  that  every  one  was  forbidden  to  lower 
the  water  or  narrow  the  course  of  the  stream,  or  in  any  way  to 
alter  it,  to  the  prejudice  of  those  who  dwelt  near.  Tit.  12 
distinguishes  between  public  and  private  rivers ;  and  in  section  4 
it  is  said  that  private  rivers  in  no  way  differ  from  any  other 
private  place. 

"  From  these  authorities,  it  seems  that  the  Roman  law  con- 
sidered running  water,  not  as  a  bonum  vacans  in  which  anyone 
might  acquire  a  property ;  but  as  public  or  common,  in  this  sem 
onJi/y  that  all  might  drink  it,  or  apply  it  to  the  necessary  purposes 
of  supporting  life ;  and  that  no  one  had  any  property  in  the  water 
itself,  except  in  that  particular  portion  which  he  might  have 
abstracted  from  the  stream,  and  of  which  he  had  the  possession; 
and  during  the  time  of  such  possession  only. 

"  We  think  that  no  other  interpretation  ought  to  be  put  upon 
the  passage  in  Blackstone;  and  that  the  dicta  of  the  learned 
judges  above  referred  to,  in  which  water  is  said  to  be  publid  jurifl, 
are  not  to  be  understood  in  any  other  than  this  sense ;  and  it 
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appears  to  us  that  there  is  no  authority  in  our  law,  nor,  as  far  we  iffl*o»  ▼.  sm. 

know,  in  the  Roman  law  (which,  however,  is  no  authority  in  ours), 

that  the  first  occupant  (though  he  may  be  the  proprietor  of  the 

land  above)  has  any  right,  by  diverting  the  stream,  to  deprive 

the  owner  of  the  land  below  of  the  special  benefit  and  advantage 

of  the  natural  flow  of  water  therein. 

"  It  remains  to  observe  upon  one  case  which  was  cited  for  the 
defendants  {Cox  v.  Mattheics  (e) ),  in  which  Lord  Hale  said,  *  if  a 
man  hath  a  watercourse  running  through  his  ground  and  erects 
a  mill  upon  it,  he  may  bring  his  action  for  diverting  the  stream, 
and  not  say  antiquum  molendinum;  and  upon  the  evidence  it 
will  appear  whether  the  defendant  hath  ground  through  which  the 
stream  runs  before  the  plaintiff's,  and  that  he  used  to  turn  the 
stream  as  he  saw  cause;  for  ot/iertcise  he  cannot  justify  it,  though 
the  mill  be  newly  erected.'  What  is  said  by  Lord  Hale  is 
perfectly  consistent  with  the  proposition  insisted  upon  by  the 
plaintiff ;  and  the  defendants  in  the  supposed  case  would  have  no 
right  to  divert  unless  they  had  gained  it  by  prescription  (which  is 
the  meaning  of  Lord  Hale),  or,  according  to  the  modem  doctrine, 
until  the  presumption  of  a  grant  had  arisen. 

"  And  this  view  of  the  case  accords  with  the  law,  as  laid  down 
by  Serjeant  Adair,  Chief  Justice  of  Chester,  in  Prescott  v. 
Phillips  (/),  and  by  Lord  EUenborough  in  Bealey  v.  Shato  (^), 
and  by  the  Master  of  the  Bolls  in  his  limiinous  judgment  in 
Howard  v.  Wnght  (h). 

"We  are,  therefore,  clearly  of  opinion,  that  the  plaintiff  is 
entitled  to  recover  in  respect  of  the  abstracting  of  the  water  taken 
from  the  Over  Canal  Springs,  as  well  as  the  other  injuries 
complained  of;  and  for  which  damages  have  been  assessed  by 
the  jury. 

'^As  to  the  right  to  recover  for  the  injury  sustained  by  the  Actionable  to 
water  being  returned  in  a  heated  state,  there  can  be  no  question  {%).  ^*atmS^ 

"Whether  he  could  have  maintained  an  action  before  he  had  stream, 
constructed  his  mill,  or  applied  the  water  of  the  stream  to  some 
profitable  purpose,  we  need  not  decide.    It  may  be  proper,  how- 
ever, to  refer  to  two  cases  not  cited  in  the  argument.    Li  Palmer 
V.  Kehlethtcaite  (A;),  the  declaration  merely  stated  that  the  water 


ie)  (1684),  1  Ventr.  237.  B.  B,  169. 

(/)  CSted,  6  East,  218 ;  8  R.  R.  470.  (i)  [Cf.  Young  v.  Bankier  Di»till$ry  Co,. 

{g)  (1805),  6  East,  208  ;  8  U.  R.  466.  [18;^3]  A.  G.  691.1 

(A)  (1823),   I   Sim.   k  Sta.    190;   24  (k)  (1696),  1  Show.  64. 
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Mason  ▼.  MiU,  used  and  ought  to  run  to  the  plaintifE's  mill ;  and  Lord  Holt  said, 
*  Suppose  a  watercourse  run  to  my  ground,  and  I  have  no  use  for 
it,  and  one  upon  another  ground  divert  it  before  it  comes  to 
mine,  will  an  action  lie  ?  Is  not  this  the  same  P  Must  you  not 
lay  some  use  for  it  P  But  you  will  speak  to  it  again/  In  the 
report  of  the  same  case  in  Skinner,  65,  Pollexfen,  in  argument, 
said  he  took  it  to  be  a  clear  case  that,  the  stream  being  the 
plaintiff's,  the  defendant  could  not  divert  it,  and  so  held  the 
Court,  that  an  action  had  lain  for  diverting  the  stream,  though 
no  mill  had  been  erected.  The  final  result  of  that  case  does  not 
appear  in  the  books,  and  the  roll  has  been  searched  for  in  vain. 

"  In  Glynne  v.  Nichols  (/)  a  similar  question  was  raised,  which 
appears  from  the  report  of  the  same  case  in  Comberbaoh,  p.  43, 
to  have  been  decided  for  the  plaintiff, 

"It  must  not,  therefore,  be  considered  as  clear  that  an 
occupier  of  land  may  not  recover  for  the  loss  of  the  general 
benefit  of  the  water,  without  a  special  use  or  special  damage 
shown. 

"  But  be  that  as  it  may,  the  plaintiff  in  this  case,  who  has  sus- 
tained actual  damage,  is  entitled  to  the  judgment  of  the  Court." 
Whether  It  has  already  been  observed,  that  no  additional  evidence  of 

necessary  to  the  right  of  a  party  to  a  flow  of  water  could  be  derived  from  the 
maintam  suit,  u^ere  fact  of  his  having  recently  appropriated  it  to  a  beneficial 
purpose ;  but  it  appears  to  have  been  formerly  held,  that  a 
person  could  not  complain  of  a  diversion  or  obstruction  of  water, 
from  which,  at  the  time  of  his  complaint,  he  suffered  nothing, 
which  seems  to  have  been  on  the  groxmd  that  in  such  a  case  it  is 
injuria  sine  damno  {m), 

"  In  order  to  entitle  himself  to  recover,'*  said  Holroyd,  J.,  in 
Williams  v.  Morland  {n)y  "the  plaintiff  should  show  the  loss  of 
some  benefit,  or  the  deterioration  of  the  value  of  the  premises." 
And  littledale,  J.,  in  the  same  case,  laid  it  down  as  law,  that 
"  water  is  of  that  peculiar  nature,  that  it  is  not  sufficient  to 
allege  in  a  declaration  that  the  defendant  prevented  the  water 
from  flowing  to  the  plaintiff's  premises,  the  plaintiff  must  state 
an  actual  damage  accruing  from  the  want  of  the  water — the  mere 
right  to  use  the  water  does  not  give  a  party  such  a  property 


(/)  (1687),  2  Show.  507.  («)  (1824),  2  B.  &  Or.  916  ;  26  R.  B. 

(m)  Per  Curiam,  Mason  ▼.  Hill  (1832),       679. 
3  B.  &  Adol.  312 ;  39  R.  B.  354. 
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in  the  new  water,  constantly  oominff,  as  to  make  a  diversion      Whether 
or   obstruction    of    the  water    per    se    give  him  any  nght  of    neoessaryto 

action."  maiptain  suit. 

Lord  Tenterden,  in  deKvering  the  judgment  of  the  Court 
in  Mason  v.  Silly  above  alluded  to,  says,  "  It  is  not  necessary  to 
say  whether  such  a  principle  should  be  admitted ; "  and  it  has 
been  seen  that  the  Court  of  King's  Bench,  in  their  elaborate 
judgment  on  that  case,  the  second  time  it  came  before  them, 
appear  to  have  guarded  themselves  from  being  supposed  to  favour 
such  a  doctrine,  or  rather  to  have  purposely  expressed  their  doubts 
of  its  correctness.  "  It  must  not,  therefore,  be  considered  as 
clear,"  says  Lord  Denman,  in  concluding  the  judgment,  after 
citing  the  cases  of  Palmer  v.  Keblethwaite  (o)  and  Glynne  v. 
Nichols  (/?),  "that  an  occupier  of  land  may  not  recover  for  the 
loss  of  the  general  benefit  of  the  water,  without  a  special  use  or 
special  damage  shown." 

Even  if  the  necessity  of  some  act  of  appropriation  were  admitted.  No  proof 
the  attempt  to  apply  a  stream  of  water  to  some  beneficial  purpose  necessity? 
must  be  sufficient  to  give  a  right  of  action,  although  such  attempt 
be  rendered  abortive  by  the  previous  diversion  or  obstruction  of 
the  water — as,  for  instance,  if  the  owner  of  the  land  were  to  erect 
a  mill  on  the  banks  of  the  dried-up  stream,  or  drive  his  cattle  there 
to  water,  at  any  time  before  the  disturbing  party  had  acquired  an 
easement ;  but,  as  it  is  conceded  that  "  deterioration  of  the  value  of 
the  premises "  {q)  is  sufficient  to  confer  a  right  of  action,  it  is 
scarcely  possible  to  imagine  a  case,  in  which  the  diversion  of  a 
running  stream  of  water  would  not  be  attended  with  the  result  of 
diminishing  the  value  of  the  land  through  which  it  flows  (r). 

Independently,  however,  of  this  view  of  the  case,  and  assuming  What  inter- 
that  no  actual  damage  is  shown  to  arise  from  the  diversion,  an  ,^^?l^on- 
action  may  be  maintained  for  it,  on  the  ground  that  the  undisturbed  ^^^^' 
continuation  of  such  acts,  without  the  express  consent  of  the  owner 
of  the  land,  would  be  evidence  of  a  right  to  do  them  («). 


io)  (1696),  1  Shower,  64.  72 ;  38  R.  R.  227  ;  Hopivood  v.  Scholfield 

(p)  {ISSVl  2  Shower,  607.  (1837),  2  Mood.  &  Rob.  34.     [See  judjf- 

(y)  Per  Holroyd,  J.,  in    Williams  v,  menioi  Coleridgef  J. ^  ^oehdaie  Canal  Co. 

Morlaitd  (1824),  2  B.  &  Cr.  916 ;  26  R.  R.  v.  Kin^  (1849),  14  Q.  B.  135  ;  80  R.  R. 

679.  222;    Wood  v.    Waud  (1849),   3  Exch. 

(r)  See  Fay  v.  Frentiee  (1846),  1  C.  B.  772 ;  Swindon  Waterworks  Case,  quoted 

828;    68    R.   R.   823    [and  Bmion  v.  above,  p.   245;    Fennington  y.   Brimop 

WeaU  (1856),  5  E.  &  B.  986.]  Hall  Coal  Co,  (1877),  L.  R.  6  Ch.  D. 

(•)  Young  v.  Spencer  (1829),  10  B.  &  C.  769  ;  Roberts  v.  Qxoyrfai  District  Council, 

146;  Baxter  Y,  Taylor  (1832),  4  B.  &  Ad.  [1899]   1  Ch.  583  ;  [1899]  2  Ch.  608  ; 
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What  inter-        [And  it  may  now  be  considered  as  settled  according  to  the  judg- 

water  action-  ments  already  referred  to,  which  confirm  the  views  of  the  author 

^^^^-        expressed  in  the  second  edition,  that  no  act  of  appropriation  is 

necessary,  and  that  no  actual  damage  need  be  shown  if  the  right 

to  the  flow  of  the  stream  in  its  natural  state  be  infringed  by  a  use 

of  it  beyond  that  to  which  every  riparian  owner  is  entitled  (f). 


McCartney  v.  Londonderry  and  Lough 
SuDiUy  Railway,  [1904]  A.  G.  301  (see 
particularly  per  Lord  Lindlej,  at 
p.  313);  Sharp  v.  Wilson  (1905),  93 
L  T.  155. 

Kemity,  Great  Eastern  Railway  (18S1), 
L.  R.  27  Ch.  JMv.  122,  was  decided  on 
the  g^und  that  what  was  there  com- 

Slained  of  was  not  in  excess  of  the  def  en- 
ant's  rights,  and  never  could  grow  into 
a  prescriptive  right.  ( Per  Lord  Lindley 
in  McCartney  v.  Londondei'ry  and  Lough 
Swilly  Railway  {ubi  sup.)^  at  p.  313.) 

Some  interference  must  oe  shown. 
Cooper  V.  Crabtree  (1882),  L.  R.  20 
Ch.  Div.  639. 

(/)  Embrey  v.  Oipen  (1851),  6  Exoh. 
853 ;  86  R.  R.  331 ;  Sampson  v.  Hod- 
dinott  (1857),  1  C.  B.  N.  8.  590.  See 
also  the  judgments  in  Wood  v.  Waud 
(1849),  3  Exch.  772, 773  ;  77  R.  R.  809 ; 
and  Coleridge,  J. ,  in  Rochdale  Canal  Co.  v. 
Ktng  (1849),  14  Q.  B.  135 ;  80  R.  R.  222. 

The  question  what  is  a  lawful  user 
of  the  water  by  each  riparian  owner 
in  the  exercise  of  his  natural  right, 
depends  upon  the  circumstances  of 
each  case  ;  as  the  extent  to  which 
the  enjoyment  of,  or  power  to  enjoy, 
the  flow  of  the  stream  by  other  riparian 
owners  may  be  affected  by  the  acts 
of  one,  depends  upon  the  size  of  the 
stream,  the  velocity  of  the  current,  the 
nature  of  the  soil,  and  a  variety  of  other 
facts.  It  is  entirely  a  question  of  degree, 
and  it  is  impossible  to  define  precisely 
the  limits  which  separate  the  permitted 
use  of  the  stream  from  its  wrongful 
application.  (See  the  judgments  in 
Etnbreyv.  Owen,  6  Exch.  371—373;  86 
R.  R.  331,  in  which  case  the  question 
was,  whether  the  defendant  had  in- 
fringed the  plaintiff's  right  by  using 
the  water  for  irrigation  :  Sampwn  v. 
Hoddinott  (1857),  1  C.  B.  N.  8.  611,  612, 
in  which  the  question  was  as  to  the  right 
to  impede  the  flow  by  occasionally  shut- 
ting Juices ;  and  the  case  put  by 
Coleridge,  J.,  in  Chasemore  v.  Richards 
(1857),  2  H.  &  N.  190,  of  a  man  exhaust- 
ing the  running  water  by  irrigation, 
which  would  be  dearly  illegal,  though 
the  abstraction  of  the  same  amount  of 


water  from  a  large  river  might  have 
been  perfectly  legal.)  The  question  in 
each  case  should  seem  to  be,  is  the  ujter 
such  as  to  affect  the  natural  flow  of  the 
water  of  the  stream  to  an  extent  g^reater 
than  that  which  is  necessarily  inddent 
to  the  common  enjoyment  of  the  stream 
by  all  the  riparian  owners  P  If  it  be, 
then  it  may  be  made  the  subject  of  an 
action  by  any  owner  whose  actual  use 
of  or  power  to  use  the  water  is  affected 
by  it.  The  question  can  only  arise  in 
practice  with  reference  to  some  extra- 
ordinary use  of  the  water ;  the  distinc- 
tion between  which  and  its  ordinazy 
uses  is  pointed  oat  above ;  and  aee  the 
preceding  note. 

In  connection  with  the  question  what 
interference  with  water  is  aotionaUie 
it  may  be  mentioned  that  it  is  action- 
able to  obstruct  the  free  passage  of 
salmon  up  a  river.  (Piris  v.  Kiniort 
{Earl  of),  [1906]  A.  C.  478.)  Rights 
with  regard  to  the  free  passage  and 
obstruction  of  salmon,  which  are  regu- 
lated by  statutory  provision,  have  on 
several  occasions  oome  before  the  Courts. 
(See  Weld  v.  Hornby  (1806),  7  East,  195 ; 
RolU  V.  Whyte  (1868),  L.  R.  3  Q.  B. 
286  ;  LeconJUld  v.  LonsdaU  (1870),  L.  B, 
5  C.  P.  657.) 

In  Barker  v.  Faulkner  (1898),  79 
L.  T.  24,  the  question  of  the  right  to 
obstruct  the  passage  of  fish  other  than 
salmon  arose,  but  was  not  determined. 
In  that  case  the  plaintiff  and  defen- 
dant were  adjoining  riparian  owners 
upon  a  well-known  trout  stream.  The 
defendant  erected  upon  his  own  prop^y 
an  embankment  or  weir,  with  fenders 
and  wire  gratings,  avowedly  for  the 
purpose  of  preventing  fish  from  passing 
up  the  river  to  the  plaintiff's  close, 
whilst  allowing  them  to  swim  down  the 
river  to  the  defendant's  dose,  and  in 
respect  of  this  obstruction  Uie  plaintiff 
claimed  an  injunction.  The  action  came 
on  for  argument  on  questions  of  lav 
arising  on  the  pleadings,  and  Stirling,  J., 
after  considering  the  oases  with  refer- 
ence to  salmon^  thought  that  the  pria- 
dple  involved  in  those  authorities  might 
extend  to  other  fish,  and  dedlinei  to  deal 
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[The  natural  right  to  the  flow  of  water  applies,  however,  only  to  Channel  mnst 
water  flowing  in  some  defined  natural  (w)  channel ;  and  therefore 
the  owner  of  land  upon  which  there  is  surface  water  rising  out  of 
springy  or  boggy  ground  and  flowing  in  no  definite  channel,  or 
water  rising  occasionally  at  one  spot  but  having  no  defined  course, 
has  a  right  to  get  rid  of  such  water  by  draining  the  land  or  in 
any  way  he  pleases,  although,  if  not  so  disposed  of,  it  might 
ultimately  have  reached  the  course  of  a  natural  stream  (or). 

The  Court  laid  down  that  the  right  of  the  riparian  owner  to 
the  natural  flow  of  water  cannot  extend  further  than  the  right  to 
the  flow  of  the  stream  itself  and  to  the  water  flowing  in  some 
defined  {y)  natural  channel,  either  subterranean  or  on  the  surface, 
communicating  directly  with  the  stream  itself ;  and  in  Broadbetit 
V.  Ranishothain  (s),  the  owner  of  the  soil  was  held  not  to  be  liable 
to  an  action  for  draining  a  pond,  the  water  of  which  occasionally, 
when  it  exceeded  a  certain  depth,  escaped  and  squandered  itself 
over  the  surface,  some  of  it  augmenting  a  natural  stream,  but  by 
no  defined  channel ;  and  see  also  the  case  of  Chasemore  v.  Richards  (a), 
which  confirms  these  authorities. 

On  the  other  hand  it  was  decided  in  Dudden  v.  Guardian  of  the 
Clutton  Union  (6),  and  in  Mostyn  v.  Atherton  (c),  that  where  the 
source  of  a  stream  is  a  natural  spring  rising  out  of  the  groimd  in  a 
continuous  flow  and  passing  away  in  a  natural  channel,  a  diversion 
of  such  stream,  by  sinking  a  tank  at  the  fountain-head  and  so 
collecting  the  water  there  and  leading  it  away,  is  equally  actionable 


with  the  case  on  the  material  then 
before  him,  oriering  it  to  proceed  in  the 
ordinary  conrcie. 

(tt)  Bat  in  the  case  of  an  artificial 
watercourse,  the  origin  of  uhich  i$  un- 
knowHf  the  proper  inference  from  the 
user  of  the  water  and  from  other  cir- 
cumstances may  he  that  the  rights  of 
the  riparian  proprietors  are  the  same  as 
if  the  stream  had  been  a  natural  one. 
(Bailjf  ^  Co.  V.  Clarky  Son,  and  Morlandy 
[1902]  I  Ch.  649  ;  cf.  Mostyn  v.  Atherton, 
[1899]  2  Ch.  360.) 

(i)  MaxcMtrony.  Taylor  (1855),  11  Exch. 
369. 

(y)  "A  watercourse  consists  of  bed, 
book),  and  water;  yet  the  water  need 
not  flow  continually,  and  there  are  many 
watercourses  which  are  sometimes  dry. 
There  is,  however,  a  distinction  to  be 
token  in  law  between  a  regular  flowing 

O. 


stream  of  water,  which  at  certain  sea- 
sons is  dried  up,  and  those  occasional 
bursts  of  water  which,  in  times  of 
freshet  or  melting  of  ice  and  snow,  de- 
scend from  the  hills  and  inundate  the 
country.  To  maintain  the  right  to  a 
watercourse  or  brook,  it  must  be  made 
to  appear  that  the  water  usually  flows 
in  a  certain  direction  and  by  a  regular 
channel,  with  banks  or  sides.  It  need 
not  be  shown  to  flow  continually,  as 
stated  above,  and  it  may  at  times  be 
dry  ;  but  it  must  have  a  well-defined 
and  substantial  existence." — AngeU  on 
Watercourses. 

(z)  (1856),  11  Exch.  602. 

(a)  Cited  post,  p.  285. 

{b)  (1857),  1  H.  &  N.  627.  Cf.  Bunt- 
ing V.  EUki  (1894),  70  L.  T.  455 ;  7  R. 
293 

(e)  [1899]  2  Ch.  360. 
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Ciyillaw. 
SemtadoH 
in  water. 


Natural  right 
to  disobarge 
water. 


Channel  mnat  [with  a  diversion  m  any  other  part  of  the  channel,  the  defined 

be  defined.      S  ,  •  ^X  /  .x -i 
cnannel  commencing  at  the  very  source  («).J 

By  the  civil  law  a  servitude  of  water  flowing  in  its  accustomed 
course  might  be  obtained  by  the  enjoyment  of  a  stream  of  water 
during  the  requisite  period ;  and  although  originally  no  such  right 
could  be  valid,  unless  binding  upon  the  owner  of  the  land  in  whidi 
the  spring  rose,  yet  this  rule  was  afterwards  relaxed  (e).  Such  a 
servitude  appears  to  have  been  valid  if  the  water  increased  the 
value  of  the  dominant  estate,  or  was  capable  of  being  appropriated 
to  a  purpose  of  utility  (/),  or  even  of  pleasure  (g). 

It  has  been  already  seen,  with  regard  to  nmning  water,  that 
every  proprietor  on  its  banks  has  a  right  to  claim  that  the  stream 
should  run  on  in  its  accustomed  course.  This  applies  as  well  to 
the  right  to  discharge  the  water  as  to  receive  it,  [and  any  obstruc- 
tion of  running  water  of  such  a  character  that  it  might  reasonably 
be  expected  that  some  injury  would  be  caused  to  a  higher  riparian 
owner  is  actionable  at  the  suit  of  such  higher  riparian  owner  {h),] 

Easements.  ^^  addition  to  the  natural  right  to  receive  flowing  water  in  its 

accustomed  course— easements  of  an  aflBrmative  nature,  the  object 
of  which  is  to  interfere  with  the  natural  course  of  the  stream,  may 
be  acquired  by  user  over  a  stream  flowing  through  a  man's  land  or 
through  his  neighbour's  land(j).  Thus  a  right  may  be  acquired 
to  throw  back  upon  the  land  of  proprietors  higher  up  the  stream 
the  water  which,  imless  so  reflected,  would,  by  the  force  of  gravity, 


{d)  Upon  the  question  of  fact,  what 
is  water  flowing  in  a  defined  natural 
channel,  see  the  case  of  Ennor  v.  Bar- 
well,  V.-C.  S.  (18C0),  6  Jur.  N.  S.  1233 ; 
2  Giff.  410  ;  on  appeal,  1  De  G.  F.  k  J. 
529;  7  Jut.  N.  S.  788;  and  see  the 
observations  on  that  case,  post,  p.  291, 
note  (a), 

(>)  Scrvitus  aquee  ducendse  vel  hauri- 
eudee,  nisi  ex  capite  vel  ex  fonte,  con- 
stitui  non  potest ;  hodie  tamen  ex  quo- 
cunque  loco  constitui  solet. — Dig.  8,  3, 
9,  de  serv.  preed.  rust. 

Si  aquam  per  possessionem  Martialis 
eo  sdente  duxisti,  servitutem  excmplo 
rerum  immobilium  tempore  qusesisti. — 
Cod.  3,  34,  2,  de  serv.  et  aqua. 

(/)  Si  manifesto  doceri  possit  jus  aquee 
ex  vetere  more  atque  obhervatione  per 
certa  loca  profluentis  utilitatem  certis 
f  undis  irrigandi  causS  exhibere ;  proou- 
rator  noster  ne  quid  contra  veterem  (for- 
mam)  atque  solemnem  morem  innovetur, 
providebit. — Ibid.  7. 


Labeo  soribit,  etiam  si  prtetor  hoc 
interdioto  de  aquis  frindis  sentiat : 
tamen  de  oalidis  aquis  interdict*  non 
esse  deneganda.  Namque  harum  quoqoe 
aquarum  usum  esse  neoessarium ;  non- 
nunquam  euim  refrigerates  usum  irri- 
gandis  agris  praestant :  his  aocedit,  quod 
in  quibusdam  loci^,  et  quum  oalidse  sunt, 
irrigandis  tamen  agris  necessarise  sunt — 
ut  Hierapoli :  constat  enim  apud  Hiera- 
politanos  in  AsiH  agrum  aqu&  calida 
rigari.  £t  quamvis  ea  sit  aqua,  quie  ad 
rigandos  non  sit  necessaria,  tamen  nemo 
ambiget  his  interdictis  locum  fore.— 
Dig.  43,  20,  1,  §  13,  de  aqusi  qnot.  et 
eest. 

{£()  Hoc  jure  utimnr  nt  etiam  non  ad 
irrig^ndum,  sed  pecoris  causd  vel  ama^ 
nitatis,  aqua  duel  possit.— Dig.  43,  20,  3. 

(A)  Ambler  v.  Bradford  CorporatioH 
(1902),  87  L.  T.  217,  and  cases  there  dis- 
cussed. 

(i)  iWhiU  V.  JFhiU,  [1906]  A.  C.  72.] 
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pass  from  it ;  or  to  discharge  the  water  upon  the  land  lying  lower    Easements. 
down  the  stream,  either  injured  in  quality,  or  with  a  degree  of 
force  greater  or  less  than  the  natural  current  (i). 

The  right  claimed  by  the  defendant  in  Saunders  v.  Newman^ 
already  cited,  is  an  instance  of  the  former  class  of  affirmative 
easements  (/). 

In  Wright  v.  Williams  (w),  it  was  held  that  a  right  to  let  ofE 
upon  the  neighbouring  land  water  which  had  been  used  for  the 
precipitation  of  minerals,  and  was  thereby  rendered  noxious,  was 
an  easement,  and  might  be  acquired,  like  any  other  easement,  by 
user  (w). 

Though  every  one  in  building  is  bound  so  to  construct  his 
house  as  not  to  overhang  his  neighbour's  property,  and  construct 
his  roof  in  such  a  manner  as  not  to  throw  the  rain  water  upon 
the  neighbouring  land  (o),  yet  there  appears  to  be  authority  in 


{Ic)  [But  in  order  to  acquire  a  right 
to  use  or  to  affect  the  water  in  a  manner 
not  justified  by  natural  right,  so  as  to 
abridge  the  natural  rights  of  the  other 
riparian  owners  to  the  use  of  the  stream, 
it  mu«t  be  shown  that  the  user  relied 
upon  was  such  as  to  affect  either  the 
actual  use  that  those  other  owners  hare 
made  of  the  stream,  or  their  power  to 
use  it  (if  so  minded),  so  as  to  raise  the 
presumption  of  a  grant,  and  so  render 
the  tenements  of  those  other  owners 
senrient  tenements:  Sampson  v.  Hoddi- 
nott  (1857),  1  C.  B.  N.  S.  611.  Of. 
Kensit  v.  Great  Eattem  Railway  (1883), 
L.  R.  23  Ch.  1).  at  p.  674  ;  aff.  on  appeal, 
27  Ch.  Dir.  122.  The  same  rules  apply 
whether  the  right  claimed  is  to  affect 
the  quantity,  the  quality  or  the  velocity 
of  the  water;  and  the  period  and  all 
othi^r  requisites  of  the  user  are  like 
those  of  all  other  afBrmative  easements, 
and  have  been  already  discussed.] 

(/)  Ante,  p.  263;  I  B.  &  A.  258. 
[Betston  v.  WetUe  (1866),  6  El.  &  Bl. 
986,  is  an  instance  of  a  right  so  acquired 
by  the  owners  of  the  dominant  tenement 
to  go  from  time  to  time  upon  the  ser- 
Tient  tenement,  for  the  purpose  of  di- 
Yerting  the  water  of  a  natural  stream 
flowing  along  it,  so  as  to  cause  it  to  pHh8 
through  that  tenement  by  an  artificial 
out  to  the  dominant  tenement,  for  the 

Eurpose  of  supplying  cattte  with  water, 
a  that  t;ase  the  right  claimed  was  not 
to  the  continual  flow  of  the  water,  and 
in  that  respect  it  differs  from  the  ordi- 
nary case  of  the  owner  of  a  mill  not 
upon  the  bank  of  a  riyer,  who  has  ac- 

18 


quired  by  user  the  right  to  divert  the 
riyer  to  his  mill  by  an  artificial  cut 
through  a  neighbour's  land.  The  use 
of  artificial  aids,  as  mill  leat^,  &c.,  by 
a  riparian  owner,  does  not  in  any  way 
affect  his  natural  right  to  the  use  of 
the  water.  If  the  rights  of  other  pro- 
prietors are  not  infringed  thereby,  he 
may  employ  such  means  as  he  thinks 
proper.  Ci.  Ambler  v.  Bradford  Cor^ 
poration  (1902),  87  L.  T.  217. 

In  Roberta  v.  Fellowea  (1906),  94  L.  T. 
279,  a  claim  to  a  right  similar  to  that 
claimed  inBeeston  v.  Weatewas  sustained.] 

(m)  (1836),  1  M.  &  W.  77;  46  R.  R. 
265. 

(n)  [Cf.  Carlyon  v.  Lovering  (1867), 
1  H.  &  N.  797  ;  Mclntyre  v.  McGatin, 
[1893]  A.  C.  268.  In  Murgatroyd  v. 
Robinson  (1857),  7  El.  ft  Bl.  391,  it  was 
argued  that  a  right  to  use  a  natural 
stream  for  the  purpose  of  washinj?  away 
the  ashes  from  a  bteam  engine  and  other 
sweepings  of  a  mill  on  the  bank  of  the 
stream,  could  not  be  acquired  under 
Lord  Tenterden's  Act,  as  being  unrea- 
sonable and  destructive  of  the  property 
of  the  owners  lower  down  the  stream. 
The  Court  pronounced  no  opinion  upon 
the  question,  as  the  case  went  off  on 
another  point;  but  no  valid  di>«tinction 
can  be  made  bit  ween  this  and  the  c&t^e 
above  cited.  The  oinTier  Jower  down 
clearly  might  grant  the  right  claimed 
in  one  case  as  well  as  in  the  other  ;  and 
if  so,  according  to  the  judgment  in 
Carh/on  v.  Lovering,  the  statute  would 
apply.] 

■  ■  C( 


(2) 


(o)  Com.  Dig.  Action  on  the  Case  for 
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BasemenU.  OUT  law  for  the  position,  that  a  man  may  acquire  a  right,  by  user, 
to  project  his  wall  or  eaves  over  the  boundary  line  of  his  property, 
or  discharge  the  rain  running  from  the  roof  of  his  house  upon 
the  adjoining  land. 

The  existence  of  such  a  right,  both  as  to  the  eaves  and  water 
droppings,  is  recognized  by  the  Court  of  Exchequer  in  Thomas  v. 
Thomas  {p). 

There  are  ancient  decisions,  recognizing  the  same  easement,  in 
the  case  of  a  discharge  of  water  on  the  neighbouring  land  by 
means  of  a  gutter  or  leaden  pipe  (q), 

"  If  a  man  hath  a  sue,  that  is  to  say,  a  spout,  above  his  house, 
by  which  the  water  used  to  fall  from  his  house,  and  another  levies 
a  house  paramount  the  spout,  so  that  the  water  cannot  fall  as  it 
was  wont  but  falls  upon  the  walls  of  the  house,  by  which  the 
timber  of  the  house  perishes,  this  is  a  nuisance  "  (r).  [In  the  case 
of  Pf/er  V.  Carter  («)  there  was  an  easement  of  both  kinds,  for  the 
defendant  to  have  the  rain  water  flow  from  his  eaves  on  to  the 
plaintiff's  roof,  and  for  the  plaintiff  to  have  such  water,  together 
with  the  water  originally  falling  on  his  own  roof,  carried  away 
together  by  a  drain  on  the  defendant's  land.] 

These  two  classes  of  easements  are  distinctly  recognized  by  the 
civil  law  under  the  head  of  Urban  Servitudes,  "  that  a  man  shall 
receive  upon  his  house  or  land  the  flumen  or  stillioidium  of  his 
neighbour"  {t). 

"  The  difference,"  says  Vinnius  in  his  Commentary  on  this 
passage,  "between  the  flumen  and  the  stillicidium  is  this — ^the 
latter  is  the  rain  falling  from  the  roof  by  drops  (guttatim  et  stil- 
latim) ;  the  flumen  is  when  it  is  poured  forth  in  a  continuous 
stream  from  the  lower  part  of  the  building.  The  servitude  of 
receiving  the  stillicidium  exists  when  my  neighbour  is  compelled 
to  receive  upon  his  house  the  rain  water  running  from  my  roof ; 
the  servitude  of  receiving  the  flumenj  when  he  is  compelled  to 


a  Nuisance,  A. ;  [Dig.  vili.  2,  2  ;  Inst.  Rep.  63  b,  recognized  in  Fajf  ▼.  PreHtiet 

II.  iu.  1  ;  Code  Civil,  art.  681.]  (1845),  1  C.  B.  828  ;  68  R.  R.  823. 

{p)  (1835),  2  Cr.,  M.  &  Ro8.  34  ;  41  (,a  RoUe,  Abridg.  Nusans,  G.  5, citing 

R.   R.   678.      [As  to  an   overhanging  ig  Edw.  3,  22  b;  Vin.  Abr.  Nuiflnnce, 

branch,   gee   Lemmon    v.    Webb^    [I89dj  Q.,  5^ 
A    C    1  T 

\q)  Lady  Browne^.  Case,  3  Dyer,  319  b,  W  Cited  a.te,  p.  168. 

cited  in  i'wry  v.  Piffott  (1626),  Palmer,  (t)  Ut  stillioidium  vel  flumen  recipiat 

446  ;  Com.  Dig.  Action  on  the  Case  for  quis  in  sedes  suas,  vel  in  aream,  vA'm 

Nuisance,  A. ;   JJaten'a  Case  (1738),  9  oloacam.— Inst.  2,  3,  1,  de  setv. 
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receive  the  same  flowing  in  a  channel  or  conduit,  and  falling  with    Easemente. 
force  on  his  house." 

The  civil  as  well  as  the  English  law  (u)  prohibited  a  man  from 
projecting  the  wall  or  roof  of  his  house  over  the  boundary  line  of 
his  neighbour's  land,  even  though,  by  spouts  or  other  means,  the 
fall  of  water  therefrom  might  be  prevented :  but  a  right  to  do  so 
might  be  acquired  by  user ;  and  when  such  projection  did  not,  in 
any  manner,  rest  upon  the  neighbour's  soil,  it  was  called  jus  pro- 
jiciendi ;  where  the  projection  was  merely  intended  to  protect  the 
wall,  either  by  creating  shade  against  the  heat  of  the  sun,  or 
keeping  off  the  rain,  it  was  the  jus  protegendi.  "  There  is  this 
difference  between  the  right  of  projecting  over  and  that  of 
placing  upon  the  neighbour's  property — ^that  the  projection  is 
carried  out  (proveheretur)  in  such  a  manner  as  not  to  rest  any- 
where (nusquam  requiesceret),  as  a  balcony  or  eaves;  while  the 
thing  *  placed  upon  '  is  so  put  as  to  rest  on  something,  '  as  a  beam 
or  rafter' "(i-). 

By  the  term  watercourse  is  usually  understood  a  stream  of  Sabterraneons 
water  flowing  above  ground ;   but  questions  of  a  similar  nature  oliannels. 
arise  with  reference  to   the  right  to   water  flowing  in   a  sub- 
terraneous channel  (^).     In  the  case  of  a  well,  it  is  known  that  Percolating 
the  supply  of  water  is  in  general  furnished  by  percolation  through  '^^^' 
the  neighbouring  soil,  so  that  the  digging  of  a  deeper  well  therein 
will  divert  the  water  from  its  course,  and  thus  dry  up  the  former 
well.    If  the  right  to  water  thus  percolating  is  identical  with  that 
to  water  flowing  above  ground,  it  is  manifest  that  ancient  posses- 
sion woxdd  be  unnecessary  to  confer  a  title  to  water  flowing  to  a 
well,  in  the  course  of  nature,  from  a  superior  elevation. 

In  the  first  edition  of  this  work  it  was  said  that  the  ancient 
flow  of  a  stream  without  interruption  by  the  occupant  of  land 
above,  is  evidence  of  his  assent  to  the  continuance  of  such  flow  (s) ; 
but  that,  with  regard  to  underground  filtrations,  as  their  course — 

(tf)  [See  the  next  chapter,  ad  init.]  the  same  law  as  a  etream  flowing  above 

W  Inter  projectum  et  ia>mi«sam  hoc      «^^%  "^  ^.l^'''^-  ^^''^T"  f^T;' 

mte4«e.  ait  iabeo :    quod  projectum       ilhfar^L?^'<^i   R   \.    ,%  \   f 

^^^'stiJee^qjiilnSLaTt  f^^ ""^-^ i'p.:^aS-iVoi,rci: 

qnam  requiesceret,  quaua  meenmna,  en  ggg  The  knowledge  must  be  by  reason- 
q-ifita  fieret,  ut  aUquo  loco  lequieal  aWe  inference  from  eiMting  and  observed 
^t,  veluH  ti^ui,  trabes,  qua  imSitte-       J*"*"'  "•d^^dently  of  facte  a«!ertamed 

'o       t      f        f  Bradford  Corporation  v.  Ferrandy  ubi  sup. 

(y)  [As  to  what  is  a  knoum  under-  (z)  [As  to  artificial  watercourses,  see 

ground  stream,  so  as  to  be  governed  by      post,  p.  295.] 
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and  even  their  very  existence — may  be  unknown  to  him,  no  sudi 
presumption  ought  to  be  drawn;  because,  as  has  been  abeady 
shown  (a),  such  a  presumption  ought  not  to  be  furnished  by  any 
enjoyment  which  is  had  either  **vi — clam— or  precario."  More- 
over, supposing  such  actual  knowledge  to  exist,  it  is  difficult  to  see 
in  what  manner  he  could  prevent  the  right  being  acquired.  He 
could  clearly  maintain  no  action;  and,  in  the  majority  of 
instances,  he  could  not  indicate  his  dissent,  by  cutting  off  the 
veins  supplying  the  neighbouring  well  or  f oimtain,  without  serious 
detriment  to  his  own  property.  A  further  objection  to  an  ease- 
ment of  this  kind  arises  from  the  indefinite  nature  and  great 
extent  of  the  obligation  which  would  be  imposed  by  it ;  instances 
have  occurred  where  excavations  have  had  the  effect  of  draining 
land,  although  at  the  distance  of  some  miles. 

In  Cooper  v.  Barber  {b)  the  defendant  had,  for  many  years  past, 
penned  back  a  stream  for  the  purposes  of  irrigation,  the  conse- 
quence of  which  was,  that  the  water  percolated  through  the 
neighbouring  soil ;  the  Court  appear  to  have  been  of  opinion  that 
no  right  to  cause  such  percolation  was  acquired  by  the  user,  and 
that  the  adjoining  owner,  on  receiving  injury  from  it  upon  erecting 
a  house,  might  bring  an  action  for  it  (c). 

The  case  of  Bahton  v.  Bennted  {d)  appears  to  be  somewhat  at 
variance  with  this  doctrine :  it  may,  however,  be  observed  that  the 
correctness  of  the  ruling  of  Lord  Ellenborough,  at  nisi  prius,  could 
not  be  questioned,  as  the  cause  was  compromised.  "  The  plaiutiS 
and  defendant  were  respectively  owners  of  adjoining  closes  on  the 
banks  of  the  river  Medway.  As  far  back  as  could  be  recollected, 
there  had  been  a  gush  of  water  from  a  hole  in  the  plaintiff's  close, 
which  used  to  run  from  thence,  on  the  surface  of  the  ground,  to 
the  river.  About  twenty-seven  years  before  the  action  was 
brought,  a  bath  was  erected  by  the  then  occupier  of  the  dose 
near  where  the  spring  issued  forth,  and  the  water  was  conducted 
into  it  by  a  pipe.  From  that  time  till  the  present  cause  of  action 
arose,  the  bath  was  amply  supplied  with  water,  and  a  considerable 
profit  was  derived  from  letting  out  the  use  of  it  to  the  pubhc 
In  1805  (the  action  being  brought  in  1808),  the  plaintiff  purchased 


(a)  [Above,  p.  228.] 

{b)  (1810),  3  Taunt.  99;  12  R.  R.  604. 

(c)  [Cf.  Jioberts  ▼.  Fellowes  (1906).  94 
L.  T.  279,  where  the  fact  that  water  had 
percolated  through  the  banks  of  a  river 
for  a  considerable  period  was  made  the 


basis  of  a  claim  (which  failed)  to  abstnet 
from  the  river,  bj  means  of  syphons  and 
pipes,  water  equal  in  quantity  to  thai 
alleged  to  have  been  formerly  reodred 
by  the  claimant  by  such  perooUtion.] 
(d)  (1808),  1  Camp.  463. 
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this  dose,  and  erected  a  paper  manufactory  upon  it,  for  which  a  Percolating 
copious  supply  of  spring  water  is  essentially  requisite.  About 
the  same  time  the  defendant,  becoming  owner  of  the  adjoining 
clo^,  opened  a  stone  quarry  in  it.  As  the  excavations  proceeded, 
considerable  quantities  of  water  were  found,  which  interrupted 
the  workmen.  A  deep  drain  was  afterwards  made  to  carry  it  off 
into  the  river,  and  the  quarry  was  left  dry.  But  in  the  mean- 
time, the  water  flowing  into  the  plaintiff's  bath  had  been 
gradually  decreasing,  and,  subsequently  to  the  making  of  the 
drain,  did  not  amount  to  more  than  an  eighth  or  tenth  part 
of  its  former  quantity."  For  this  diversion  the  action  was  brought. 
"  The  defence  intended  to  be  set  up  was,  that  the  plaintiff  had  no 
exclusive  right  to  the  supply  of  water  he  claimed,  as  the  principle 
on  which  twenty  years'  enjoyment  of  running  water  confers  a  right 
to  it,  appeared  from  the  cases  to  be,  that,  after  an  adverse  possession 
for  so  long  a  time,  a  grant  was  to  be  presumed  from  the  owners  of 
the  land  further  up  the  stream ;  and  such  a  grant  could  not  be  pre- 
sumed here,  as,  previously  to  the  drain  being  made,  probably  no 
individual  knew  that  the  plaintiff's  spring  was  fed  by  water  per- 
colating through  the  strata  in  the  close  now  occupied  by  the 
defendant."  But  Lord  Ellenborough  ruled,  "  That  the  only  ques- 
tion was,  whether  the  diminution  of  the  supply  of  water  to  the 
plaintiff's  bath  had  been  caused  by  the  drain  dug  by  the  defendant; 
and  that  there  could  be  no  doubt  but  that  twenty  years'  exclusive 
enjoyment  of  water  in  any  particular  manner  affords  a  conclusive  pre- 
sumption of  right  in  the  party  so  enjoying  it."  It  was  afterwards 
agreed,  on  the  recommendation  of  the  Court,  that  the  water  should  be 
conveyed  from  the  defendant's  quarry  to  the  plaintiff's  bath  in  the 
manner  to  be  directed  by  an  arbitrator,  and  a  juror  was  withdrawn. 

The  proposition  laid  down  by  Lord  Ellenborough  in  the  above 
case  appears  to  include  imder  the  same  general  rule  watercourses  of 
all  descriptions,  whether  the  stream  flows  in  the  ordinary  manner 
above  ground,  or  only  emerges  after  having  made  its  way  through 
the  adjoining  land  below  the  surface  of  the  earth. 

Since  the  above  observations  were  made,  in  the  first  edition  of 
the  wock,  the  point  in  question,  at  least  as  to  the  extent  of  the 
identity,  in  point  of  legal  incident,  of  open  and  imdergi*ound 
streams,  has  received  judicial  determination  by  the  Court  of 
Exchequer  Chamber.     The  case  of  Acton  y.  Blu7iciell  {e),  decided  AeUnr. 

BUmdeU. 


W  (1843),  12  M.  &  W.  324  ;  67  R.  R.  361. 
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that  the  owner  of  land  through  which  water  flows  in  [an  unknown] 
suhterraneous  course  has  no  right  or  interest  in  it  which  will  enable 
him  to  maintain  an  action  against  a  landowner  who,  in  carrying  on 
mining  operations  in  his  own  land  in  the  usual  manner,  drains 
awaj  the  water  from  the  land  of  the  first-mentioned  owner,  and 
lays  his  well  dry.  Tindal,  C.  J.,  delivered  the  judgment  of  the 
Court,  as  follows  :  "  The  plaintiff  below,  who  is  also  the  plaintiff 
in  error,  in  his  action  on  the  case,  declared  in  the  first  coimt  for  the 
disturbance  of  his  right  to  the  water  of  certain  underground  (spring%y 
streams^  and  tratercourses,  which,  as  he  alleged,  ought  of  right  to 
run,  flow,  and  percolate  into  the  closes  of  the  plaintiff,  for  supply- 
ing certain  mills  with  water;  and  in  the  second  coimt  for  the 
draining  off  the  water  of  a  certain  spring  or  icell  of  tcafer  in  a  certain 
close  of  the  plaintiff,  by  reason  of  the  possession  of  which  close,  as 
he  alleged,  he  ought  of  right  to  have  the  use,  benefit,  and  enjoy- 
ment of  the  water  of  the  said  spring  or  iccil  for  the  convenient  use 
of  his  close.  The  defendants  by  their  pleas  traversed  the  rights  in 
the  manner  alleged  in  those  counts  respectively.  At  the  trial  the 
plaintiff  proved,  that,  within  twenty  years  before  the  commence- 
ment of  the  suit,  viz.,  in  the  latter  end  of  1S21,  a  former  owner  and 
occupier  of  certain  land  and  a  cotton-mill,  now  belonging  to  the 
plaintiff,  had  sunk  and  made  in  such  land  a  well  for  raising  water 
for  the  working  of  the  mill ;  and  that  the  defendants,  in  the  year 
1837,  had  sunk  a  coal  pit  in  the  land  of  one  of  the  defendants  at 
about  three-quarters  of  a  mile  from  the  plaintiff's  well,  and  about 
throe  years  after  sunk  a  second  at  a  somewhat  less  distance ;  the 
consequence  of  which  sinkings  was,  that,  by  the  first,  the  supply  of 
water  was  considerably  diminished,  and  by  the  second  was  rendered 
altogether  insufficient  for  the  purposes  of  the  mill.  The  learned 
judge  before  whom  the  cause  was  tried  directed  the  jury,  that,  if 
the  defendants  had  proceeded  and  acted  in  the  usual  and  proper 
manner  on  the  land,  for  the  purpose  of  working  and  winning  a 
coal  mine  therein,  they  might  lawfully  do  so,  and  that  the  plain- 
tiff's evidence  was  not  sufficient  to  support  the  allegations  in  his 
declaration  as  traversed  by  the  second  and  third  pleas.  Against 
this  direction  of  the  judge  the  counsel  for  the  plaintiff  tendered 
the  bill  of  exceptions  which  has  been  argued  before  us.  And  after 
hearing  such  argument,  and  consideration  of  the  case,  we  are  of 
opinion  that  the  direction  of  the  learned  judge  was  correct  in  point 
of  law. 

''The  question  argued  before  us  has  been  in  substance  this: 
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whether  the  right  to  the  enjoyment  of  an  underground  spring,  or 
of  a  well  supplied  hy  such  underground  spring,  is  governed  by  the 
same  rule  of  law  as  that  which  applies  to,  and  regulates,  a  water- 
course flowing  on  the  surface. 

"The  rule  of  law  which  governs  the  enjoyment  of  a  stream 
flowing  in  its  natural  course  over  the  surface  of  land  belonging  to 
different  proprietors  is  well  established.  Each  proprietor  of  the 
land  has  a  right  to  the  advantage  of  the  stream  flowing  in  its 
natural  course  over  his  land,  to  use  the  same  as  he  pleases  for  any 
purposes  of  his  own  not  inconsistent  with  a  similar  right  in  the 
proprietors  of  the  land  above  or  below ;  so  that,  neither  can  any 
proprietor  above  diminish  the  quantity  or  injure  the  quality  of  the 
water  which  would  otherwise  naturally  descend,  nor  can  any  pro- 
prietor below  throw  back  the  water  without  the  licence  or  the 
grant  of  the  proprietor  above.  The  law  is  laid  down  in  those 
precise  terms  by  the  Court  of  King's  Bench  in  the  case  of  Mason 
V.  Hill  {f)y  and  substantially  is  declared  by  the  Vice-Chancellor 
in  the  ease  of  Wright  v.  Howard  (g) ;  and  such  we  consider  a 
correct  exposition  of  the  law.  And  if  the  right  to  the  enjoyment 
of  underground  springs,  or  to  a  well  supplied  thereby,  is  to  be 
governed  by  the  same  law,  then  undoubtedly  the  defendants  could 
not  justify  the  sinking  of  the  coal-pits,  and  the  direction  given  by 
the  learned  judge  would  be  wrong. 

"  But  we  think,  on  considering  the  grounds  and  origin  of  the 
law  which  is  held  to  govern  running  streams,  the  consequences 
which  would  result  if  the  same  law  is  made  applicable  to  springs 
beneath  the  surface,  and,  lastly,  the  authorities  to  be  found  in  the 
books,  so  far  as  any  inference  can  be  drawn  from  them  bearing 
on  the  point  now  under  discussion,  that  there  is  a  marked  and 
substantial  difference  between  the  two  cases,  and  that  they  are  not 
to  be  governed  by  the  same  rule  of  law. 

"The  ground  and  origin  of  the  law  which  'governs  streams 
running  in  their  natural  course  would  seem  to  be  this,  that  the 
right  enjoyed  by  the  several  proprietors  of  the  lands  over  which 
they  flow  is,  and  always  has  been,  public  and  notorious ;  that  the 
enjoyment  has  been  long  continued — in  ordinary  cases,  indeed, 
time  out  of  mind — and  uninterrupted;  each  man  knowing  what 
he  receives  and  what  has  always  been  received  from  the  higher 
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(/)  (1833),  5  B.  &  Ad.  1 ;  2  Nev.  & 
M.  747 ;  39  R.  R.  354. 


{g)  (1823),   1  S.  &  S.  190;  24  R.  R. 
169. 
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Peroolating    lancU,  and  what  he  transmits  and  what  has  always  been  trans- 
mitted to  the  lower.     The  rule,  therefore,  either  assumes  for  its 
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foundation  the  implied  assent  and  agreement  of  the  proprietors  of 
the  different  lands  from  all  ages,  or  perhaps  it  may  be  considered 
as  a  rule  of  positive  law,  (which  would  seem  to  be  the  opinion  of 
Fleta  and  of  Blackstone,)  the  origin  of  which  is  lost  by  the 
progress  of  time ;  or  it  may  not  be  unfitly  treated  as  laid  down 
by  Mr.  Justice  Story,  in  his  judgment  in  the  case  of  Tyler  v. 
Wilkimon^  in  the  Courts  of  the  United  States  (A),  as  'an  incident 
to  the  land;  and  that  whoever  seeks  to  found  an  exclusive  use 
must  establish  a  rightful  appropriation  in  some  manner  known 
and  admitted  by  the  law.'  But  in  the  case  of  a  well  sunk  by  a 
proprietor  in  his  own  land,  the  water  which  feeds  it  from  a 
neighbouring  soil  does  not  flow  openly  in  the  sight  of  the 
neighbouring  proprietor,  but  through  the  hidden  veins  of  the 
earth  beneath  its  surface.  No  man  can  tell  what  changes  these 
underground  sources  have  undergone  in  the  progress  of  time.  It 
may  well  be,  that  it  is  only  yesterday's  date,  that  they  first  took 
the  course  and  direction  which  enabled  them  to  supply  the  well. 
Again,  no  proprietor  knows  what  portion  of  water  is  taken  from 
beneath  his  own  soil ;  how  much  he  gives  originally,  or  how  much 
he  transmits  only,  or  how  much  he  receives:  on  the  contrary, 
until  the  well  is  sunk,  and  the  water  collected  by  draining  into  it, 
there  cannot  properly  be  said,  with  reference  to  the  well,  to  be 
any  flow  of  water  at  all.  In  the  case,  therefore,  of  the  well,  there 
can  be  no  ground  for  implying  any  mutual  consent  or  agreement, 
for  ages  past,  between  the  owners  of  the  several  lands  beneath 
which  the  imderground  springs  may  exist,  which  is  one  of  the 
foundations  on  which  the  law  as  to  running  streams  is  supposed 
to  be  built ;  nor,  for  the  same  reason,  can  any  trace  of  a  positive 
law  be  inferred  from  long-continued  acquiescence  and  submission, 
whilst  the  very  existence  of  the  underground  f-pringa  or  of  the 
well  may  be  unknown  to  the  proprietoi^s  of  the  soil. 

**  But  the  difference  between  the  two  cases  with  respect  to  the 
consequeijces,  if  the  same  law  is  to  be  applied  to  both,  is  still  more 
apparent.  In  the  case  of  the  nmning  stream,  the  owner  of  the 
soil  merely  transmits  the  water  over  its  surface:  he  receives  as 
much  from  his  higher  neighbour  as  he  sends  down  to  his  neighbour 
below:   he  is  neither  better  nor  worse:   the  level  of  the  water 
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remains  the  same.  But  if  the  man  who  sinks  the  well  in  his  own 
land  can  acquire  by  that  act  an  absolute  and  indefeasible  right  to 
the  water  that  collects  in  it,  he  has  the  power  of  preventing  his 
neighbour  from  making  any  use  of  the  spring  in  his  own  soil 
which  shall  interfere  with  the  enjoyment  of  the  well.  He  has 
the  power,  still  further,  of  debarring  the  owner  of  the  land  in 
which  the  spring  is  first  found,  or  through  which  it  is  transmitted, 
from  draining  his  land  for  the  proper  cultivation  of  the  soil ;  and 
thus,  by  an  act  which  is  voluntary  on  his  part,  and  which  may  be 
entirely  unsuspected  by  his  neighbour,  he  may  impose  on  such 
neighbour  the  necessity  of  bearing  a  heavy  expense,  if  the  latter 
has  erected  machinery  for  the  purposes  of  mining,  and  discovers 
when  too  late,  that  the  appropriation  of  the  water  has  already  been 
made.  Further,  the  advantage  on  one  side,  and  the  detriment  to 
the  other,  may  bear  no  proportion.  The  well  may  be  sunk  to 
supply  a  cottage,  or  a  drinking-place  for  cattle ;  whilst  the  owner 
of  the  adjoining  land  may  be  prevented  from  winning  metals  and 
minerals  of  inestimable  value.  And,  lastly,  there  is  no  limit  of 
space  within  which  the  claim  of  right  to  an  underground  spring 
can  be  confined  :  in  the  present  case  the  nearest  coal-pit  is  at  the 
distance  of  half  a  mile  from  the  well ;  it  is  obvious  the  law  must 
equally  apply  if  there  is  an  interval  of  many  miles. 

"  Considering,  therefore,  the  state  of  cu'cumstances  upon  which 
the  law  is  grounded  in  the  one  case  to  be  entirely  dissimilar  from 
those  which  exist  in  the  other;  and  that  the  application  of  the 
same  rule  to  both  would  lead,  in  many  cases,  to  consequences  at 
once  unreasonable  and  unjust;  we  feel  ourselves  warranted  in 
holding,  upon  principle,  that  the  case  now  under  discussion  does 
not  fall  within  the  rule  which  obtains  as  to  surface  streams,  nor  is 
it  to  be  governed  by  analogy  therewith. 

"  No  case  has  been  cited  on  either  side  bearing  directly  on  the 
subject  in  dispute.  The  case  of  Cooper  v.  Barber  (i),  which 
approaches  the  nearest  to  it,  seems  to  make  against  the  pro- 
position contended  for  by  the  plaintiff.  In  that  case  the  de- 
fendant had  for  many  years  penned  back  a  stream  for  the  purpose 
of  irrigation,  in  consequence  of  which  the  water  had  percolated 
through  a  porous  and  gravelly  soil  into  the  plaintiff's  land ;  but 
as  this  percolation  had  been  insensible,  and  unknown  by  the 
plaintiff  until  the  land  was  applied  for  building  purposes,  the 
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Court  held,  that  the  defendant  had  gained  no  right  therehy,  so  as 
to  justify  its  continuance.  The  case  of  Partridge  v.  Scott  (k)  is 
an  authority  to  show,  that  a  man,  hy  huilding  a  house  on  the 
extremity  of  his  own  land,  does  not  thereby  acquire  any  right  of 
easement,  for  support  or  otherwise,  over  the  adjoining  land  of  his 
neighbour.  It  is  said  in  that  case,  '  he  has  no  right  to  load  his 
own  soil,  so  as  to  make  it  require  the  support  of  that  of  his 
neighbour,  unless  he  has  some  grant  to  that  effect.'  It  must 
follow,  by  parity  of  reason,  that,  if  he  digs  a  well  in  his  own 
land  so  close  to  the  soil  of  his  neighbour,  as  to  require  the  sup- 
port of  a  rib  of  clay  or  of  stone  in  his  neighbour's  land  to  retain 
the  water  in  the  well,  no  action  would  lie  against  the  owner  of  the 
adjacent  land  for  digging  away  such  clay  or  stone,  which  is  his 
own  property,  and  thereby  letting  out  the  water;  and  it  would 
seem  to  make  no  difference  as  to  the  legal  rights  of  the  parties,  if 
the  well  stands  some  distance  within  the  plaintiff's  boundary,  and 
the  digging  by  the  defendant,  which  occasions  the  water  to  flow 
from  the  well,  is  some  distance  within  the  defendant's  boundary ; 
which  is,  in  substance,  the  very  case  before  us. 

"The  Roman  law  forms  no  inile,  binding  in  itself,  upon  the 
subjects  of  these  realms;  but  in  deciding  a  case  upon  principle, 
where  no  direct  authority  can  be  cited  from  our  books,  it  affords 
no  small  evidence  of  the  soundness  of  the  conclusion  at  which  we 
have  arrived,  if  it  proves  to  be  supported  by  that  law,  the  fruit  of 
the  researches  of  the  most  learned  men,  the  collective  wisdom  of 
ages  and  the  groundwork  of  the  municipal  law  of  most  of  the 
countries  in  Europe. 

"  The  authority  of  one  at  least  of  the  learned  Boman  lawyers 
appears  decisive  upon  the  point  in  favour  of  the  defendants ;  of 
some  others  the  opinion  is  expressed  with  more  obscurity.  In  the 
Digest,  lib.  39,  tit.  3,  De  aqu&  et  aquas  pluvice  arcendse,  s.  12, 
*Denique  Marcellus  scribit,  Cum  eo,  qui  in  suo  fodiens  vicini 
fontem  avertit,  nihil  posse  agi,  nee  de  dolo  actionem :  et  sane  non 
debet  habere,  si  non  animo  vicino  nocendi,  sed  suum  agnmi 
meliorem  faciendi,  id  fecit.' 

"It  is  scarcely  necessary  to  say,  that  we  intimate  no  opinion 
whatever  as  to  what  might  be  the  rule  of  law,  if  there  had  been 
an  iminterrupted  user  of  the  right  for  more  than  the  last  twenty 
years ;  but,  confining  ourselves  strictly  to  the  facts  stated  in  the 
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bill  of  exceptions,  we  ^h\r\\:  the  present  case,  for  the  reasons 
above  given,  is  not  to  be  governed  by  the  law  which  applies  to 
rivers  and  flowing  streams,  but  that  it  rather  faUs  within  that 
principle,  which  gives  to  the  owner  of  the  soil  all  that  lies  beneath 
its  surface;  that  the  land  immediately  below  is  his  property, 
whether  it  is  solid  rock,  or  porous  ground,  or  venous  earth,  or 
part  soil,  part  water;  that  the  person  who  owns  the  surffioe 
may  dig  therein,  and  apply  cdl  that  is  there  found  to  his  own 
purposes  at  his  free  will  and  pleasure ;  and  that  if,  in  the  exercise 
of  such  right,  he  intercepts  or  drains  off  the  water  collected  from 
underground  springs  in  his  neighbour's  well,  this  inconvenience 
to  his  neighbour  falls  within  the  description  of  damnum  absque 
injuria,  which  cannot  become  the  ground  of  an  action. 

"  We  think,  therefore,  the  direction  given  by  the  learned  judge 
at  the  trial  was  correct,  and  that  the  judgment  already  given  for 
the  defendants  in  the  Court  below  must  be  aflBrmed.  Judgment 
aflSrmed.'' 

Though  the  Court  studiously  abstained  from  giving  any  opinion 
as  to  what  their  judgment  would  have  been  had  the  well  been 
shown  to  be  antient,  the  arguments  the  judges  advance  seem  to 
show  that  the  antiquity  of  the  well  would  not  have  forfeited  the 
right ;  [and  the  principle  of  the  decision  of  the  House  of  Lords 
in  Chmemore  v.  Richards,  post,  has  settled  the  point. 

In  Dickinson  v.  Grand  Junction  Canal  Co,  (/),  the  Court  of 
Exchequer  laid  down  that  an  action  would  lie  against  a  landowner 
for  digging  a  well  and  so  preventing  subterraneous  water  from 
reaching  a  natural  surface  stream,  which  it  would  otherwise  have 
reached,  and  this  whether  the  water  was  part  of  an  underground 
watercourse,  or  would  have  reached  the  stream  by  percolation 
through  the  intervening  strata ;  but  this  opinion  has  been  overruled 
by  the  decision  of  the  House  of  Lords  in  Chmemore  v.  Richards  (m), 
afiSrming  the  judgment  of  the  Court  of  Exchequer  Chamber  (n). 
The  facts  of  that  case  appear  from  the  opinion  of  the  judges,  which 
was  acted  on  by  the  House  of  Lords.  That  opinion  was  as 
follows : — 

"  It  appears  by  the  facts  that  are  found  in  this  case,  that  the 
plaintiff  is  the  occupier  of  an  antient  mill  on  the  river  Wandle,  and 
that  for  more  than  sixty  years  before  the  present  action  he  and  all 
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[the  preceding  occupiers  of  the  mill  used  and  enjoyed,  as  of  right, 
.  the  flow  of  the  river  for  the  purpose  of  working  their  mill.  It  also 
appears  that  the  river  Wandle  is,  and  always  has  been,  supplied, 
above  the  plaintiff's  mill,  in  part  by  the  water  produced  by  the 
rainfall  on  a  district  of  many  thousand  acres  in  extent,  comprising 
the  town  of  Croydon  and  its  vicinity.  The  water  of  the  rainfall 
sinks  into  the  groimd  to  various  depths,  and  then  flows  and  perco- 
lates through  the  strata  to  the  river  "Wandle,  part  rising  to  the 
surface,  and  part  finding  its  way  underground  in  courses  which 
continually  vary.  The  defendant  represents  the  members  of  the 
Local  Board  of  Health  of  Croydon,  who,  for  the  purpose  of 
supplying  the  town  of  Croydon  with  water,  and  for  other  sanitaiy 
purposes,  sank  a  well  in  their  own  land  in  the  town  of  Croydon, 
and  about  a  quarter  of  a  mile  from  the  river  "Wandle ;  and  pumped 
up  large  quantities  of  water  from  their  well  for  the  supply  of  the 
town  of  Croydon ;  and  by  means  of  the  well  and  the  pumping,  the 
local  board  of  health  did  divert,  abstract,  and  intercept  under- 
ground water,  but  imderground  water  only,  that  otherwise  would 
have  flowed  and  foimd  its  way  into  the  river  "Wandle,  and  so  to 
the  plaintiff's  mill;  and  the  quantity  so  diverted  abstracted  and 
intercepted  was  sufficient  to  be  of  sensible  value  towards  the  work- 
ing of  the  plaintiff's  mill.  The  question  is,  whether  the  plaintiff 
can  maintain  an  action  against  the  defendant  for  this  diversion, 
abstraction,  and  interception  of  the  underground  water. 

"The  law  respecting  the  right  to  water  flowing  in  definite, 
visible  channels  may  be  considered  as  pretty  well  settled  by  several 
modem  decisions,  and  is  very  clearly  enunciated  in  the  judgment 
of  the  Court  of  Exchequer  in  the  case  of  Embrey  v.  Oicen  (o).  But 
the  law,  as  laid  down  in  those  cases,  is  inapplicable  to  the  case  of 
subterranean  water  not  flowing  in  any  definite  channel,  nor  indeed 
at  all,  in  the  ordinary  sense,  but  percolating  or  oozing  through  the 
soil,  more  or  less,  according  to  the  quantity  of  rain  that  may  chance 
to  fall.  The  inapplicability  of  the  general  law,  respecting  rights 
to  water,  to  such  a  case,  has  been  recognized  and  observed  upon  by 
many  judges  whose  opinions  are  of  the  greatest  weight  and 
authority.  In  the  case  of  Raicstron  v.  Taylor  (/>),  Baron  Parke,  in 
the  course  of  delivering  judgment,  says,  'This  is  the  case  of 
common  surface  water  flowing  in  no  definite  channel,  though  con- 
tributing to  the  supply  of  the  plaintiff's  mill.    The  water  having 
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[no  definite  course,  and  the  supply  not  being  constant,  the  plaintiff 
is  not  entitled  to  it.  The  right  to  have  a  stream  running  in  its 
natural  direction  does  not  depend  upon  a  supposed  grant,  but  is 
jure  naturse.' 

"  In  delivering  the  judgment  of  the  Court  of  Exchequer  in  the 
sabsequent  case  of  Broadbent  v.  Ramsbotham  (9),  Baron  Alderson 
observes,  that  *  all  the  water  falling  from  heaven,  and  shed  upon 
the  surface  of  a  hill,  at  the  foot  of  which  a  brook  runs,  must,  by 
the  natural  force  of  gravity,  find  its  way  to  the  bottom,  and  so 
into  the  brook ;  but  this  does  not  prevent  the  owner  of  the  land 
on  which  it  falls  from  dealing  with  it  as  he  may  please,  and 
appropriating  it.  He  cannot  do  so  if  the  water  has  arrived  at 
and  is  flowing  in  some  definite  channel.  There  is  here  no  water- 
course at  all.' 

"In  the  earlier  case  of  Acton  v.  Blundell{r)y  the  Court  of 
Exchequer  Chamber  was  of  opinion  that  the  owner  of  the  surface 
might  apply  subterranean  water  as  he  pleased,  and  that  any  incon- 
venience to  his  neighbour  from  so  doing  was  damnum  absque 
injurift,  and  gave  no  ground  of  action. 

"  There  is  no  case  or  authority  of  which  I  am  aware  that  can 
be  cited  in  support  of  the  position  contended  for  by  the  plaintiff, 
or  in  which  the  right  to  subterranean  percolating  water  adverse 
to  that  of  the  owner  of  the  soil  came  in  question,  except  the  nisi 
prius  case  of  Bahton  v.  Bensted  («),  fend  Dickimon  v.  The  Grand 
Junction  Canal  Co.  {t). 

"  In  the  first  of  these  cases.  Lord  EUenborough  is  reported  to 
have  expressed  an  opinion  that  twenty  years'  enjoyment  of  the 
use  of  water  in  any  manner  afforded  an  exclusive  presumption  of 
right.  This  opinion  amounted  only  to  the  dictum  of  an  eminent 
judge,  followed  by  no  decision  upon  the  point,  for  the  case  ended 
in  the  withdrawal  of  a  juror,  and  is  directly  at  variance  with  the 
judgment  of  the  Court  of  Exchequer  in  the  other  case,  upon  which 
the  plaintiff  relies,  of  Dickinson  v.  The  Orand  Junction  Canal  Co.^ 
in  which  the  Court  declared  («)  *  that  the  right  to  have  a  stream 
running  in  its  natural  course  is  not  by  a  presumed  grant  from 
long  acquiescence  on  the  part  of  the  riparian  proprietors  above  and 
below,  but  is  ex  jure  naturee,  and  an  incident  of  property  as  much 
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^icJ^dtJ    deprive  it  of  the  support  of  his  land.* 

"  In  the  case  of  Dickinson  v.  T/ie  Grand  Junction  Canal  Co,,  the 
very  question  now  before  your  Lordships'  house  arose,  and  that 
Cfiwe  is  relied  upon  by  the  plaintifE  as  a  decisive  authority  in  his 
favour.  The  Court  of  Exchequer  was  of  opinion  that  the 
company,  by  digging  a  well  and  pumping  out  the  water,  and  so 
intercepting  and  diverting  underground  and  percolating  water 
which  would  otherwise  have  gone  into  a  stream  which  flowed 
to  the  plaintiff's  mill,  and  was  applied  to  the  working  of  it,  had 
become  liable  to  an  action  for  the  infringement  of  a  right  at 
common  law.  In  the  same  judgment,  however,  the  Court  refers  {x) 
to  the  case  of  Acton  v.  Blundell  apparently  with  approbation,  and 
observes,  '  that  the  existence  and  state  of  underground  water  is 
generally  unknown  before  a  well  is  made ;  and  after  it  is  made 
there  is  a  difficulty  in  knowing  certainly  how  much,  if  any,  of  the 
water  of  the  well,  when  the  ground  was  in  its  natural  state, 
belonged  to  the  owner  in  right  of  his  property  in  the  soil,  and 
how  much  belonged  to  his  neighbour.  These  practical  imcer- 
tainties  make  it  very  reasonable  not  to  apply  the  rules  which 
regulate  the  eojoyment  of  streams  and  waters  above  ground  to 
subterranean  waters.*  But  the  Court,  without  at  all  adverting  to 
this  distinction  which  it  had  adopted,  treated  the  case  of  under- 
ground percolating  water  as  governed  by  the  same  rules  as  would 
obtain  in  the  case  of  visible  streams  and  watercourses  above 
ground ;  and  no  remark  or  comment  was  made  or  reason  assigned 
by  the  Court  for  arriving  at  a  conclusion  which  not  only  does  not 
seem  warranted  by  the  premises  previously  adopted,  but  is  in 
effect  hardly  consistent  with  them.  The  plaintiff  in  that  case 
was  held  to  have  a  cause  of  action,  independently  of  any  infringe- 
ment of  a  right  at  common  law,  by  reason  of  the  breach  of  an 
agreement  between  the  parties  and  of  an  Act  of  Parliament ;  and 
a  decision  upon  the  right  at  common  law  seems  not  to  have  been 
necessary  for  determining  the  suit  between  the  parties.  Th^e 
considerations  greatly  weaken  the  effect  of  the  case  of  Dickinson 
V.  The  Grand  Junction  Canal  Co.,  as  an  authority  against  the 
defendant  upon  the  point  now  in  question ;  but  it  is  an  authority 
in  his  favour  to  show  that  a  right  to  water  is  not  by  a  presimied 
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[grant  from  long  aoquiesoenoe,  but,  if  it  exists  at  all,  is  jure 
natuTfie,  and  that  the  rules  of  law  that  regulate  the  rights  of 
parties  to  the  use  of  water  are  hardly,  or  rather  not  at  all,  applic- 
able to  the  ease  of  waters  percolating  underground. 

**  In  such  a  case  as  the  present,  is  any  right  derived  from  the 
use  of  the  water  of  the  river  Wandle  for  upwards  of  twenty  years 
for  working  the  plaintiff's  mill?  Any  such  right  against  another, 
founded  upon  length  of  enjoyment,  is  supposed  to  have  originated 
in  some  grant  which  is  presumed  from  the  ovmer  of  what  is  some- 
times called  the  servient  tenement.  But  what  grant  can  be 
presumed  in  the  case  of  percolating  waters,  depending  upon  the 
quantity  of  rain  falling  or  the  natural  moisture  of  the  soil,  and 
in  the  absence  of  any  visible  means  of  knowing  to  what  extent,  if 
at  all,  the  enjoyment  of  the  plaintiff's  mill  would  be  affected  by  any 
water  percolating  in  and  out  of  the  defendant's  or  any  other  land  ? 
The  presumption  of  a  grant  only  arises  where  the  person  against 
whom  it  is  to  be  raised  might  have  prevented  the  exercise  of  the 
subject  of  the  presumed  grant ;  but  how  could  he  prevent  or  stop 
the  percolation  of  water  P  The  Court  of  Exchequer,  indeed,  in  the 
case  of  Dickinson  v.  The  Grand  Junction  Canal  Co,^  expressly 
repudiates  the  notion  that  such  a  right  as  that  in  question  can  be 
founded  on  a  presumed  grant,  but  declares  that  with  respect  to 
running  water  it  is  jure  naturce.  If  so,  k  fortiori,  the  right,  if  it 
exists  at  all,  in  the  case  of  subterranean  percolating  water,  is  jure 
naturae,  and  not  by  presumed  grant,  and  the  circumstance  of  the 
mill  being  ancient  would  in  that  case  make  no  difference. 

"  The  question  then  is,  whether  the  plaintiff  has  such  a  right 
as  he  claims  jure  naturse  to  prevent  the  defendant  sinking  a  well 
in  his  own  ground  at  a  distance  from  the  mill,  and  so  absorbing 
the  water  percolating  in  and  into  his  own  ground  beneath  the 
surface,  if  such  absorption  has  the  effect  of  diminishing  the 
quantity  of  water  which  would  otherwise  find  its  way  into  the 
river  Wandle,  and  by  such  diminution  affects  the  working  of  the 
plaintiff's  mill.  It  is  impossible  to  reconcile  such  a  right  with 
the  natural  and  ordinary  rights  of  landowners,  or  to  fix  any 
reasonable  limits  to  the  exercise  of  such  a  right.  Such  a  right 
as  that  contended  for  by  the  plaintiff  would  interfere  with,  if  not 
prevent  the  draining  of  land  by  the  owner.  Suppose,  as  it  was 
put  at  the  bar  in  argument,  a  man  sank  a  well  upon  his  own  land, 
and  the  amoimt  of  percolating  water  which  found  a  way  into  it 
had  no  sensible  effect  upon  the  quantity  of  water  in  the  river 
G.  19 
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[which  ran  to  the  plaintiff's  mill,  no  action  would  be  maintainable ; 
but  if  many  landowners  sank  wells  upon  their  own  lands,  and 
thereby  absorbed  so  much  of  the  percolating  water,  by  the  united 
effect  of  all  the  wells,  as  would  sensibly  and  injuriously  diminish 
the  quantity  of  water  in  the  river,  though  no  one  well  alone  would 
have  that  effect,  could  au  action  be  maintained  against  any  one 
of  them,  and,  if  any,  which — ^for  it  is  clear  that  no  action  could 
be  medntained  against  them  jointly  ? 

"In  the  course  of  the  argument  one  of  your  lordships  (Lord 
Brougham)  adverted  to  the  French  Artesian  well  at  the  Abattoir 
de  Grenelle,  which  was  said  to  draw  part  of  its  supplies  from  a 
distance  of  forty  miles,  but  underground,  and,  as  far  as  is  known, 
from  percolating  water.  In  the  present  case  the  water  which 
finds  its  way  into  the  defendant's  well  is  drained  from,  and  perco- 
lates through,  an  extensive  district,  but  it  is  impossible  to  say 
how  much  from  any  part.  If  the  rain  which  has  fallen  may  not 
be  intercepted  whUst  it  is  merely  percolating  through  the  soil,  no 
man  could  safely  collect  the  rain  water  as  it  fell  into  a  pond ;  nor 
would  he  have  a  right  to  intercept  its  fall,  before  it  reached  the 
ground,  by  extensive  roofing,  from  which  it  might  be  conveyed  to 
tanks,  to  the  sensible  diminution  of  water  which  had,  before  the 
erection  of  such  impediments,  reached  the  ground  and  flowed  to 
the  plaintiff's  mUl.  In  the  present  case  the  defendant's  well  is 
only  a  quarter  of  a  mile  from  the  river  Wandle ;  but  the  question 
would  have  been  the  same  if  the  distance  had  been  ten  or  twenty 
or  more  miles  distant,  provided  the  effect  had  been  to  prevent 
underground  percolating  water  from  finding  its  way  into  the  river, 
and  increasing  its  quantity,  to  the  detriment  of  the  plaintiff's  mill. 
Such  a  right  as  that  claimed  by  the  plaintiff  is  so  indefinite  and  «n- 
limited  that,  imsupported  as  it  is  by  any  weight  of  authority,  we 
do  not  think  that  it  can  be  well  founded,  or  that  the  present  action 
is  maintainable ;  and  we  therefore  answer  your  lordships'  question 
in  the  negative." 

The  judgment  of  the  House  of  Lords  was  in  favour  of  tiie 
defendant,  and  affirms  the  principles  laid  down  in  the  above 
opinion  (y). 


(y)  And  see  Englith  v.  Metropolitan 
Water  Board,  [1907]  1  K.  B.  688.  The 
question  sometimes  ariBes,  whether  a 
man  is  liahle,  not  for  intercepting,  but 
for  causing  the  flow  o/ subterranean  water 


into  his  neighbour's  land.  As  to  thia, 
see  Smith  v.  Kenrick  (1849),  7  C.  B.515; 
78  R.  R.  745,  and  other  cases  on  the 
law  of  negligence. 
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[The  right  to  intercept  underground  water  has,  perhaps,  been    PerooUtmg 
carried  furthest  in  Bradford  Corporation  v.  Fetrand  (s),  where  it  '- — 


was  held  that  underground  water,  even  though  flowing  in  a 
defined  channel,  may  be  intercepted  and  abstracted  if  the  course 
of  that  underground  channel  is  not  known  and  cannot  be  ascer- 
tained except  by  excavation. 

The  principle  of  Acton  v.  Blundell  applies  to  the  case  of  Draining 
draining  off  the  water  already  collected  in  a  well,  and  not  merely  ®*^"^  water, 
to  that  of  intercepting  the  water  which  would  otherwise  have 
flowed  into  it.  See  the  case  of  Netc  River  Co,  v.  Johnson  («), 
in  which  it  was  attempted  without  success  to  distinguish  the  two 
cases,  and  so  to  narrow  the  effect  of  the  authorities  already 
cited. 

And  in  The  Salt  Union,  Ltd.  v.  Brunner,  Mond  8f  Co.  (b),  the  Salt  Union, 
principle  of  Acton  v.  Blundell  was  applied,  although  the  under-  Brunner, 
ground   liquid  drawn  off   by  the   defendants  in  the  course    of  ^*^  #  ^^' 
pumping  operations  carried  on  by  them  on  their  own  land  was 
brine    mainly  formed  by  the  dissolution    of    rock-salt   in    the 
plaintiffs'  salt  mines,  and  although  it  was  found  as  a  fact  that  the 
defendants  had,  by  such  operations,  abstracted  a  large  quantity  of 
salt  from  the  beds  of  rock-salt  belonging  to  the  plaintiffs,  and 
that  if  the  defendants'  brine-pumping  was  continued  more  of  the 
plaintiffs'  rock  would  be  dissolved,  and  the  salt  abstracted  there- 
from.    Notwithstanding  these  facts,  it  was  held  that  the  defendants 
were  guilty  of  no  actionable  wrong. 

It  results  from  the  series  of  authorities  already  referred  to,  that  Condoflion. 
no  action  will  lie  against  a  man  who,  by  digging  wells  or  cutting 
drains  in  his  own  land,  thereby  drains  his  neighbour's  land  also, 
whether  by  intercepting  the  flow  of  the  water  percolating  through 


{z)  [1902]  2  Ch.  656.  it  would  be  found  that  the  opinion  ex- 

(a)  (I860),  2  E.  &  £.  435.     In  Ennor  pressed  by  his  Honour  on  that  part  of  the 

T.  ^aruv//(1860)«  2  Gi£F.  410  ;  onappeal,  case  amounted  reaUy  to  a  finding'  of 

1  De  G.,  1^.  &  J.  529,  according  to  the  fact,  that  the  interruption  complained 

report,  it  might  be  supported  that  the  of  was  like  that  of  the  inteiTuption  of 

Vice-Chancellor   was    of    opinion,   that  a  natural  streaui  at  its  very  tource  (see 

the    question,   whether    the    principles  ante,  p.  249) ;    but  whether  the  facts 

established    by    Chmemore    v.    Michards  would  justify  such  a  fiudiog  is  a  ques- 

are  applicable  to  a  particular  case,  is  tion  which  oanuut  be  here  discussed, 

affected  by  the  distance  through  which  [b)  [1906]  2  K.  B.  822.    As  to  sub- 

the  water  would  have  to  percolate  before  sidence  caused  by  the  pumping  of  brbie, 

reaching  the  plaintiff*8  land;  but  it  is  see  the  Brine  Pumping  (Compensation 

impossible  to  reconcile  this  view  with  for  Subsidence)  Act,  1»91. 
the  existing  authoritiee,  and  probably 

19(2) 
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[the  pores  of  the  soil,  and  whioh,  but  for  such  digging  or  drauung 
would  have  reached  his  neighbour's  land,  or  by  oausing  the  water 
already  collected  in  fact  on  his  neighbour's  soil  to  percolate  away 
from  and  out  of  it ;  and  from  the  case  last  cited  above  it  appears 
that  the  same  statement  of  the  law  holds  good,  even  though  the 
liquid  intercepted  or  caused  to  percolate  away  abstracts  along  with 
it  some  ingredient  of  the  neighbour's  soil  of  commercial  value  (r). 

"  The  percolating  water  below  the  surface  of  the  earth  is  a 
common  reservoir  or  source  in  which  nobody  has  any  property,  but 
of  which  everybody  has,  as  far  as  he  can,  the  right  of  appropriating 
the  whole"  (^). 

In  Grand  Junction  Canal  Co.  v.  Shugar  (e),  it  appears,  in  the 
report  contained  in  the  Law  Reports,  that  Lord  Hatherley,  L.  C, 
held  that,  although  a  landowner  will  not  in  general  be  restrained 
from  drawing  off  the  subterranean  water  in  the  adjoining  land, 
yet  he  will  be  restrained  if  in  so  doing  he  draws  off  the  water 
flowing  in  a  defined  surface  channel  through  the  adjoining  land- 
It  is  difficult  to  reconcile  this  decision  with  those  referred  to  above 
if  the  facts  showed  only  a  withdrawal  of  imderground  water,  but 
it  appears  that  the  case  was  decided  on  the  footing  that  there  was 
a  direct  tapping  of  the  defined  surface  channel  (/). 

The  same  law  applies  where  the  surface  and  the  mines  beneath 
it  belong  to  different  owners,  and  where  the  surface  has  been 
granted  and  the  mines  retained.  The  owner  of  the  mine  is  not 
responsible  if,  in  working  the  mines,  he  drains  the  water  from  the 
surface.  "  The  grant  of  the  surface  cannot  carry  with  it  more  than 
the  absolute  ownership  of  the  entire  soil  would  include.  The 
absolute  ownership  is  held  not  to  include  a  right  to  be  protected 
from  loss  of  water  by  percolation  into  openings  made  in  the  soil  of 
the  neighbouring  owner.  How  then  can  the  grant  of  the  Burfaee 
only  be  held  to  include  such  a  protection  ?  To  hold  otherwise 
might  not  improbably  result  in  rendering  the  reservation  of  mines 
and  minerals  wholly  useless.     Percolation  of  water  into  mines  is  an 


(e)  The  liquid  must,  however,  be  of 
the  nature  of  water ;  the  same  rule  does 
not  bold  good  for  example  in  the  case  of 
natural  pitch,  see  The  Trinidad  Asphalt 
Co.  V.  Ambard,  [18'^v«]  A.  C.  .594. 

(d)  Per  Brttt,  M.  R.,  in  liall^ird  v. 
Tomlin^on  (1885),  L.  R.  29  Ch.  Div.  at 
p.  121.  Cf.  Jt.  V.  Metropolitan  Board 
(1863),  3  B.  &  S.  710 ;  Mayor  of  Brad- 


ford  V.  Pieklet,  [1895]  A.  C.  587. 

(e)  (1871),  L.  R.  6  Ch.  483. 

(/)  See  the  same  case  reported  24  L.T. 
402 ;  and  sfe  Jordeaon  v.  Sutton,  Sotdh- 
coates  and  Drppool  Gas  Co.,  [1899]  2  Ch. 
217,  per  Vaughan  Williams  L.  J.,  «* 
p.  261 ;  Englith  v.  Metrvpolitan  Wattr 
Board,  [1907]  1  K.  B.  688,  at  p.  601. 
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[almost  necessary  incident  of  mining.   And  if  the  grant  of  the  sur-    ^^^^j^^ 

faoe  carries  with  it  a  right  to  be  protected  from  any  loss  of  surface 

water  by  percolation,  the  owner  of  the  surface  would  hold  the 
owner  of  the  mines  at  his  mercy ;  for  he  would  be  entitled  by 
injunction  to  inhibit  the  working  of  mines  at  all.  It  is  not  at 
variance  with  this  view  that  the  case  of  Whitehead  v.  Parks  (g)  was 
decided,  because  in  that  case  there  was  a  lease  and  a  distinct  grant 
of  the  injured  springs  eo  nomine  "  (h). 

If  the  grant  of  the  surface  was  made  for  some  express  purpose  Grant  of 
necessarily  and  obviously  requiring  the  continuance  of  a  supply  of  express 
surface  water,  the  principle  laid  down  in  the  above  passage  might  P^^rpose. 
come  into  conflict  with  the  principle  involved  in  the  decisions  cited 
above  (i)  upon  the  maxim  that  a  man  may  not  derogate  from  his 
own  grant.     It  is  conceived,  however,  that  even  in  such  a  case  the 
surface  owner  could  not  daim  a  continuance  of  the  surface  water 
80  as  to  prevent  the  working  of  the  minerals.     The  reservation 
of  the  minerals  would,  it  is  thought,  include  aU  the  natural  and 
legal  incidents  consequent  upon  the  working  necessary  to  win 
them. 

Where  land  was  granted  for  building  subject  to  a  chief  rent,  and  Water 
cottages  were  built  upon  it,  and  the  owner  afterwards  granted  the  ^SaL^f 
adjacent  land  to  the  builders  of  a  church,  whose  excavations  so  far 
drained  the  land  on  which  the  cottages  stood  that  the  soil  subsided 
and  they  became  cracked  and  damaged,  the  church  builders  were 
held  not  responsible.  The  Court  said,  "  although  there  is  no  doubt 
that  a  man  has  no  right  to  withdraw  from  his  neighbour  the  sup- 
port of  adjacent  soil,  there  is  nothing  at  common  law  to  prevent 
his  draining  that  soil  if  for  any  reason  it  becomes  necessary  or 
convenient  for  him  to  do  so.  It  may  indeed  be,  that  when  one 
grants  land  to  another  for  some  special  purposes, — ^for  building 
purposes,  for  example, — ^then  since,  according  to  the  old  maxim,  a 
man  cannot  derogate  from  his  own  grant,  the  grantor  cannot  do 
anything  whatever  with  his  own  land  which  might  have  the  effect 
of  rendering  the  land  granted  less  fit  for  the  special  purpose  in 
question  than  it  otherwise  might  have  been."  They  held  that 
there  was  nothing  in  the  grant  to  the  plaintiff  to  warrant  the  infer- 
ence of  an  implied  condition  to  prevent  the  defendant  from  doing 


(0)  (1858),  2  H.  &  N.  870.  v.  Harl  of  Lonsdale,  [1899]  2  Ch.  233, 

(A)  BalUmrkUhj  ^.  Co.   v.  Morrison      note. 
(1873),  L.  B.  5  P.  C.  49 ;  see  LitUedaU  (•)  p.  113,  note  (g). 
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[with  the  adjacent  land  what  was  incidental  to  its  ordinary  use, 
viz.,  draining  it  in  order  to  render  it  more  capable  of  being  adapted 
to  building  purposes  {k). 

In  two  recent  oases  the  plaintiff  has  succeeded  in  actions  claim- 
ing relief  in  respect  of  subsidence,  but  these  cases  do  not,  when 
examined,  conflict  with  the  last  mentioned  decision. 

In  Jordeson  v.  Suttorij  Sotdhcoates  mid  Drypool  Ooh  Co.  (/),  the 
defendants  carried  out  excavation  works  upon  their  property, 
which  adjoined  the  plaintiff's  property,  and  in  the  course  of  such 
excavation  cut  through  a  stratum  of  runniug  silt,  with  the  result 
that  the  plaintiff's  houses  erected  upon  his  adjoining  property 
subsided.  The  evidence  was  conflicting  as  to  whether  the  stratum 
of  silt  could  truly  be  considered  to  be  muddy  water  or  wet  sand, 
and  in  effect  the  decision  turned  upon  the  view  taken  by  a  majority 
of  the  Court  of  Appeal  as  to  the  conclusion  to  be  drawn  from  this 
evidence,  two  of  the  learned  Lords  Justices  (tn)  holding  that  the 
plaintiff's  land  was  supported,  not  by  a  stratum  of  water,  but  by 
a  bed  of  wet  sand,  whilst  the  third  («)  came  to  the  conclusion  that 
the  withdrawal  of  subterranean  water  support  had  caused  the 
subsidence.  The  decision  of  a  majority  of  the  Court  vms  there- 
fore based  upon  the  ordinary  law  with  regard  to  the  right  to 
support  (o),  and  not  upon  the  question  now  under  consideration. 

The  Trinidad  Asphalt  Co.  v.  Ambard  (j»),  was  an  appeal  from  a 
decree  of  the  Court  of  Appeal  of  the  Supreme  Court*  of  Trinidad 
and  Tobago.  In  that  case  the  subsidence  of  the  plaintiffs'  land 
was  caused  by  the  oozing  and  escape  of  pitch,  which  formed  the 
main  ingredient  of  the  plaintiffs'  land,  consequent  upon  excavations 
on  the  defendant's  adjacent  lands.  The  judgment  of  the  Judicial 
Committee  of  the  Privy  Council  was  in  favour  of  the  plaintiffs, 
but  the  grounds  of  the  decision  were  based  upon  the  conclusion 
that  the  pitch  or  asphalt  which  escaped  from  beneath  the  plaintiffs' 
land  was  not  in  the  nature  of  water.  "  Asphaltum,"  said  Lord 
Macnaghten  in  delivering  the  judgment,  quoting  an  observation 
from  the  judgment  of  the  learned  Chief  Justice  before  whom  the 
action  was  originally  tried,  "  is  a  mineral,  not  water." 


(k)  PoppUwell  V.  Hodkinson  (1869), 
L.  R.  4  Exch.  248 ;  oi .  FAliot  v.  Korth- 
Maxtern  Railuay  (1863),  10  H.  L.  333. 

(0  [1899]  2  Ch.  217  ;  affirming  the 
decwion    of  North,   J.,    [1898]   2   Ch. 


614. 


(m)  Lindley,M.  R.,  and  Eiffby,  L.J. 
{n)  Vaughan  Williams,  L.  J. 


o)  Post,  Chap.  IV. 
(P)  [1899]  A.  C.  594. 
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[But,  although  a  man  is  not  hound  to  prevent  the  water  peroo-    Percolating 


water. 


lating  through  his  land  from  coming  to  his  neighbour,  or  may 
drain  the  water  fex>m  his  neighbour's  land,  he  cannot  foul  the  water    °'^"^- 
percolating  from  his  land  to  his  neighbour's  injury  (q). 

A  grant  of  all  streams  of  water  that  might  be  found  in  land,  Grant  of 
when  at  the  time  of  the  grant  there  was  but  one  stream  and  several  ^**®^* 
wells,  was  held  to  include  the  underground  water  in  the  land ;  the 
grantor  could  not,  nor  could  any  one  claiming  under  him,  do  any- 
thing the  effect  of  which  could  be  to  drain  such  underground  water 
from  the  land  (r). 

But  a  grant  of  an  artificial  watercourse  as  shown  in  a  plan,  with 
the  stream  and  springs  flowing  into  or  feeding  the  same,  has  been 
held  to  be  a  grant  of  the  artificial  channel  and  of  the  definite 
springs  and  streams  feeding  it,  and  of  such  other  water  as  should 
run  into  and  down  the  channel  as  it  stood,  and  not  to  justify 
the  grantees  in  enlarging  the  channel  so  as  to  carry  off  more 
-water  («).] 

By  the  civil  law  every  man  had  a  right  to  dig  in  his  own  land  Civil  law. 
for  the  purpose  of  improving  it,  although  he  should  thereby  inter- 
cept the  water,  which  supplied  his  neighbour's  fountain  (i). 

With  regard  to  watercourses  altogether  artificial,  there  seems  Artificial 
no  reason  to  doubt  that  the  long-continued  submission  of  the 
servient  owner  to  the  discharge  of  water  upon  his  tenement,  or 
to  the  conducting  of  it  through  his  land  by  the  owner  of  the 
dominant  tenement,  wiU  confer  the  right  to  continue  the  dis- 
charge of  the  water,  or  to  continue  to  receive  the  supply  of  it, 
that  is,  to  continue  to  receive  the  supply  of  it  through  the  land  of 
the  servient  owner  (w). 


{q)  Wood  v.    IFaudf  below,   p.  304 ;  fundo  venas  habeat    si  eas  venas  inoido- 

J£*JUfkimon  v.  Ennor  (1863),  4  B.  &  S.  ri8,  et  ob  id  desierot  ad  me  aqua  perve- 

*1'19  ;    Womeraley  v.    Church  (1867),    17  nire,  ta  non  yideris  vi  feoisse,  si  nulla 

Li.  T.,  N.  S.  190 ;  Ballard  v.  Tomlimon  servitus  mihi  eo  nomine  debita  fuerit  ; 

(1885),  29  Ch.  Div.  115.  nee    interdicto    •*  Quod    vi  aut  clam*' 

(r)    Whitehead  v.  Farks  (1858),  2  H.  &  teneris.— Dig.  39,  3,  21. 

N.  870.  Vide  etiam  Dig.  39,  2,  24,  §  12,  de 

(#)  Taylor  v.  Corporation  of  St.  Helens  damno  infecto. 

(1877),  L.  R.  6  Ch.  Div.  264.  Cf.  McNab  {u)  Since  the  first  edition  of  thid  book 

T.  Robertion^  [1897]  A.  C.  129.  it  has  been  so  laid  down  in  Magor  t. 

{t)  Maroellus  fciibit,  Gum  eo,  qui  in  Chadwick  (1840),  11  A.  &  E.  571,  [which 

mio  fodiens  vicini  fontem  avertit,  nihil  on  this  point  is  not  touched  bj  JFood  v. 

posse  agi,  nee  de  dolo  actionem  ;  et  san&  Waud  (1849),  3  Exch.  748;   77  R.  R. 

non  debet  habere,  si  non  animo  vioino  809.   And  to  the  same  effect  are  Drewett 

noeendi,    sed    snum    agram    meliorem  v.  iSheard  (1836),   7   C.  &  P.  465;    48 

facieudi.  id  fecit.— Dig.  39,  3,  1,  }  12,  R.  R.  797 ;  Satcliffe  v.  Booth  (1863),  9 

de  aq.  et  aq.  pi.  arc.  Jur.  N.  S.  1037  ;  32  L.  J.  Q.  B.  136  ; 

Si  in  meo  aqua  imimpat,  qucB  ex  tuo  loimey  v.  Stoeker  (1866),  L.  R.  1  Ch. 
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Rigbtto  A  question  of  much  greater  difficulty  arises  in  the  case  of  a 

discharge  of  water,  when  the  servient  owner  seeks  to  compel  the 
dominant  to  continue  it,  and  to  prevent  him  from  altering  its 
course,  and  thus  attempts  to  invert  their  relative  positions,  and 
himself  to  become  dominant. 

The  chief  objection  to  such  a  claim  is,  that  there  is  no  sub- 
mission (patient ia)  by  the  dominant  owner  to  the  enjoyment  of 
the  water  had  by  the  servient — ^he  discharges  the  water  for  his 
own  convenience,  and  to  what  use  the  other  may  apply  it  when  so 
discharged  is  immaterial  to  him — he  has  no  means  of  preventing 
such  an  application  but  by  discontinuing  the  discharge,  and  thus 
depriving  himself  of  the  benefit  of  his  own  easement. 

It  may  be  said  that,  according  to  this  argument,  the  party  dis- 
charging the  water  could  acquire  no  right  where  the  other  party 
immediately  on  receiving  it  applied  it  to  some  useful  purpose — 
as  the  latter  had  submitted  to  it  only  because  it  was  advantageous 
to  himself.  The  answer  to  this  objection  is,  that  there  is  a  sub- 
mission by  the  receiving  party,  which  does  not  exist  in  the  case 
of  the  discharging  party.  The  active  step,  the  immission  of 
water,  is  the  act  of  the  latter.  It  is  optional  with  the  servient 
owner  to  submit  to  the  immission  or  to  oppose  it.  The  motives 
which  influence  him  to  do  one  or  the  other  are  immaterial.  The 
real  inquiry  in  such  cases  must  be  by  whose  act  the  water  was  first 
caused  to  flow. 

Supposing  it  to  be  unknown  by  which  party  the  flow  of  water 
was  caused,  and  that  the  flow  is  beneficial  to  the  owners  of  both 
tenements,— to  the  one  by  the  discharge,  to  the  other  by  the  use 
to  which  he  puts  the  water  on  receiving  it, — ^it  would  probably  be 
presumed  that  a  reciprocal  easement  did  exist. 

[The  proper  inference  from  the  user  of  the  water  and  all  the 
surrounding  circumstances  may  be  that  the  artificial  watercourse 
was  originally  constructed  upon  the  terms  that  it  was  to  be  treated 
as  a  natural  stream,  and  that  the  rights  of  the  riparian  owners  are 
to  be  regulated  accordingly  (x). 

In  ascertaining  the  rights  with  regard  to  artificial  watercourses, 
regard  must  be  had  to  **  first,  the  character  of  the  watercourse, 


396;  Holkery.  JPorriU  (1876),  L.  R.  10  Clark,  Son  and  Morland,  [1902]  I  Ch. 

Exch.    69  ;    Rameshur    Ferahad    Narain  549,  cf .  j^mi^  v.  Great  Ea»tem  Railttay 

Singh  v.    Kowj   Behari  Pattuk   (1878),  nooA\  t    "R    0*7  r»»   tm«^  109 1 

L.   R.   4  App:   Cas.    121;    Robert,   v!  (1884),  L.  R.  27  Ch.  Div.  122.]. 

Richards  (1881),  60  L.  J.  Ch.  297  ;  eee  W  -^«»^y  *  Co,  t.  Clark,  San  and  Mar- 

51  L.  J.  Ch.  944 ;  and  Baily  ^  Co,  v.  land,  [1902]  1  Ch.  649. 
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[whether  it  is  temporary  {y)  or  permanent ;  secondly,  the  oircum-      ^}g^^  t*> 

stances  under  which  it  was  presumably  created ;  and  thirdly,  the  '- 

mode  in  which  it  has  been  in  fact  used  and  enjoyed  "  (s).] 

The  important  case  of  Arktcright  v.  Gell{a)  turned  upon  the  Arktorighty, 
right  of  the  party  receiving  water  drained  from  a  mine,  to  compel 
the  owners  of  the  mine  to  continue  such  discharge.     The  Court 
decided  that  no  such  right  existed  in  that  case. 

**  The  plaintifPs  in  this  case,"  said  Lord  Abinger,  on  delivering 
the  judgment  of  the  Court  of  Exchequer,  in  the  case  of  Arktcright 
V.  Geli,  "  are  the  occupiers  of  certain  cotton  miUs,  at  Cromford,  in 
the  county  of  Derby,  and  complain  of  an  illegal  diversion,  by  the 
defendants,  of  the  water  to  which  they  were  of  right  entitled  for 
the  supply  of  their  mills.  The  defendants  by  their  pleas  deny 
that  right,  and  also  insist  that  they  have  not  been  guilty  of  any 
illegal  diversion.  A  special  case  was  reserved  on  the  trial,  for  the 
opinion  of  the  Court,  stating  a  great  number  of  documents  and 
facts,  upon  which  the  Court  are  not  merely  to  give  their  judgment 
on  matters  of  law,  but  to  take  the  oflBce  of  the  jury,  by  deter- 
mining whether  any  and  what  inferences  of  fact  ought  to  be 
drawn  from  the  facts  stated.  This  course  leads  to  one  great 
inconvenience,  as  it  tends  to  confound  the  rule  of  law  with  an 
inference  of  fact  only,  which  inference  might  have  been  varied  by 
a  very  slight  circumstance. 

"  From  the  facts  and  documents,  however,  the  case  appears  to 
be  this: — In  the  beginning  of  the  last  century,  certain  adven- 
turers had  in  part  constructed,  and  were  proceeding  to  continue 
a  sough,  now  called  the  Cromford  Sough,  for  the  purpose  of 
draining  a  portion  of  the  mineral  field  in  the  wapentake  of 
Wirksworth.  How  they  acquired  the  right  to  make  that  sough 
is  not  stated ;  it  was,  however,  without  doubt,  either  by  virtue  of 
the  custom  of  mining  there  prevalent,  or  by  the  express  licence 
of  the  owner  of  the  soil  through  which  it  was  made.  The  ad- 
venturers received  their  remuneration  in  the  shape  of  a  certain 
portion  of  the  ore  raised  from  the  mines  within  the  level  lying 
near  and  benefited  by  the  sough  (technically  called,  within  the 
title  of  the  sough)  in  consequence  of  an  agreement  with  the 
proprietors  of  the  mines.     The  right  to  this  easement,  with  its 


(y)  Cf.  Burrow*  v.  Lang,  [1901]  2  Ch.  (z)  Baily  ^  Co.  v.  Clark,  Son  and  Mar- 

502  :  MeEvoy  v.  Oreat  Northern  Rail,  Co.,  land  (ubi  sup.),  per  Stirling,  L.  J.,  at  p. 

ri900]  2  It.  R.  325  ;  Hanna  v.  Pollock,  668. 

[1900]  2  It.  R.  664.  (a)  (1839),  6  M.  &  W.  203. 
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Right  to      aooompaDyIng  advantages,  appears  to  have  been  the  subject  of 

— ; '-  sale  and  conveyance  in  that  district;  for  in  1738  the  proprietore 

^  Gefi.  ^'  l^a^ed  it  for  999  years  for  a  pecuniary  consideration,  with  a 
reservation  by  way  of  rent  of  a  part  of  the  profits.  Mr.  Ark- 
wright,  under  whom  the  plaintifPs  claim,  and  all  whose  rights 
they  may  be  assumed  to  have  had,  by  demise  from  him,  when 
the  cause  of  action  accrued,  became,  in  1836,  the  purchaser  of 
the  reversion  expectant  on  the  determination  of  that  lease,  and 
he  also  acquired  a  portion  of  the  interest  of  the  lessees,  by  a 
conveyance  from  some  of  them.  It  does  not  appear  to  us  that 
this  circumstance  affects  the  question  between  the  parties  to  this 
suit. 

*'  After  the  sough  had  been  constructed,  and  a  constant  flow 
of  water  thereby  conducted  from  the  mines,  the  late  Sir  Richard 
Arkwright,  the  father  of  Mr.  Arkwright,  obtained,  in  the  year 
1771,  a  lease  for  eighty-four  years,  from  the  lord  of  the  manor  of 
Cromford  (who,  upon  the  special  case,  is  alleged  to  have  been 
the  owner  of  the  land  through  which  the  Cromford  Sough  was 
made,  and  also  the  owner  of  a  piece  of  land  between  the  mouth 
of  the  sough  and  the  brook  into  which  the  water  was  conveyed), 
of  that  piece  of  land,  the  brook,  and  the  *  stream  of  water  issuing 
and  coming  from  Cromford  Sough,'  with  the  right  of  erecting 
mills  on  the  piece  of  land.  In  1772,  Sir  Richard  Arkwright 
erected  extensive  cotton  mills  thereon,  and  in  April,  1789,  he 
purchased  that  land  and  the  fee-simple  in  the  mills  and  the  manor 
of  Cromford,  including  the  lands  through  which  the  Cromford 
Sough  was  made. 

"  In  the  meantime,  another  company  of  adventurers  had  begun 
to  construct  another  mining  sough,  called  the  Meerbrook  Sough, 
on  a  much  lower  level  in  the  adjoining  township  of  Wirksworth. 
The  defendants  represent  and  have  all  the  rights  of  that  com- 
pany of  adventurers,  and  must,  like  the  proprietors  of  the  Crom- 
ford Sough,  be  assumed  to  have  acted,  either  by  virtue  of  a 
mining  custom  or  by  express  licence  of  the  owner  of  the  soil, 
confirmed  by  the  Cromford  Inclosure  Act  in  1802,  and  also  to 
have  had  the  authority,  prior  or  subsequent,  of  the  owners  of 
the  mines  drained  by  that  sough,  and  contributing  a  certain 
portion  of  the  ore  by  way  of  recompense.  These  facts  are  not 
distinctly  found,  but  we  think  we  must  infer  that  such  was  the 
case,  and  consequently  that  the  defendants  stand  in  the  same 
relation   to  the  plaintiffs  as  if  the  owners  of  those  mines  had 
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themselves,  with  the  consent  of  the  owner  of  the  soil,  constructed      'Right  to 

the  sough  for  the  purpose  of  freeing  their  mines  from  water ;  for 

whether  they  made  the  sough  themselves,  or  through  the  agency  ^  ^f 
of  the  adventurers,  is  immaterial.  In  1813  the  defendants,  being 
themselves  proprietors  of  mines  drained  by  it,  extended  the 
Meerbrook  Sough,  having  made  an  agreement  with  the  then  pro- 
prietors of  the  Cromford  Sough,  and  of  other  mines  unwatered 
by  it,  and  which  appeared  to  have  been  then  worked  down  to  the 
level  of  that  sough,  for  the  purpose  of  regulating  their  respective 
rights,  and  the  recompense  to  be  paid  by  the  latter  to  the  former 
set  of  adventurers  for  the  benefit  to  be  derived  by  them  by  the 
extension  of  this  sough,  and  the  unwatering  by  means  of  it  of  a 
further  portion  of  their  mineral  field  below  the  level  of  the  former 
sough. 

"  The  new  sough  was,  therefore,  constructed  by  the  consent  of 
some,  if  not  aU,  of  those  mine  owners  who  had  formerly  used  the 
Cromford  Sough,  and  in  part  for  their  benefit ;  and  this  circum- 
stance places  the  defendants  in  the  same  position  in  respect  to 
the  diversion  of  the  surplus  water  as  if  they  themselves  had  been 
owners  of  part  of  the  mineral  field  formerly  drained  by  the 
Cromford  Sough,  and  were  now  proceeding  to  unwater  a  further 
.portion  of  the  same  field  by  means  of  the  new  sough.  When  the 
Meerbrook  Sough  was  thus  extended,  the  water  was  found  to  flow 
into  it,  and  flood-gates  were  constructed  at  the  end,  the  closing  of 
which  prevented  the  water  from  findiog  its  way  in  that  direction, 
but  which,  when  opened,  let  o£E  the  water  which  would  otherwise 
have  been  discharged  by  the  Cromford  Sough,  and  thereby  pi'e- 
vented  it  from  flowing  to  the  plaintiff's  mill. 

"  In  1825  an  arrangement  was  made  for  the  mutual  accommo- 
dation of  Mr.  Arkwright  and  the  Meerbrook  Sough  proprietors, 
which  was  not  to  affect  their  rights,  and  which,  having  been 
determined  in  1836,  left  them  in  the  same  situation  as  if  it  had 
never  been  made  ;  and  the  gates  being  removed,  in  order  to  carry 
the  sough  further  in  that  direction,  and  the  water  thereby  diverted 
from  the  plaintiff's  mills,  the  defendants  are  in  the  same  situation 
as  if  no  flood-gates  had  been  made,  and  as  if  in  the  construction 
of  their  sough  for  the  purpose  of  draining  another  portion  of  the 
mineral  field  they  had  broken  the  natural  barrier  which  pent  the 
water  up  and  made  it  flow  through  the  Cromford  Sough,  and  so 
caused  the  water  to  pass  out  at  a  lower  level  through  the  Meer- 
brook Sough  ;  and  the  question  is— whether  the  defendants  by  so 
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Right  to      doing  are  rendered  liable  to  an  action  at  the  suit  of  the  plaintifEs. 

■ '  This  question,  which  was  most  elaborately  and  ably  argued  during 

^//,    ^'  the  last  term,  appears  to  us,  strictly  speaking,  to  be  one  as  much  1 


of  fact  as  of  law ;  and,  when  the  situation  of  both  parties  is  fally 
understood,  does  not  appear  to  us  to  be  one  of  much  doubt  or 
diflSculty. 

"  The  stream  upon  which  the  mills  were  constructed  was  not 
a  natural  watercourse,  to  the  advantage  of  which  flowing  in  its 
natural  course  the  possessor  of  the  land  adjoining  would  be 
entitled,  according  to  the  doctrine  laid  down  in  Mason  v.  Wli  (b) 
and  in  other  cases ;  this  was  an  artificial  watercourse,  and  the 
sole  object  for  which  it  was  made  was  to  get  rid  of  a  nuisance  to 
the  mines,  and  to  enable  their  proprietors  to  get  the  ores  which 
lay  within  the  mineral  field  drained  by  it ;  and  the  flow  of  water 
through  that  channel  was  from  the  very  nature  of  the  case,  of  a 
temporary  character  (t*),  having  its  continuance  only  whilst  the 
convenience  of  the  mine-owners  required  it,  and  in  the  ordinary 
course  it  would  most  probably  cease  when  the  mineral  ore  above 
its  level  should  have  been  exhausted. 

"  That  Sir  Eichard  Arkwright  contemplated  the  discontinuance 
of  this  watercourse  (if  the  question  of  his  knowledge  in  this  state 
of  things  can  be  material)  there  is  evidence  in  the  lease  made  in 
1771,  which  contains  a  provision  for  a  supply  from  the  river  in 
the  event  of  the  stream  being  lessened  or  taken  away  by  the  con- 
struction of  another  sough  :  and  also  that  such  an  event  was  not 
improbable  appears  from  the  clause  in  the  2nd  Cromford  Canal 
Act,  30  Geo.  3,  c.  o6,  s.  4.  What,  then,  is  the  species  of  right  or 
interest  which  the  proprietor  of  the  surface  where  the  stream 
issued  forth,  or  his  grantees,  would  have  in  such  a  watercourse 
at  common  law,  and  independently  of  the  effect  of  user  under  the 
recent  statute  2  &  3  Will.  4,  c.  71  ?  He  would  only  have  a  right 
to  use  it  for  any  purpose  to  which  it  was  applicable  so  long  as  it 
continued  there.  A  user  for  twenty  years,  or  a  longer  time,  would 
afford  no  presumption  of  a  grant  of  the  right  to  the  water  in  per- 
petuity ;  for  such  a  grant  would,  in  truth,  be  neither  more  nor 
less  than  an  obligation  on  the  mine-owner  not  to  work  his  mines 
by  the  ordinary  mode  of  getting  minerals,  below  the  level  drained 
by  that  sough,  and  to  keep  the  mines  flooded  up  to  that  level,  in 


(b)  (1833),  5  B.  &  Adol.  I.  disoussod  and  explaiDed  in  Burrows  t. 

[e)  The  meaning  of  these  words  was      Xow^,  [1901]  2  Ch.  502,  at  p.  608. 
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order  to  make  the  flow  of  water  constant,  for  the  benefit  of  those      J^ig^t  to 

who  had  used  it  for  some  profitable  purpose.     How  can  it  be  sup-  ; - 

posed  that  the  mine-owners  could  have  meant  to  burthen  them-      '^  ^^ 

selves  with  such   a  servitude,  so   destructive   to  their  interests; 

and  what  is  there  to  raise  an  inference  of  such  an  intention  ? 

The  mine-owner  could  not  bring  any  action  against  the  person 

using  the  stream  of  water,  so  that  the  omission  to  bring  an  action 

could  afford  no  argument  in  favour  of  the  presumption  of  a  grant ; 

nor  could  he  prevent  the  enjoyment  of  that  stream  of  water  by 

any  act  of  his,  except  by  at  once  making  a  sough  at  a  lower  level, 

and  thus  taking  away  the  water  entirely, — a  course  so  expensive 

and  inconvenient  that  it  would  be  very  unreasonable,  and  a  very 

improper  extension  of  the  principle  applied  to  the  case  of  lights, 

to  infer  from  the  abstinence  from  such  an  act  an  intention  to  grant 

the  use  of  the  water  in  perpetuity  as  a  matter  of  right. 

"  Several  instances  were  put  in  the  course  of  the  argument  of 
cases  analogous  to  the  present,  in  which  it  could  not  be  contended 
for  a  moment  that  any  right  was  acquired.  A  steam-engine  is 
iised  by  the  owner  of  a  mine  to  drain  it,  and  the  water  pumped 
up  flows  in  a  channel  to  the  estate  of  the  adjoining  landowner, 
and  is  there  used  for  agricultural  purposes  for  twenty  years.  Is 
it  possible  from  the  fact  of  such  a  user  to  presume  a  grant  by  the 
owner  of  the  steam-engine  of  the  right  to  the  water  in  perpetuity, 
so  as  to  burthen  himself  and  the  assigns  of  his  mine  with  the 
obligation  to  keep  a  steam-engine  for  ever,  for  the  benefit  of  the 
landowner  P  Or  if  the  water  from  the  spout  of  the  eaves  of  a  row 
of  houses  was  to  flow  into  an  adjoining  yard  and  be  there  used  for 
twenty  years  by  its  occupiers  for  domestic  purposes,  could  it  be 
successfully  contended  that  the  owners  of  the  houses  had  con- 
tracted an  obligation  not  to  alter  their  construction  so  as  to  impair 
the  flow  of  water  ?  Clearly  not :  in  all,  the  nature  of  the  case 
distinctly  shows  that  no  right  is  acquired  as  against  the  owner 
of  the  property  from  which  the  course  of  water  takes  its  origin  ; 
though,  as  between  the  first  and  any  subsequent  appropriator  of 
the  watercourse  itself,  such  a  right  may  be  acquired.  And  so,  in 
the  present  case.  Sir  Richard  Arkwright,  by  the  grant  from  the 
owner  of  the  surface  for  eighty-four  years,  acquired  a  right  to  use 
the  stream  as  against  him ;  and  if  there  had  been  no  grant  he 
woidd,  by  twenty  years'  user,  have  acquired  the  like  right  as  against 
such  owner ;  but  the  user  even  for  a  much  longer  period,  whilst  the 
flow  of  water  was  going  on  for  the  convenience  of  the  mines,  would 
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Right  to      afford  no  presnmption  of  a  grant  at  common  law  as  against  tlie 

^ owners  of  the  mmes. 

'^  *aeU.  ^*  "  ^^  remains  to  be  considered  whether  the  statute  2  &  3  WilL  4, 
c.  71,  gives  to  Mr.  Arkwright  and  those  who  claim  under  him  any 
such  right,  and  we  are  clearly  of  opinion  that  it  does  not.  The 
whole  purview  of  the  Act  shows  that  it  applies  only  to  such  rights 
as  would  before  the  Act  have  been  acquired  by  the  presumption  of 
a  grant  from  long  user.  The  Act  expressly  requires  enjoyment  for 
different  periods  ^without  interruption^  and  therefore  necessarily 
imports  such  a  user  as  could  be  interrupted  by  some  one  *  capable  of 
resisting  the  claim  ' ;  and  it  also  requires  it  to  be  '  of  right.'  But 
the  use  of  the  water  in  this  case  could  not  be  the  subject  of  an 
action  at  the  suit  of  the  proprietors  of  the  mineral  field  lying  below 
the  level  of  the  Cromford  Sough,  and  was  incapable  of  interruption 
by  them  at  any  time  during  the  whole  period  by  any  reasonable 
mode :  and  as  against  them  it  was  not  ^  of  right ' ;  they  had  no 
interest  to  prevent  it :  and  imtil  it  became  necessary  to  drain  the 
lower  part  of  the  field,  indeed  at  all  times,  it  was  wholly  immaterial 
to  them  what  became  of  the  water  so  long  as  their  mines  were  freed 
from  it. 

"  We  therefore  think  that  the  plaintiffs  never  acquired  any  right 
to  have  the  stream  of  water  continued  in  its  former  channel  either 
by  the  presumption  of  a  gi*ant,  or  by  the  recent  statute,  as  against 
the  owners  of  the  lower  level  of  the  mineral  field,  or  the  defendants 
acting  by  their  authority,  and  therefore  our  judgment  must  be  for 
the  defendants." 
Magor  v.  In  Magor  v.  Chad  trick  {d)  the  plaintiffs  complained  of  the  pollu- 

Chadwtek,  ^j^^  ^£  ^  stream  running  to  their  brewery.  The  defendants 
traversed  the  plaintiffs'  right  to  the  stream.  "  It  appeared  that  the 
stream  or  watercourse  claimed  by  the  plaintiffs  flowed  from  the 
mouth  of  an  adit,  or  underground  passage,  in  adjoining  lands  not 
belonging  to  the  plaintiffs,  and  which  had  been  originally  made, 
upwards  of  fifty  years  ago,  for  the  purpose  of  clearing  the  water 
from  a  certain  mine  by  the  ovnier  of  the  mine,  but  that  the  mine 
had  not  been  worked  for  more  than  thirty  years  past;  that  after 
the  working  was  discontinued  the  plaintiffs  availed  themselves  of 
the  water  coming  along  this  channel  to  brew  beer,  and,  after  clear- 
ing the  adit  themselves,  had  for  more  than  twenty  years  obtained 
from  it  pure  water  for  that  purpose,  and  had  erected  a  brewery 


[d)  (1840),  11  A.  &  E.  671. 
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there  at  a  great  expense.     It  was  admitted  that,  at  the  time  when      Rigbt  to 

the  adit  was  originally  made  and  the  mine  worked,  the  water  must  ' 

have  been  unfit  for  the  uses  to  which  the  plainti£Es  now  applied  it.        chwiZick, 

"  The  defendants  were  owners  of  other  mines  (copper  mines), 
and  had  lately  used  the  old  adit  for  the  purpose  of  draining  them, 
by  which  the  water  had  again  been  made  foul  and  unfit  for  brew- 
ing. It  was  not  shown  that  they  were  connected  with  or  claimed 
under  the  owners  of  the  adit  or  mine,  or  of  the  lands  through 
which  it  flowed." 

The  learned  judge  also  stated  to  the  jury  that,  "  in  the  absence 
of  custom,  artificial  watercourses  are  not  distinguished  in  law  from 
such  as  are  natural :  that  the  same  rules  apply  to  them  ;  and  that 
twenty  years'  enjoyment  might  therefore  warrant  the  jury  in  finding 
in  favour  of  the  right." 

The  jury  foimd  a  verdict  for  the  plaintiffs.  A  rule  nisi  for  a 
new  trial  was  granted,  and  after  argument  the  Court  of  (iueen's 
Bench  took  time  to  consider  their  judgment,  which  was  delivered 
by  Lord  Denman.  After  some  prefatory  matter  not  material  to 
this  point,  his  Lordship  proceeded.  "  On  the  argument  for  a  new 
trial,  the  defendants  took  other  ground.  They  said  that  the  artifi- 
cial nature  of  the  adit,  and  the  known  practice  of  all  the  mineral 
districts,  were  strong  evidence,  even  in  the  absence  of  a  custom,  to 
show  that  the  plaintiffs'  enjoyment  was  not  of  right ;  because  they 
must  have  known  that  the  owner  of  the  mine  had  made  the  water- 
course for  his  own  convenience,  and  had  ceased  to  work  it  with  the 
intention  of  resuming  that  work  whenever  it  suited  his  interest,  and 
with  all  the  rights  of  throwing  in  dirt  and  rubbish  which  usually 
attend  these  operations.  And  great  stress  was  laid  on  the  recent 
decision  in  the  Exchequer  of  Arkwnght  v.  Gell  (^),  where  the  Court, 
placed  by  consent  in  the  situation  of  a  jury,  declined  to  draw  the 
inference  of  an  exercise  by  right,  because  they  thought  the 
circumstances  would  not  have  warranted  the  presumption  of  a 
grant.  So,  it  was  said,  the  universal  mode  of  proceeding  in  the 
mining  district  would  have  been  material  to  show  that  the  plain- 
tiffs used  the  water  with  no  idea  of  having  a  right  to  it,  but  were 
merely  taking  advantage  of  the  accidental  non-user  of  the  adit  for 
such  time  as  it  happened  to  be  useful  to  them. 

"  We  are  by  no  means  prepared  to  say  that  the  circumstances 
under  which  a  watercourse  has  been  enjoyed  may  not  prove  it  to 

{e)  (1839),  6  M.  &  W.  203. 
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have  been  without  right;  or  that  a  universal  praotioe  in  the 
neighbourhood  might  not  lead  to  fix  the  party  with  knowledge 
that  those  who  cleared  a  mine  by  an  adit  notoriously  reserved  to 
themselves  the  right  of  working  the  mine  at  any  time.  But  this 
view  was  never  pressed  on  the  learned  judge  on  the  trial,  the 
defendants  relying  on  proof  of  their  custom,  and  electing  to  stand 
or  fall  by  the  opinion  which  the  jury  might  form  upon  it.  The 
point  w£is  properly  raised;  and  the  complaint  is  not  even  that 
the  verdict  was  wrong  on  the  evidence  put  forward,  but  merely 
that  the  defendants  themselves  did  not  rest  their  case  on  such 
strong  facts  as  they  might. 

"  The  imputed  misdirection  is,  that  the  law  of  watercourses  is 
the  same,  whether  natural  or  artificial.  We  think  this  was  no 
misdirection,  but  clearly  right.  The  contrary  proposition,  that  a 
watercourse,  of  whatever  antiquity,  and  in  whatever  degree 
enjoyed  by  numerous  persons,  cannot  be  so  enjoyed  as  to  confer 
a  right  to  the  use  of  the  water,  if  proved  to  have  been  originally 
artificial,  seems  to  us  quite  indefensible.  And  the  late  case  in  the 
Exchequer  leads  to  no  such  conclusion," 

[The  case  of  Magor  v.  Chadicick  has,  however,  been  commented 
upon  and  explained,  in  the  case  of  Woody.  Waud{f).  In  that 
case  the  waters  from  the  workings  of  a  colliery  (partly  pumped 
up  and  partly  caused  by  the  overflow  of  an  old  coal-pit  which  had 
become  filled  with  water)  had  for  upwards  of  twenty  years  flowed 
through  two  artificial  subterraneous  channels ;  one  of  which,  called 
the  Bowling  Sough,  passed  directly  through  the  plaintiffs'  land ; 
the  other,  called  the  Low  Moor  Sough,  passed  into  a  natural  stream 
called  the  Bowling  Beck,  which,  so  augmented,  passed  through 
the  plaintiffs'  land.  The  defendant,  having  works  on  the  banks 
of  each  channel  above  the  points  where  they  lespectively  arrived 
at  the  plaintiffs'  land  and  at  the  Bowling  Sough,  diverted  the  water 
of  each  of  them.  The  channels  were  subterraneous,  but  the  Couit 
determined  the  question  as  it  would  have  stood  if  they  had  been 
surface  streams.  The  judgment  of  the  Court  contains  a  full 
exposition  of  the  law  affecting  ai*tificial  watercourses,  as  will  he 
seen  from  the  following  passage : — "  This  question  is  not  with 
respect  to  the  rights  of  the  plaintiffs  as  against  the  owners  of  the 
collieries  which  the  Soughs  relieve  from  water,  but  as  to  the  rights 
of  the  plaintiffs  and  defendants  inter  se ;  and  it  will  be  better  to 


(/)  (1849),  3  Exch.  748  ;  77  R.  R.  809. 
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[consider,  in  the  first  plewje,  how  they  would  stand  if  the  streams      Right  to 

were  not  underground.     With  respect  to  a  claim  of  right  as  against  .' 

the  colliery  owners,  if  it  be  true  that  a  right  was  gained  to  these  woJi! 
streams  by  the  riparian  proprietors  as  against  them,  in  consequence 
of  their  acquiescence  for  twenty  years  by  virtue  of  the  presumption 
of  a  grant,  or  of  Lord  Tenterden's  Act  (2  &  3  Will.  4,  c.  71),  there 
would  be  no  difficulty  as  to  the  right  of  the  riparian  proprietors 
against  each  other  or  against  other  pei^sons.  But  Mr.  Cowling 
admitted  that  a  grant  could  not  be  presumed,  and  that  he  should 
have  great  difficulty  in  establishing  the  right  under  Lord  Tenter- 
den's  Act.  This  Court,  as  then  constituted,  much  considered 
that  subject  in  the  case  of  Arkxcright  v.  QelL  We  have  again 
considered  it,  and  are  satisfied  that  the  principles  laid  down  as 
governing  that  case  are  correct,  and  were  properly  acted  upon  in 
it,  by  deciding  that  no  action  lay  for  an  injury  by  the  diversion  of 
an  artificial  watercourse,  where,  from  the  nature  of  the  case,  it 
was  obvious  that  the  enjoyment  of  it  depended  upon  temporary 
circumstances,  and  was  not  of  a  permanent  character ;  and  where 
the  interruption  was  by  the  party  who  stood  in  the  situation  of 
the  grantor.  The  Court  of  Queen's  Bench,  in  a  subsequent  case, 
Magor  v.  Chadwick,  supported  a  verdict  for  the  plaintiff,  for  the 
disturbfiuioe  of  a  right  to  the  enjoyment  of  a  stream  under  circum- 
stances somewhat  similar;  but  in  that  case  the  action  was 
not  brought  against  the  party  in  whose  land  the  artificial  water- 
course commenced,  nor  anyone  claiming  under  him,  and  he  had 
not  put  an  end  to  it  by  altering  the  mode  of  working  his  mines ; 
but,  what  is  more  important,  the  action  was  not  brought  for 
abstracting,  but  for  fouling, — a  species  of  injury  which  does  not 
stand  on  the  same  footing ;  for,  though  the  possessor  of  the  mine 
might  stop  the  stream,  it  does  not  follow  that  he,  or  any  other, 
could  pollute  it  whilst  it  continued  to  run ;  and  besides,  from  the 
course  which  the  cause  took  at  nisi  prius,  the  precise  question 
which  we  have  now  to  consider  does  not  appear  to  have  called  for 
decision.  The  two  cases  are  therefore  distinguishable;  and  the 
expressions  used  by  the  learned  judges  in  that  case  as  to  the 
similarity  of  natural  and  artificial  streams,  are  to  be  understood  as 
applicable  to  the  particuleu*  case. 

"We  entirely  concur  with  Lord  Denman,  C.  J.,  that  *the 
proposition  that  a  watercourse,  of  whatever  antiquity  and  in  what- 
ever degree  enjoyed  by  nimierous  persons,  cannot  be  enjoyed  so  as 
to  confer  a  right  to  the  use  of  the  water,  if  proved  to  have  been 

o.  20 
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RiKHt  to      [originally  artificial,  is  quite  indefensible ' ;  but,  on  the  other  hand, 

.'  the  general  proposition  that,  under  all  circumstances,  the  right  to 

JFaud.  watercourses  arising  from  enjoyment  is  the  same  whether  they  be 
natural  or  artificial,  cannot  possibly  be  sustained.  The  right  to 
artificial  watercourses,  as  against  the  party  creating  them,  surely 
must  depend  upon  the  character  of  the  watercourse,  whether  it  be 
of  a  permanent  or  temporary  nature,  and  upon  the  circumstances 
under  which  it  was  created  (g).  The  enjoyment  for  twenty  years 
of  a  stream  diverted  or  penned  up  by  permanent  embankments, 
clearly  stands  upon  a  different  footing  from  the  enjoyment  of  a 
flow  of  water  originating  in  the  mode  of  occupation  or  alteration 
of  a  person's  property,  and  presumably  of  a  temporary  character 
and  liable  to  variation. 

"  The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house 
could  not  give  a  right  to  the  neighbour  to  insist  that  the  house 
should  not  be  pulled  down  or  altered,  so  as  to  diminish  the 
quantity  of  water  flowing  from  the.  roof.  The  flow  of  water  from 
a  drain  for  the  purposes  of  agricidtural  improvements  for  twenty 
years  could  not  give  a  right  to  the  neighbour  so  as  to  preclude 
the  proprietor  from  altering  the  level  of  his  drains  for  the  greater 
improvement  of  the  land  (//).  The  state  of  circumstances  in  such 
cases  shows  that  one  party  never  intended  to  give,  nor  the  other 
to  enjoy,  the  use  of  the  stream  as  a  matter  of  right.  If,  then, 
this  had  been  a  question  between  the  plaintiffs  and  the  colliery 
owners,  it  seems  to  us  that  the  plaintiffs  could  not  have  main- 
tained an  action  for  omitting  to  pump  water  by  machinery  (and 
in  this  the  Court  of  Queen's  Bench  and  Exchequer  entirely 
agreed  in  the  case  above  cited).  Nor,  if  the  colliery  proprietors 
had  chosen  to  pump  out  the  water  from  the  pit,  from  whence  the 
stream  flowed  continuously,  and  caused  what  is  termed  the  natural 
flow  to  cease,  could  the  plaintiffs,  in  our  opinion,  have  sued  them 
for  so  doing.  But  this  case  is  different.  The  water  has  been 
permitted  to  flow  in  an  artificial  channel  by  the  colliery  owners, 
and  for  sixty  years.  And  the  question  is  one  of  more  difficulty, 
whether  the  plaintiffs  can  sue  another  person,  a  proprietor  and 
occupier  of  the  land  above  and  through  which  the  sough  passes 


iff)  Baily  ^  Co,  v.  Clark,  Son  and  Mor-  N.  E,  B,  v.  mioU  (I860},  29  L.  J.  812; 

land,  [19021  1  Ch.  649.     See  as  to  the  IJ.  &  H.  145. 

case  of  a  drowned  mine,  and  the  tern-  (h)  See  Greatrez  v.  Hay  ward  {X^bZ),  8 

porary  support  occasioned  by  the  water,  Exoh.   291 ;  91   R.  R.  493  ;   Manna  r. 

the  observations  of  Wood,   V.-C,    in  Po/A>c*,  [1900]  2  Ir.  R.  664. 
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[not  claiming  under  or  authorized  by  them,  for  diverting  the      Right  to 

.                                                                                                                                 receive  water« 
water.  


"  The  case  of  the  Bowling  Sough  difPers  from  the  Low  Moor        jp^' 
Sough  in  this,  that  the  plaintiffs  in  1838  used  the  water  of  the 
Bowling  Sough,  where  it  passes  through  their  land,  by  making  a 
communication  to  their  reservoir,  for  working  the  mill.     Have  the 
plaintiffs  a  right  to  the  water  of  this  sough  ?    It  appears  to  us  to  Kight  to 
be  dear  that,  as  they  have  a  right  to  the  Bowling  Beck  (the  stream  in- 
natural  stream)  as  incident  to  their  property  on  the  banks  and  ^i^^^S^*^ 
bed   of  it,  they  would  have  the  right  to   all  the  water  which  aooeaaions. 
actually  formed  part  of  that  stream,  as  soon  as  it  had  become 
part(f),  whether  such  water  came  by  natural  means,  as  from 
springs,  or  from  the  surface  of  the  hills  above,  or  from  rains  or 
melted  snow,    or  was  added  by   artificial  means,   as  from   the 
drainage  of  lands  or  of  colliery  works.     And  if  the  proprietors  of 
the  drained  lands  or  of  the  colliery  works  augmented  the  stream 
by  pouring  water  into  it,  and  so  gave  it  to  the  stream,  it  would 
become  part  of  the  current ;   no  distinction  could  then  be  made 
between  the  original  natural  stream  and  such  accessions  to  it. 

^'  But  the  question  arises  with  respect  to  an  artificial  stream  not 
yet  united  to  the  natural  one. 

"  The  proprietor  of  the  land  through  which  the  Bowling  Sough 
flows  has  no  right  to  insist  on  the  colliery  owners  causing  all  the 
waters  from  their  works  to  flow  through  their  land.  These 
owners  merely  get  rid  of  a  nuisance  to  their  works  by  discharging 
the  waters  into  the  sough,  and  cannot  be  considered  as  giving  it 
to  one  more  than  another  of  the  proprietors  of  the  land  through 
which  that  sough  is  constructed;  each  may  take  and  use  what 
passes  through  his  land,  and  the  proprietor  of  land  below  has  no 
right  to  any  part  of  that  water  until  it  has  reached  his  own  land ; 
he  has  no  right  to  compel  the  owners  above  to  permit  the  water 
to  flow  through  their  lands  for  his  benefit ;  and,  consequently,  he 
has  no  right  of  action  if  they  refuse  to  do  so. 

"  If  they  pollute  the  water,  so  as  to  be  injurious  to  the  tenant 
below,  the  case  would  be  different. 

"  We  think,  therefore,  that  the  plaintiffs  have  no  right  of 
action  for  the  diversion  of  that  water.  The  question  as  to  the 
Low  Moor  Sough  is  less  favourable  to  the  plaintiffs,  for  this  sough 
does  not  pass  through  their  land  at  all. 


(i)  See  Dudden  v.  Guardians  of  Clutton  Union  (1857),  1  H.  &  N.  627. 
20  (2) 
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["  We  are  of  opinion,  that,  if  the  plaintiffs  would  not  be  entitled 
to  the  water  of  the  soughs  if  above  ground,  their  being  below 
ground  in  this  ease  would  probably  make  no  difference.  It  does 
not  certainly  make  a  difference  in  favour  of  the  plaintiffs  "  (/). 

In  accordance  with  the  principles  laid  down  in  Wood  v.  Waud^ 
it  was  held  by  the  Court  of  Exchequer  in  Greatrex  v.  Hay  ward  (A), 
that  the  flow  of  water,  hom  a  drain  made  for  agricultural  im- 
provements, for  twenty  years,  did  not  give  a  right  to  the  person 
through  whose  land  it  flowed  to  the  continuance  of  the  flow, 
so  as  to  preclude  the  proprietor  of  the  land  drained  from  altering 
the  level  of  his  drains  for  the  improvement  of  his  land,  and  so 
cutting  off  the  supply  (/).  Martin,  B.,  said,  in  Rawstron  v. 
Taylor  {7n)y  that  the  motive  was  quite  immaterial;  and  this,  no 
doubt  would  appear  to  be  so,  having  regard  to  the  principle  laid 
down  in  Wood  v.  Waud^  thus :  "  The  right  to  artificial  water- 
courses, as  against  the  party  creating  them,  depends  upon  the 
character  of  the  watercourse,  whether  it  be  of  a  permanent  or  a 
temporary  character,  and  upon  the  circumstances  under  which  it 
was  created"  (w). 

In  Waller  v.  Mayor  of  Manchester  (o),  provision  had  been 
made  in  a  waterworks  Act  for  an  artificial  watercourse,  as  com- 
pensation to  the  riparian  proprietors  for  the  diversion  of  the 
natural  stream.  The  Corporation  of  Manchester  were  empowered, 
subject  to  the  provisions  of  the  Act,  to  construct  a  reservoir  and 
intercept  the  waters  of  the  river  Ethrow.  They  were  not  to  divert 
the  water  until  the  reservoir  was  completed  and  filled  with  water, 
and  were  to  discharge  out  of  the  reservoir  a  specified  quantity  per 
day.  It  was  held  that  there  was  no  obligation  to  disohcu'ge  the 
water  until  the  reservoir  was  completed,  although  they  had 
diverted  the  water  for  the  purposes  of  their  works,  and  that  a 
proprietor  could  only  sue  them  for  diverting  the  natural  stream. 

In  Gaved  v.  Martyn  (p)^  the  plaintiff  claimed  a  right  to  three 
artificial  watercourses.  One  had  been  originally  made  by  his 
predecessor  in  title,  with  the  licence  of  the  proprietor  of  the 


(J)  Cf.  WardleY.  BrockUhurMt  (1859), 
1  E.  &  E.  1063,  at  p.  1060 ;  Proprietors 
of  Sta//urdtihire  and  TForcesterahire  Canal 
Navigation  v.  Proprietors  of  Birminghatn 
Canal  Navigation  (1866),  L.  R.  I  11.  L. 
264  ;  Bryinbo  Water  Co.  v,  Lester^ s  Lime 
Co.  (1894),  8  R.  329. 

ik)  (1853),  8  Exch.  291  ;  91  R.  R. 
493. 


(/)  Hanna  v.  Pollock,  [1900]  2  Ir.  R. 
664. 

(m)  (1866),  UExch.  384. 

(«)  Per  Parke,  B.,  in  Broadbeni  t. 
Ramsbotham  (1856),  11  Exoh.  611  ;  Bailp 
^  Co.  V.  Clark,  Son  and  Morland,  [1902] 
i  Ch.  649. 

(o)  (1861),  6  H.  &  N.  667. 

(p)  (1866),  19  C.  B.  N.  S.  732. 
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[stream  from  which  the  water  was  derived ;  and  he  was  held  not      RigHt  to 

entitled  to  it,  because  the  enjoyment  was  precarious.     The  second  '- 

had  been  made  adversely,  for  the  enjoyment  of  his  works,  and       Martyn. 
used  for  twenty  years ;   to  this  he  was  held  entitled.     The  third 
was    a    drain    made    by   miners,   under  whom    the    defendants 
claimed ;  and,  as  they  had  never  abandoned  their  control  over  it, 
the  plaintiff  was  held  not  entitled  to  its  continuance. 

"  If,"  said  Erie,  C.  J.,  in  delivering  the  judgment  of  the  Court 
upon  the  last  point,  "  there  is  uninterrupted  user  of  the  land  of 
the  neighbour  for  receiving  the  flow  (of  an  artificial  stream)  as  of 
right  for  twenty  years,  such  user  is  evidence  that  the  land  from 
which  the  water  is  sent  into  the  neighbour's  land  has  become  the 
dominant  tenement,  having  a  right  to  the  easement  of  so  sending 
the  water,  and  that  the  neighbour's  land  has  become  subject  to 
the  servitude  of  being  bound  to  send  on  the  water  to  the  land  of 
the  neighbour  below.  The  enjoyment  of  the  easement  is  of  itself 
no  evidence  that  the  party  enjoying  it  has  become  subject  to  the 
servitude  of  being  bound  to  exercise  the  easement  for  the  benefit 
of  the  neighbour.  A  right  of  way  is  no  evidence  that  the  party 
entitled  thereto  is  under  a  duty  to  walk ;  nor  a  right  to  eaves- 
dropping on  the  neighbour's  land,  that  the  party  is  bound  to  send 
on  his  rain-water  to  that  land.'* 

Mason  v.  Shreicsbury  and  Hereford  Rail.  Co.  {q)  was  the  case  of  Right  to  have 
an  artificial  diversion  of  a  natural  watercourse,  and  was  decided  Siyeraion 
on  the  same  principle.  A  natural  watercourse,  called  Ashton  continued. 
Brook,  flowing  through  the  plaintiff's  land,  had  been  diverted  for 
upwards  of  forty  years  by  a  canal  company  under  the  powers  of 
their  Act,  and  the  bed  had  become  silted  up,  and  was  no  longer 
adequate  to  carry  off  the  flood  water  in  its  natural  state.  The 
canal  was  discontinued  and  the  waters  restored  to  their  former 
course,  and  the  plaintiff's  land  was  thereby  flooded  and  damaged. 
The  Court  held  that  he  had  no  legal  ground  of  complaint. 
Blackburn,  J. :  "  He  had  the  ordinary  rights  and  liabilities  of  a 
riparian  owner  on  tlie  banks  of  a  natural  stream.  He  was  entitled 
to  have  the  water  flow  to  him  in  its  natural  state  so  far  as  it  was 
a  benefit,  and  was  bound  to  submit  to  receive  it  so  far  as  it  was  a 
nuisance."  He  held  that  the  enjoyment  de  facto  of  the  relief  from 
the  water  for  more  than  forty  years  did  not  give  a  legal  right  to 
the  continuance  of  that  relief,  because  no  obligation  was  imposed 

{q)  (1871),  L.  R.  6  Q.  B.  578. 
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[on  the  canal  company  to  continue  to  take  the  water ;  and  that  his 
enjoyment  was  not  of  right,  but  only  so  long  as  the  particular  pur- 
pose for  which  it  was  taken  was  served.  Cockbum,  C.  J.,  gave 
judgment  for  the  defendants,  on  the  ground  that  the  easement  of 
the  watercourse  existed  for  the  benefit  of  the  dominant  tenement 
alone,  and  could  not  operate  to  make  a  new  right  for  the  benefit  of 
the  servient  tenement.  Like  any  other  easement,  it  might  be  dis- 
continued if  it  became  onerous  or  ceased  to  be  beneficial  to  the 
party  entitled  (r). 

BaUy^Co,  v.  C/crrA-,  Son  8f  Morland  (h)  was  another  case  in  wbidi 
rights  in  respect  of  an  artificial  diversion  of  a  natural  watercourse 
came  into  question,  but  in  that  case  upon  the  question  of  the  rights 
of  riparian  owners  on  the  artificial  channel.  This  channel  was  fed 
by  a  natural  stream,  and  took  its  course  from  a  spot  in  the  natural 
stream  to  another  spot  at  a  distance  of  about  a  mile  and  a  half, 
where  it  rejoined  the  river.  The  channel  was  admittedly  artificial, 
and  was  dealt  with  on  that  footing ;  it  was  known  to  have  existed 
for  some  centuries,  but  there  was  no  evidence  as  to  the  time  oi 
surrounding  circumstances  of  its  origin.  It  was  held  that  the 
rights  of  riparian  owners  upon  its  bank  were  the  same  as  in  the  case 
of  a  natural  stream,  the  proper  inference  in  the  circumstances 
being,  that  the  artificial  channel  had  been  originally  constructed 
upon  those  terms. 

In  Beeston  v.  Weate  {t)  it  was  imsuccessf ully  attempted  to  extend 
the  application  of  those  cases  to  one  where  the  flow  of  the  water  of 
a  natural  stream  was,  for  more  than  the  statutory  period,  enjoyed 
by  means  of  artificial  works,  executed  from  time  to  time  for  the 
purpose  of  diverting  the  water  through  the  servient  on  to  the 
dominant  tenement;  and  Lord  Campbell  pointed  out  in  his 
judgment  the  distinction  between  the  right  to  compel  the  continu- 
ance of  a  stream  of  artificial  origin,  and  the  right  to  have  the  benefit 
of  a  natural  stream  by  proof  of  a  user  with  the  aid  of  artificial 
means. 

It  is  laid  down  in  the  judgment  in  Wood  v.  WaHd{u)  that, 
although  a  riparian  owner  may  have  no  right  to  compel  the  con- 
tinuance of  a  stream  of  artificial  origin,  yet  he  has  a  right  of  action 


(r)  To  the  same  effect  are  McEroy  v. 
Great  Northern  Railway,  [1900]  2  Ir.  R. 
325,  and  Hanna  v.  Pollock,  [1900]  2 
Ir.  R.  664. 

W  [1902]  1  Ch.  649. 


(/)  (1856),  5  E.  &  B.  986. 

(u)  Above,  p.  30t.  Of.  the  reasoning 
in  Ballard  y.  Tomlimon  (1885),  on  appeal, 
L.  R.  29  Gh.  Div.  115:  and  Yomty  t. 
Bankier  DUtiflntf  Co.,  [1893]  A.  C.  691. 
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[for  pollution  of  the  water  of  a  stream,  unless  a  right  to  pollute 
it  has  heen  acquired  by  user ;  in  other  words,  that  the  right  to  send 
dirty  water  on  to  a  man's  land  is  not  acquired  unless  the  user  has 
heen  to  send  dirty  water. 

But  a  further  question,  upon  which  considerable  diversity  of  Lioenoeto 
opinion  prevails, — and  it  is  equally  applicable  to  natural  and  ""® 
artificial  watercourses, — is  as  to  the  right  of  a  person  having  a  mere 
permission  to  use  the  water  of  a  stream  to  maintain  an  action  for 
an  injury  caused  to  him  in  so  using  it. 

In  Whahy  v.  Laing  (x)  the  plaintiff,  by  permission  of  a  canal  whal&^  v. 
company,  made  a  communication  from  the  canal  to  his  own  pre-  ^^9* 
mises,  by  which  water  was  brought  on  to  them,  with  which  water 
he  fed  his  boilers ;  and  the  defendant  fouled  the  water  in  the  canal, 
whereby  the  water  as  it  came  into  the  plaintiff's  premises  was  fouled, 
and  by  the  use  of  it  his  boilers  were  injured.  The  defendant  had 
no  right  or  permission  from  the  canal  owners  to  do  what  he  did. 
The  Court  of  Exchequer  gave  judgment  for  the  plaintiff,  reading 
an  averment  in  the  declaration  that  the  water  "ought  to  flow 
without  beiog  fouled  in  the  canal,"  as  an  assertion,  not  that  the 
plaintiff  had  a  right  to  the  water  there,  but  that  the  defendant  had 
no  right  to  foul  it  there ;  and  holding  that,  as  the  defendant  was 
the  cause  of  dirty  water  flowing  on  to  the  plaintiff's  premises  with- 
out any  right  to  do  so,  he  was  liable  to  an  action.  The  Court  expressly 
abstained  from  giving  any  opinion  upon  the  question,  whether  an 
action  would  have  been  maintainable  against  the  defendant  if  the 
defendant  had  diverted  the  water,  or  if  the  plaintiff  had  been 
obliged  to  go  to  the  canal  and  fetch  the  water  instead  of  its  flowing 
into  his  premises.  In  the  Exchequer  Chamber  the  judgment  was 
reversed,  but  reversed  upon  grounds  involving  no  dissent  from  the 
judgment  below,  viz. : — that  a  man  has  no  right  to  cause  dirty 
water  to  flow  on  to  his  neighbour's  land  without  some  special  right 
to  do  so ;  but  the  judgments  in  the  Exchequer  Chamber  show  that 
it  was  considered  very  doubtful  whether  a  person,  having  a  mere 
permission  from  a  riparian  owner  to  take  water  out  of  a  stream, 
can  maintain  an  action  against  a  wrongdoer  for  diverting  or  fouling 
the  stream  higher  up. 

And  it  is  now  decided  that  no  one  but  a  riparian  proprietor  has  Stockport 
a  right  to  the  water  of   a  stream  as  against  other  riparian  pro-  ^"'^^'^^ 


{x)  (1867),  2  H.  &  N.  476 ;  (1858),  3  H.  &  N.  676,  901. 
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[prietors  {y).  The  Stockport  Waterworks  Company  sued  Potter  for 
fouling  the  water  of  the  river  Mersey,  coming  to  their  works  through 
a  tunnel  which  they  had  made  under  a  grant  from  a  riparian  pro- 
prietor. The  Court  of  Exchequer  held  that  they  were  not  entitled 
to  sue.  The  reason  of  the  decision  is  given  in  the  judgment  of 
Pollock,  C.  B.,  and  Channell,  B.  (in  which  Wilde,  B.,  concurred). 
They  say  : — **  It  is  difficult  to  perceive  any  possible  legal  foundation 
for  a  right  to  have  the  river  kept  pure  in  a  person  situate  as  this 
company  is.  There  seems  to  be  no  authority  for  contending  that 
a  riparian  proprietor  can  keep  the  land  abutting  on  the  river,  the 
possession  of  which  gives  him  his  water  rights,  and  at  the  same 
time  transfer  those  rights  or  any  of  them,  and  thus  create  a  right 
in  gross  by  assigning  a  portion  of  his  rights  appurtenant.  It 
seems  to  us  clear  that  the  rights  which  a  riparian  proprietor  has 
with  respect  to  the  water  are  entirely  derived  from  his  possession 
of  land  abutting  on  the  river.  If  he  grants  away  any  portion 
of  his  land  so  abutting,  then  the  grantee  becomes  a  riparian 
proprietor  and  has  similar  rights.  But  if  he  grants  away  a 
portion  of  his  estate  not  abutting  on  the  river,  then  clearly 
the  grantee  of  the  land  would  have  no  water  rights  by  virtue 
merely  of  his  occupation.  Can  he  have  them  by  express  grant? 
It  seems  to  us  that  the  true  answer  to  this  is,  that  he  can  have 
them  against  the  grantor  (s),  but  not  so  as  to  sue  other  persons  in 
his  own  name  for  the  infringement  of  them.  The  case  of  Mill  v. 
Tupper  (a),  recently  decided  in  this  court,  is  an  authority  for  the 
proposition  that  a  person  cannot  create  by  grant  new  rights  of 
property,  so  as  to  give  the  grantee  a  right  of  suing  in  his  own 
name  for  an  interruption  of  the  right  by  a  third  party." 

The  cases  of  Crossley  v.  Lightoioler{b)y  Wills  atid  Berh 
Navigation  Co,  v.  Swindon  TTatencorks  Co.  (c),  Ormerod  v.  Tod- 
morden  Mill  Co.  (rf),  and  McCartney  v.  Londonderry  and  Lough 
Sicilly  Rail.  Co,^  Ltd.  («),  are  to  the  same  effect;  while  NuUall  v. 
Bracetcell{/)y  and  Holkei*  v.  Porritt(g)^  where  a  natural  stream 
had  in  effect  been  divided  into  two  so  as  to  create  rights  in  both, 
are  distinguishable. 


(y)  Stockport  Waterworks  Co.  v.  Potter 
(1864),  3  H.  &  G.  300. 

(z)  Hamelin  v.  Bannerman,  [1895] 
A.  0.  237. 

(a)  (1863),  2  H.  &  G.  121. 

(*)  (1867),  L.  R,  2  Ch.  478. 


(c)  (1874),  L.  R.  0  Gh.  451. 

[d)  (1883),  L.  R.  11  Q.  B.  D.  155. 
{e)  [1904]  A.  C.  301. 

(/)  (1866),  L.  R.  2  Exoh.  1. 
{Sf)  (1875),  L.  R.  lOExoh.  59. 
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[And  on  the  authority  of  McCartney  v.  Londonderry  and  Lough  Permi»>ion  to 
Stcilfy  Rail.  Co,^  Ltd,  (A),  it  is  submitted  that  a  lower  riparian  owner,  -^  stS^ 
even  though  his  flow  of  water  was  not  diminished  or  injured  in  ^*iithorized. 
quality,  provided  that  the  facts  were  not  such  as  to  bring  the  case 
within  the  maxim  de  minimis  non  curat  lex^  could  prevent  a  higher 
riparian  owner  from  permitting  a  third  person  to  use  the  stream. 
Such  user  would,  it  is  submitted,  be  foreign  to  or  imconnected 
with  the  tenement  of  the  higher  riparian  owner,  and  the  per- 
mission given  would  therefore  be  in  excess  of  the  rights  of  such 
owner  (t).] 


(h)  [1904]  A.  G.  801.  position,  but  see  the  oomments  of  Lord 

(t)  Aetuit  V.    Great  Eastern  Rail.  Co,  Lindley  on  that  case  in  McCartney  v. 

(1884),  L»,  R.  27  Ch.  Div.    122,  might  Londonderry  and  Lough  SwUly  Rail,  Co,, 

appear  to  be  inoonsiKtent  with  this  pro-  Ltd.,  ubi  sup,,  at  p.  313. 
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CHAPTER  II. 

RIGHTS  TO   LIGHT  AND   AIR. 

Lateral  pas-  The  right  to  flowing  water  in  a  natural  stream,  it  has  already 
nc^ofoOT^on  ^^^  shown,  is  an  ordinary  right  of  property  requiring  no  length 
right.  of  time  to  fortify  it.     The  right  to  light  and  air  seems  to  depend, 

however,  upon  very  different  grounds.  The  passage  of  light  and 
air  over  lands  unincumbered  by  buildings  must  necessarily  have 
existed  from  time  immemorial :  but  the  use  of  the  light  and  air 
so  passing,  by  means  of  windows  in  a  house  or  otherwise,  confers 
no  right  unless  it  has  been  continued  during  twenty  years.  The 
natural  rights  of  the  owner  of  property  in  this  respeot  seem  to  be 
defined  by  the  legal  maxim,  ^'  Cujus  est  solum  ejus  est  usque  ad 
coolum  et  ad  inferos  "  (a) ;  and  the  passage  of  these  elements  over 
adjoining  lands  aflEords  per  se  no  evidence  of  the  enlargement  of 
such  right  by  an  easement. 
J^«ementmay  The  right  to  the  reception  of  light  and  air  in  a  lateral  direction 
[without  obstruction]  is  an  easement.  The  strict  right  of  pro- 
perty entitles  the  owner  to  so  much  light  and  air  only  as  fall 
perpendicularly  on  his  land.  He  may  build  to  the  very  extremity 
of  his  own  land,  and  no  action  can  be  maintained  against  him  for 
disturbing  his  neighbour's  privacy,  by  opening  windows  which 
oveilook  the  adjoining  property  (A).  But  it  is  competent  to  such 
neighbour  to  obstruct  the  windows  so  opened  by  building  against 
them  on  his  own  land,  at  any  time  during  twenty  years  after 
their  construction,  and  thus  prevent  the  acquisition  of  the  ease- 
ment (c) ;  if,  however,  that  period  is  once  suffered  to  elapse,  his 


be  acquired. ' 


(a)  [To  place  thirjg^  projecting  into  L.  R.  9  Eq.  671  ;  FrancU  v.  Uaywari 

the  air  over  another's  land  Ih  actionable :  (1882),  L.  K.  22  Ch.  Div.  177  ;  Xtf»^r- 

see  Fiekeriuy  v.  Rudd  (1815),  4  Camp.  v.   Oridley,  [1892]  2  Ch.  53.     This  i» 

219;    16   R.  K.   777;    Fay  v.   Prmtiee  continually  done  at  the  present  dajin 

(1845),  1  C.  B.   828;    68   R.    R.   823;  the  case  of  buildings  with  cornices  re- 

Martyr  Y,  lAtwrence  (1864),  2  De  G.  J.  turned  at  the  ends  bo  as  to  project  over 

&  8.  261.     But,  whert)  one  of  two  ad-  the  perpendicular  boundary  line  of  the 

joining  houses  is  built  so  as  to  protrude  next  building.] 

into  or  over  the  other,  the  protrusion  {b)   Chandler  v.    Thompton    (1811),  3 

may,  by  grant,  reseryation.  or  otherwise,  Gamp.  81 ;  13  R.  R.  766. 

be  as  of  right :  see  CorUtt  v.  Hill  (187<>),  {e)  See  per  LitUedale,  J.,  in  Moore  t. 
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Ching, 


long  acquiesoenoe  becomes  evidence,  as  in  the  case  of  other  ease-  Easement 
xnents,  of  a  title,  by  the  assent  of  the  party  whose  land  is  subject  aoqmred. 
to  it  {d), ~ 

In  Pemcarden  v.  Ching  (^),  to  an  action  of  trespass  for  breaking  ^^^^^^^  ^• 
and  entering  plaintiff's  close  and  breaking  down  boards,  the 
defendant  justified,  because  *'the  boards  were  obstructing  an 
ancient  window  of  the  defendant,  through  which  light  and  air  at 
all  times  of  right  ought  to  pass,  and  that  defendant  entered  and 
removed  the  same."  The  plaintiff  replied,  "  that  the  light  and  air 
ought  not  to  enter  in  manner  and  form,"  &c.  It  appeared  that 
the  window  was  made  in  1807,  "  under  circumstances  from  which, 
connected  with  the  subsequent  use  of  it,  the  jury  might  presume  a 
grant."  It  was  contended  for  the  plaintiff,  that  the  plea  could  not 
be  sustained,  as  the  window  was  shown  not  to  be  an  ancient 
window.  Tindal,  C.  J. :  "  The  question  is,  not  whether  the 
window  is  what  is  strictly  called  ancient,  but  whether  it  is  such  as 
the  law  in  indulgence  to  rights  has  in  modem  times  so  called,  and 
to  which  the  defendant  has  a  right ;  for  this  is  the  substance  of  the 
plea." 

[The  mode  in  which  an  easement  may  be  acquired,  namely  by  Acquiation 
grant,  express  or  implied,  or  by  prescription,  has  been  fully  con- 
sidered in  the  second  part  of  this  work;   but  certain  questions, 
peculiar  to  the  easement  of  light,  should  be  referred  to  in  this  place. 


of  easement. 


£aw9on  (1824),  3  B.  &  C.  340 ;  27  R.  R. 
375  ;  [and,  as  showing  that  a  railway 
company  has  in  this  respect  the  same 
rights  as  an  individual,  Bonner  v.  Great 
Wc9Um  Hallway  (1883),  L.  R.  2t  Ch. 
Div.  1 ;  Foster  v.  London^  Chatham^  and 
Dover  Railway,  [1895]  1  Q  B.  711/1 

[d)  [Some  expressions  are  to  be  lonnd 
in  the  books  implying  doabto  a8  to  the 
appropriat6ne!*s  of  the  term  easement  in 
thiH  case,  and  of  the  soundness  of  the 
theory  that  the  origin  of  the  right  to 
light  at  the  oommon  law  was  either 
an  implied  covenant  or  grant.  There 
appears  to  be  no  ground  for  such  doubts. 
The  imphed  grant  is  not  of  the  light,  but 
of  the  right  to  the  negative  servitude, 
binding  the  owner  of  the  adjoining  land 
not  to  build  on  it :  or,  as  was  said  by 
Cresswell.  J.,  7  C.  B.  666,  ♦♦  the  land 
becomes  subject  to  a  right  analogous  to 
what,  in  the  Roman  law,  was  culled  a 
serritade,*'  i.e.,  a  servitude  **ne  facias;  *' 
and  the  easement  so  created  affects  the 
adjoining  land  by  burthening  it  with  a 
negative  servitude.  **ne  facias.*'    Fur- 


ther, a  number  of  authorities  appear  to 
treat  the  right  as  originating  in  covenant 
or  grant ;  but  the  point  has  become  of 
little  importance,  as,  under  the  2  &  3 
Will.  4,  c.  71,  8.  3,  twenty  years*  actual 
enjoyment  of  light  without  interruption 
confers  an  absolute  right,  unless  the 
enjoyment  has  been  had  under  a  written 
consent  or  agreement  given  for  the  pur- 
pose ;  and  most  cases  fall  within  the 
statute.  8ee  per  Lord  Mansfield  iu 
Darwin  v.  Upton  (1786),  2  Wms.  Saund. 
175  c,  2  Notes  to  Saund.  606  ;  Little- 
dale,  J.,  in  Moore  v.  Rawhon  (1824),  3 
B.  &  C.  340 ;  27  R-  R.  475 ;  Parke,  B., 
in  Harbidgey.  Warwick  [\M^),  3  Exch. 
566  ;  77  R.  R.  726 ;  Watson,  B.,  in 
Rowbotham  v.  Wilson  (1857),  8  E.  &  B. 
143;  Brett,  L.  J.,  in  Angus  v.  Dalton 
(1878),  L.  R.  4  Q.  B.  Div.  at  p.  196; 
Fry,  J.,  in  Dalton  v.  Angus  (1881),  L.  R. 
6  App.  Cas.  at  p.  771  ;  and  Bo  wen  and 
Fry.  L.  JJ.,  in  Scott  v.  Fape  (1886), 
L.'R.  31  Ch.  Div.  at  pp.  570,  576.] 
(e)  (1829),  Moo.  &  Mai.  400. 


Digitized  by  VjOOQIC 


316 


PARTICULAR  EASEMENTS. 


®°^®  *^^  [^^  ^^^  ^*  place,  it  is  dear  that,  in  order  to  the  acquisition  of 
an  easement  of  light  by  enjoyment,  there  must  be  some  window  or 
other  aperture  to  measiire  or  define  the  enjoyment ;  and  the  right 
to  light  cannot  be  acquired  by  user  in  respect  of  a  vacant  piece  of 
ground.] 

SoherUv.  In  Roberts  v.  Macord{/),  the  defendant  in  justification  of  a 

trespass  for  breaking  down  a  wall,  pleaded  that  the  wall  obstructed 
the  passage  of  light  and  air  to  his  timber-yard  and  saw-pit,  to 
which  he  was  lawfully  entitled  for  drying  the  timber,  and  the 
more  convenient  use  and  occupation  of  the  timber-yard  and  saw-pit 
Patteson,  J.,  said,  "  The  plea  was  a  very  novel  one,  and  one  which, 
in  his  opinion,  coidd  not  be  supported  in  point  of  law.  If  such  a 
plea  could  be  sustained,  it  would  follow  that  a  man  might  acquire 
an  exclusive  right  to  the  light  and  air,  not  only  as  heretofore,  by 
having  been  suflEered  to  build  on  the  edge  of  his  property,  and 
suffered  for  a  certain  space  of  time  to  enjoy  that  building  without 
interruption,  but  merely  by  reason  of  having  been  in  the  habit  of 
laying  a  few  boards  on  his  ground  to  dry ;  such  a  rule  would  be 
very  inconvenient,  and  very  unjust:  still  the  question,  in  the 
present  stage  of  the  proceedings,  was,  was  the  plea  proved  in  point 
of  fact  ?  Upon  that  point  he  did  not  think  the  mere  oirciunstance 
of  the  defendant's  having  had  a  saw-pit  upon  the  prenuses,  and 
laid  his  timber  there  during  twenty  years,  would,  in  a  case  like 
this,  be  suflScient  to  raise  the  presumption  of  a  grant.  The  jury 
must  look  to  all  the  circumstances  of  the  case,  not  forgetting  the 
manner  in  which  the  defendant  himself  had  occupied  the  premises. 
The  questions  for  the  jury  were — ^whether  the  defendant  had,  in 
fact,  used  the  saw-pit  and  timber-yard  for  twenty  years;  and 
whether,  during  that  time,  the  light  and  air  had  been  really 
necessary  for  the  purpose  stated  in  the  defendant's  plea :  if  both 
these  facts  were  made  out  to  the  satisfaction  of  the  jury,  they 
would  find  for  the  defel^dant ;  otherwise,  for  the  plaintiff."  The 
jury  found  for  the  plaintiff.  No  attempt  was  made  to  impeach 
this  ruling  of  the  learned  judge  by  any  motion  for  a  new  trial; 
and,  indeed,  the  questions  left  by  him  to  the  jury  appear  to  be  [in 
any  case]  perfectly  unobjectionable  as  far  as  the  defendant  was 
concerned;  although,  had  the  two  questions  been  determined  in 
favour  of  the  defendant,  it  would  appear  that  the  plaintiff  might 
have  contended  that  a  further  point  must  have  been  foxmd  for  the 

(/)  (1S32),  1  Moo.  &  Rob.  280 ;  42  R.  R.  784. 
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defendant ;  that  his  enjoyment  was  of  such  a  nature  as  indicated    So^ae  ai>er- 

to  the  plaintiflE  that  such  an  easement  was  claimed  against  him ; - 

or,  in  other  words,  that  it  was  not  vitiated  by  being  clam.  Macord! 

The  case  is  no[t  a  direct]  authority  for  the  general  position 
deduced  from  it  by  the  reporters  in  their  marginal  note,  that  "  The 
use  of  an  open  space  of  ground,  in  a  particular  way,  requiring 
light  and  air,  for  twenty  years,  does  not  give  a  right  to  preclude 
the  adjoining  owner  from  building  on  his  land,  so  as  to  obstruct 
the  light  and  air."  Had  the  jury  found  the  two  questions  left  to 
them  by  the  learned  judge  in  favour  of  the  defendant,  and  that  he 
had,  openly  as  well  as  in  fact,  used  the  timber  yard  for  twenty 
years,  and,  notwithstanding  such  finding,  the  Coiui  above  had 
decided  that  judgment  must  be  entered  for  the  plaintiff  non 
obstante  veredicto,  the  marginal  note  of  the  reporters  would  have 
been  warranted  by  the  case  itself.  [But  nevertheless  the  law  laid 
down  in  the  head-note  appears  to  be  sound  {g).  And,  under  the 
Prescription  Act,  the  enjoyment  must  have  been  had  with  a 
"  dwelling  house,  workshop,  or  other  building ; "  so  that  the  point 
could  not  arise  under  the  Act. 

But  no  actual  enjoyment  (in  the  sense  of  user  and  occupation)  of  No  user  need 
the  light  need  be  shown ;  it  is  suflScient  that  the  aperture  existed,  ^  •^o^^- 
and  that  the  light  might  have  been  used  at  any  time  {h). 

Considerable  doubt  has  existed  as  to  the  extent  of  the  right  Extent  of 
acquired  by  enjoyment,  whether  the  access  of  light  through  a  "^^J^,^ 
window  for  the  statutory  period  entitles  the  owner  to  object  to  any 
substantial  diminution  of  the  light  which  has  been  accustomed  to 
pass  through  the  window,  or  whether  the  adjoining  owner  may 
build  so  as  to  substantially  diminish  the  light  provided  that  no 
actual  nuisance  is  created.  After  a  long  controversy  the  question 
is  now  settled  in  the  latter  sense  (*),  but  some  mention  of  the  earlier 
authorities  appears  to  be  desirable. 

In  AldrecPs  Case  (A),  an  action  on  the  case  for  building  a  pig-  AidretTt  Que, 
stye  and  obstructing  lights,  it  was  resolved  that  the  action  was 

M  See,  e.g.,  Potts  v.  Smith   (1868),  40  Ch.  D.  21  (window  with  iron  shutters 

L.K.  6  £q.  atp.  318,  per  MoUds,  Y.-C. ;  only    opeoed    occasionally);     Collia    v. 

(?am«  T.  5A«r5w  (1835),  3  A.  &  E.  325;  Laughery   [1891]    6    Ch.    659    (window 

Scott  T,  Pape  (1886),  L.  R.  31  Ch.  Div.  spaces  opened,   but  no  window  sashes 

554;  per  Bowen,  L.  J.,  571,  ad  fin. ;  put  in) ;  Smith  v.  Baxter ^  [1900]  2  Ch. 

Harris  t.  De  Pirma  (1886),  L.  B.  33  138  (windows  obscured  by  shelving). 

Ch.  Div.  238.    A  skylight  is  sufficient :  /.\  ^^„    „    tj- _        j />  y    •  ?   o^ 

Sarri,  r.  Kmloch,  W.^.  (1896),  p.  60.  .  W  <f'/*'„.^-  f '^  ''J^  ^^"'\  «"T«; 

house) ;  Cwiper  v.  Straker  (1888),  L.  R.  {k)  (1611),  9  Rep.  58  B. 
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acquired. 


Fishmongert* 
Co.  V.  East 
India  Co, 


Cotterell  v. 
Griffiths. 


Mt.'Gen.  v. 
ITiehol. 


[well  maintainable,  "for  in  a  house  four  things  are  desired, 
habitatio  hominUy  deledatio  inhahitantis^  necessitas  lumim  et 
salubritaa  aeris,  and  for  nuisance  done  to  three  of  them  an  action 
lies,  sc.  (1)  [to  the  habitation  of  a  man,  for  that  is  the  principal  end 
of  a  house,  (2)  for  hindrance  of  the  light,  for  the  ancient  form  of 
an  action  on  the  case  was  significant,  «(?.,  quod  mesmagium  horrida 
teiiebritate  obscuratum  fuity^  &c. 

In  Fishmongers^  Co.  v.  East  India  Co.  (/),  on  an  application  for 
an  injunction  to  restrain  building  so  as  to  stop  up  lights,  Lord 
Hardwicke  said:  "And  as  to  the  question  of  whether  the 
plaintiffs'  messuage  is  an  ancient  building  so  as  to  entitle  them  to 
the  right  of  the  lights,  and  whether  the  plaintififs'  lights  will  be 
darkened,  I  will  not  determine  it  here ;  for  if  it  clearly  appeared 
that  what  the  defendants  are  doing  is  what  the  law  considers  as  a 

nuisance,  I  would  put  it  in  a  way  to  be  tried But  I  am  of 

opinion  it  is  not  a  nuisance  contrary  to  law ;  for  it  is  not  sufficient 
to  say  it  will  alter  the  plaintiffs'  lights,  for  then  no  vacant  piece 
of  ground  could  be  built  on  in  the  city ;  and  here  will  be  seventeen 
feet  distance,  and  the  law  says  it  must  be  so  near  as  to  be  a 
nuisance.  It  is  true  the  value  of  the  plaintiffs'  house  may  be 
reduced  by  rendering  the  prospect  less  pleasant,  but  that  is  no 
reason  to  hinder  a  man  from  building  on  his  own  ground.  There- 
fore, take  nothing  by  the  motion." 

In  Cotterell  v.  Griffiths  (;w),  an  action  for  obstructing  lights, 
liord  Kenyon  said,  "  That  the  plaintiff  was  clearly  entitled  to 
recover:  that  to  sustain  this  action  a  total  privation  of  the  light 
was  not  necessary  ;  anything  which  tended  to  deprive  a  person  of 
the  enjoyment  of  the  light  and  air  in  the  same  quantity  to  which 
his  house  was  entitled  as  an  ancient  messuage,  entitled  him  to  an 
action :  that  here  it  was  admitted  that  since  the  erection  of  the 
nuisance  complained  of  he  had  not  the  same  quantity  of  hght  as 
before  while  the  blinds  remained,  and  that  that  was  such  a 
privation  as  entitled  him  to  recover  in  the  action."  The  dicta  in 
this  case  appear  to  go  too  far. 

In  Attorney-General  v.  Nichol  («),  on  a  motion  to  dissolve  an 
injunction  in  Chancery,  Lord  Eldon  said,  **  I  repeat  the  observa- 
tion of  Lord  Hardwicke,  that  a  diminution  of  the  value  of  the 
premises  is  not  a  groimd  (for  an  injunction)  ;  and  there  is  as  Uttle 
doubt  that  this  Court  will  not  interpose  upon  every  degree  of 


(/)  (1752),  1  Dickens,  163.  (w)  (1801),  4  Eep.  69. 

(«)  (1809),  16  Ves.  338  ;  10  R.  R.  186. 
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[darkening  ancient  light  and  windows.     There  are  many  obvious     Extent  of 
cases  of  new  buildings  darkening  those  opposite  to  them,  but  not      acquired. 


in  such  a  degree  that  an  injunction  could  be  maintained,  or  an 
action  upon  the  case;  which,  however,  might  be  maintained  in 
many  cases  which  would  not  support  an  injunction.  The  affidavits, 
therefore,  stating  only  that  the  ancient  lights  will  be  darkened, 
but  not  that  they  will  be  darkened  in  a  sufficient  degree  for  this 
purpose,  will  not  do." 

In  Back  v.  Stacey  (o),  Best,  C.  J.,  directed  the  jury  that  "it  was  Baeky,stacey. 
not  sufficient  to  constitute  an  illegal  obstruction  that  the  plaintiff 
had  in  fact  less  light  than  before,  nor  that  his  warehouse,  the  part 
of  his  house  principally  affected,  could  not  be  used  for  all  the 
purposes  for  which  it  might  otherwise  have  been  applied.  In 
order  to  give  a  right  of  action  and  sustain  the  issue  there  must  be 
a  substantial  deprivation  of  light,  sufficient  to  render  the  occupa- 
tion of  the  house  uncomfortable  and  to  prevent  the  plaintiff  from 
carrying  on  his  accustomed  business  (that  of  a  grocer)  on  the 
premises  as  beneficially  as  he  had  formerly  done.  His  Lordship 
added  that  it  might  be  difficult  to  draw  the  line,  but  the  jury 
must  distinguish  between  a  partial  inconvenience  and  a  real  injury 
to  the  plaintiff  in  the  enjoyment  of  the  premises." 

In  Parker  v.  Smitk  (;;),  Tindal,  C.  J.,  in  summing  up,  said:  Parker y. 
"  The  question  in  this  case  is,  whether  the  pl6dntiff  has  the  same 
enjoyment  now  which  he  used  to  have  before  of  light  and  air  in 
the  occupation  of  his  house ;  whether  the  alteration,  by  carrying 
forward  the  wall  to  the  height  of  ten  feet,  has  or  has  not  occasioned 
the  injury  which  he  complains  of.  It  is  not  every  possible,  every 
speculative,  exclusion  of  light  which  is  the  ground  of  an  action ; 
but  that  which  the  law  recognises  is,  such  a  diminution  of  light  as 
really  makes  the  premises  to  a  sensible  degree  less  fit  for  the 
purposes  of  business.  It  appears  that  the  defendants'  premises 
had  been  injured  by  fire,  and  they  re-erected  them  in  a  different 
manner.  They  have  the  right  to  re-erect  in  any  way  they  please, 
with  this  single  limitation,  that  the  alteration  which  they  make 
must  not  diminish  the  enjoyment  by  the  plaintiff  of  light  and 
air.  It  is  contended  by  the  defendants  that,  on  the  whole,  the 
light  and  air  are  increased.  If,  as  matters  now  stemd,  upon  the 
evidence  you  have  heard,  you  think  that  this  is  a  true  proposition, 


(o)  (1826),  2  C,  &  P.  466 ;  31  H.  R.  {p)  (1832),  6  0.  &  P.  438 ;  38  R.  R. 

679.  828. 
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Wemham, 


WelU  V.  Ody. 


Jaekion  r, 
Duke  of 
NewetutU. 


[then  the  plaintiff  will  have  no  ground  of  action.  But  if,  on  the 
contrary,  you  think  that  in  effect  these  alterations  (though  they 
may  certainly  be  improvements)  on  the  whole  diminish  the 
quantity  of  light  and  air,  then  you  will  find  for  the  plaintiff  for 
nominal  damages;  and  your  verdict  will  have  no  other  effect 
than  that  of  a  notice  to  the  defendants,  that  they  must  pull  down 
the  building  of  which  the  plaintiff  complains." 

In  Pringle  v.  Wernham  (^),  Lord  Denman,  C.  J.,  in  summing 
up,  said :  "  Everyone  is  entitled  to  enjoy  that  portion  of  light 
which  he  has  enjoyed  through  the  windows  of  his  dwelling-house 
for  a  long  period  of  time.  The  first  question  is,  whether,  in  con- 
sequence of  this  building  of  the  defendant's,  the  plaintiff  has  less 
light  than  before  to  so  considerable  a  degree  as  to  injure  the 
plaintiff's  property  in  point  of  value.  To  sustain  this  action  there 
must  have  been  a  considerable  obstruction  of  light,  and  the  merely 
taking  off  a  ray  or  two  will  not  be  sufiicient." 

In  Wells  v.  Ody  (r),  Parke,  B.,  adopted  the  law  as  laid  down  by 
Tindal,  C.  J.,  in  Parker  v.  Smith,  but  left  to  the  jury  the  question 
whether  the  effect  of  the  defendant's  building  was  to  diminish  the 
light  and  air  so  as  sensibly  to  affect  the  occupation  of  the  plaintiff's 
premises  and  make  them  less  fit  for  occupation. 

Reviewing  the  authorities  down  to  this  point,  it  is  noticeable 
that,  while  in  most  of  the  earlier  cases  the  question  raised  is 
whether  the  effect  of  the  building  is  to  create  a  nuisance  or  not, 
in  the  cases  from  Parker  v.  Smith  downwards  more  stress  is  laid  on 
the  diminution  of  the  light  formerly  enjoyed  by  the  dominant 
owner. 

The  next  case  of  importance  occurred  twenty-eight  years  later. 
In  Jackson  v.  Duke  of  Newcastle  (s),  the  plaintiff  moved  for  an 
injimction  to  restrain  the  erection  of  a  building  which  would 
obscure  an  ancient  light.  The  window  in  question  admitted  light 
to  a  small  room  which  was  used  as  the  counting-house  of  a  grooer's 
shop;  and  it  appeared  that  the  contemplated  biiilding,  though  it 
would  diminish  the  amount  of  light  coming  through  the  window, 
and  so  render  the  room  less  fit  for  other  purposes,  requiring  more 
light,  to  which  it  might  thereafter  be  put,  yet  would  leave  suffi- 
cient light  for  the  uses  to  which  the  room  was  actually  applied. 


(q)  (1836),  7  C.  &  P.  377. 
(r)  (1836),  7  C.  &  P.  410;  46  R.  R. 
358 ;  Preface  V. 


(«)  (1864),  3  D.  J.  &  S.  275;  10  Jur. 
N.  S.  680,  810  ;  33  L.  J.  Ch.  698. 
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LRomUly,  M.  E.,  granted  an  injunction;  but  on  appeal  Lord  ^^^^^^ 
"Westbury  was  of  opinion  that,  as  no  present  loss  of  comfort  or  acquired, 
convenience  was  shown  and  the  injury  complained  of  was  merely 
speculative,  the  remedy  by  action  for  damages  was  sufficient,  and 
dissolved  the  injunction.  This  case  turned  rather  upon  the  choice 
of  the  remedy  than  upon  the  extent  of  the  right  in  dispute,  and  is 
therefore  not  of  much  value  as  an  authority  on  the  question  now 
under  discussion. 

But  in  Clarke  v.  Clark  {t)  the  question  again  received  con-  Clarke  y. 
sideration,  and  Lord  Cranworth,  C,  delivered  a  judgment  which 
has  been  often  followed  and  approved.  In  that  case  the  defendant 
had  erected  a  building  which  undoubtedly  diminished  the  amount 
of  lateral  light  coming  to  the  plaintiff's  ancient  window,  and 
rendered  the  plaintiff's  room  less  cheerful,  especially  during  the 
winter  months ;  but  Lord  Cranworth  refused  the  injunction,  saying 
that  there  was  not  such  an  obstruction  of  light  as  to  amount  to  a 
nuisance.  "  The  window  in  question  (he  said)  still  receives  greatly 
more  light  than  falls  to  the  lot  of  inhabitants  of  towns  generally. 
.  .  .  What  the  plaintiff  was  bound  to  show  was,  that  the  build- 
ings of  the  defendant  caused  such  an  obstruction  to  light  as  to 
interfere  with  the  ordinary  occupations  of  life.  .  .  .  The  real 
question  is  not  what  is,  scientifically  estimated,  the  amount  of 
light  intercepted,  but  whether  the  light  is  so  obstructed  as  to  cause 
material  inconvenience  to  the  occupiers  of  the  house  in  the 
ordinary  occupations  of  life." 

In  Yates  v.  Jack  (w)  Lord  Cranworth,  holding  that  the  def en-  ra<«  v.  Jack. 
dant's  new  buildings  would  materially  interfere  with  the  quantity 
of  light  necessary  or  desirable  for  the  plaintiffs  in  the  conduct  of 
their  business,  granted  an  injunction  restraining  the  defendant 
from  erecting  any  building  so  as  to  darken,  injm^e,  or  obstruct  any 
of  the  ancient  lights  of  the  plaintiffs  as  the  same  were  enjoyed 
previously  to  the  taking  down  by  the  defendant  of  his  buildings 
on  the  opposite  side  of  the  street,  and  also  from  permitting  to 
remain  any  buildings  already  erected  which  would  cause  any  such 
obstruction.  The  judgment  in  this  case  indicates  no  intention  on 
Lord  Cranworth's  part  to  depart  from  the  rule  laid  down  by  him  in 
Clarke  v.  Clark  ;  but  the  effect  of  the  order  (as  set  out  above)  was 
to  preserve  to  the  plaintiffs  the  whole  of  the  light  previously  enjoyed 


(0  (1866),  L.  B.  1  Ch.  16.  («)  (1866),  L.  B.  1  Ch.  295. 
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[by  them,  without  any  express  reference  to  the  question  whether  it 
could  be  diminished  without  causing  a  nuisance. 

The  form  of  the  order  in  Yates  v.  Jacky  which  was  in  use  for 
many  years  after  that  decision,  and  probably  contributed  to  the 
uncertainty  which  existed  as  to  the  nature  of  the  dominant  owner's 
rights  (f),  was  in  this  respect  modified  in  Colk'^  Case  {ic). 

In  DurellY.  Pritchard{x)y  The  Curriers^  Company  v.  CorbeU{j/)j 
and  Rohson  v,  Whittingham  (s),  Knight  Bruce  and  Turner,  L.JJ., 
followed  Clarke  v.  Clark,  in  each  case  refusing  to  grant  an  injunc- 
tion on  the  ground  that  no  material  damage  had  been  shown. 

In  Kelk  v.  Pearson  {a)  an  injunction  was  granted  on  similar 
groimds,  and  the  principle  was  clearly  stated  by  James,  L.  J.  "  On 
the  part  of  the  plaintiff,"  he  says,  "  it  was  argued  before  us  that 
this  was  an  absolute  right — that  now,  \mder  the  statute  3&4 
Will.  4,  c.  71,  he  had  an  absolute  and  indefeasible  right  by  way 
of  property  to  the  whole  amoimt  of  light  and  air  which  came 
through  the  windows  into  his  house.  .  .  .  Now  I  am  of  opinion 
that  the  statute  has  in  no  degree  whatever  altered  the  pre-existing 
law  as  to  the  nature  and  extent  of  this  right.  The  nature  and 
extent  of  the  right  before  the  statute  was  to  have  that  amount  of 
light  for  a  house  which  was  sufficient,  according  to  the  ordinary 
notions  of  mankind,  for  the  comfortable  use  and  enjoyment  of  that 
house  as  a  dwelling-house,  if  it  was  a  dwelling-house,  or  for  the 
beneficial  use  and  occupation  of  the  house  if  it  was  a  warehouse  or 
a  shop  or  other  place  of  business.  That  was  the  extent  of  the  ease- 
ment, to  prevent  your  neighbour  from  building  on  his  land  so  as  to 
obstruct  the  access  of  sufficient  light  and'air  to  such  an  extent  as 
to  render  the  house  substantially  less  comfortable  and  enjoyable  " ; 
and  he  says  that  the  absolute  and  indefeasible  right  given  by  the 
statute  is  not  greater.  Mellish,  L.  J.,  laid  down  the  rule  in 
different  terms ;  but  it  does  not  appear  that  he  intended  to  differ 
from  the  above  observations  of  James,  L.  J.  (6). 

In  City  of  London  Breicery  Co,  v.  Tennant  (c)  the  same  rule  was 
repeated  and  applied,  and  an  injunction  was  refused.  Lord  Selbome 
being  a  party  to  the  decision  {d). 


(f)  See,  e.g.,  the  judgments  in  Dent 
V.  Auction  Mart  Co,  (1866),  L.  R.  2  Eq. 
236  ;  Martin  v.  Headon  (1866),  ibid.  425  ; 
and  Calcraft  v,  Thompson  (1867),  15 
W.  R.  367,  which  cannot  now  be 
altogether  relied  upon  as  good  law. 

{to)  See  per  Iiord  Maonaghten,  [1904] 
A.  C.  at  p.  193. 

(x)  (1S66),  L.  R.  1  Ch.  244. 


(y)  (1865).  13  W.  R.  1056. 
(2)  (1866),  L.  R.  1  Ch.  442. 
(a)  (1871),  L.  R.  6  Ch.  809. 
lb)  See  per  Lord  Davej  in  CM  Cw, 
[1904]  A.  C.  at  p.  200. 

(c)  (1873),  L.  R.  9  Ch.  212. 

(d)  Cf.  Lueh  Y.  Sehweder  (1874),  L.  B. 
9  Ch.  468,  a  case  of  grant. 
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[The  judgments  in  Clarke  v.  Clark^  KeUc  v.  Pearson,  and  Cift/  of     Extent  of 
London  Brewery  Co,  v.  Tennant,  clearly  laid  down  the  rule  that  the      acquired. 
Court  will  not  interfere  to  protect  ancient  lights  unless  there  is  R^^^i^"^f 
such  an  obstruction  of  the  light  as  to  interfere  with  the  comfortable  authoritieB. 
use  and   enjoyment  of   the   building  according  to  the  ordinary 
notions  of  mankind ;  in  other  words,  unless  a  nuisance  is  caused  (e). 

But  the  impression,  derived  from  Parker  v.  Smith  and  some  of  Some  doubtful 
the  succeeding  cases,  that  the  dominant  owner  was  entitled  to  the  *"*'°*' 
whole  of  the  light  which  had  been  accustomed  to  pass  through  his 
windows  during  the  statutory  period,  was  not  finally  removed  even 
by  these  decisions.  In  Scott  v.  Pape  (/)  the  repudiated  doctrine  Seott  y.  Fapi. 
re-appeared  in  its  most  extreme  form.  In  that  case  Cotton,  L.  J., 
said  :  "  After  twenty  years  the  person  who  owns  a  dwelling-house, 
if  he  has  used  and  enjoyed  light,  gets  the  absolute  right  to  what  he 
has  used  and  enjoyed ;  and  in  my  opinion  the  quantum  of  his 
enjoyment  is  defined  by,  and  must  depend  on,  the  area  of  his 
windows,  and  also  on  the  distance  they  are  from  other  buildings. 
He  acquires,  in  consequence  of  the  position  of  other  buildings  and 
the  size  of  the  window,  a  right  under  this  section  (sect.  3  of  the 
Prescription  Act)  to  the  enjoyment  of  that  particular  light  which  has 
come  to  his  building.  The  *  access  and  use  of  light  *  depends  upon 
the  number  of  pencils  of  light  which  come  directly  or  by  refraction 
into  that  window."  Bowen,  L.  J.,  was  even  more  emphatic: 
"  Coming  to  the  language  of  the  section  (he  said),  what  does  it  do? 
It  seems  to  me  that  it  creates  an  indefeasible  right  to  the  access  of 
a  specific  quantity  of  light  for  the  use  of  the  house,  workshop  or 
building."  And  in  Warren  y.  Brown  (g)y  the  Court  of  Appeal,  Warrmy, 
adopting  a  similar  view,  reversed  a  considered  judgment  of  -^''^"^' 
Wright,  J.  {h)y  and  granted  an  injunction,  notwithstanding  that 
abundant  light  was  left  for  purposes  of  ordinary  habitation  and 
business.  "  If,"  said  Homer,  L.  J.,  in  delivering  the  judgment  of 
the  Court,  "  ancient  lights  are  interfered  with  substantially  and 
real  damage  thereby  ensues  to  tenant  or  owner,  then  that  tenant  or 
owner  is  entitled  to  relief.  With  regard  to  the  ex8W5t  point  arising 
in  this  case  we  think  that,  since  the  case  of  Kelk  v.  Pearson  («),  it  is 
impossible  to  hold  that  the  statutory  right  is  not  interfered  with 
merely  because  after  the  interference  the  house  may  still  come  up 


(e)    Cf.    Beelesiattical     Commrs.     for  (^)  [1902]  1  K.  B.  16. 

^W^.Jk^'^    ^^^^^^'    ^'    ^*     ^*  W[1900]2Q.B.722. 

(/)  (isse)*  L.  R.  31  Ch.  Dir.  654.  (i)  Above,  p.  322. 

21  (2) 
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Extent  of     [to  some  supposed  standard  as  to  what  a  house  ordinarily  requires 

acqnized.      bj  way  of  light  for  the  purposes  of  inhabitancy  or  business." 

Coih  T.  EofM       B^^  1^   ^^^^  V*  Some  and  Colonial  Stores  (j)  the  question  was 

and  CoUmial      again  raised,  and  on  this  occasion  carried  to  the  ultimate  Court  of 

Appeal.     In  that  case  Joyce,  J.,  before  whom  the  action  was  tried, 

held  that,  if  the  plaintiffs  were  entitled  to  the  full  amount  of  light 

then  enjoyed  without  appreciable  diminution,  they  would  have  a 

good  cause  of  action  upon  the  erection  of  the  defendant's  building; 

but  he  found  as  a  fact  that  the  plaintiffs'  premises  would,  even  after 

the  erection  of  the  defendant's  building,  be  well  and  sufficiently 

lighted  for  all  ordinary  purposes  of  occupancy  as  a  place  of  business; 

and  following  the  decision  of  Wright,  J.,  in  Warren  v.  Brown  (whidi 

had  not  then  been  reversed),  he  dismissed  the  action.   On  appeal,  the 

Couit  of  Appeal,  following  their  own  decision  in  Warren  v.  Broten^ 

reversed  the  decision  of  Joyce,  J.,  and  granted  an  injunction. 

On  appeal  to  the  House  of  Lords,  the  decision  of  the  Court  of 
Appeal  was  reversed,  and  the  judgment  of  Joyce,  J.,  restored ;  and 
Warren  v.  Brown  was  overruled.  "  The  question,"  said  Lord 
Halsbury,  C,  **  may  be  very  simply  stated  thus :  after  an  enjoy- 
ment of  light  for  twenty  years,  or  if  the  question  arose  before  the 
Act  for  such  a  period  as  would  justify  the  presumption  of  a  lost 
grant,  would  the  owner  of  a  tenement  in  respect  of  which  sudi 
enjoyment  had  been  possessed  be  entitled  to  all  the  light  without 
any  diminution  whatsoever  at  the  end  of  such  a  period?  My 
lords,  if  that  were  the  law,  it  would  be  very  far-reaching  in  its 
consequences,  and  the  application  of  it  to  its  strict  logical  conclu- 
sion would  render  it  almost  impossible  for  towns  to  grow,  and 
would  formidably  restrict  the  rights  of  people  to  utilise  their  own 
land.  Strictly  applied,  it  would  undoubtedly  prevent  many  build- 
ings which  have  hitherto  been  admitted  to  be  too  far  removed  from 
others  to  be  actionable ;  but  if  the  broad  proposition  which  under- 
lies the  judgment  of  the  Court  of  Appeal  be  true,  it  is  not  a  question 
of  forty-five  degrees,  but  any  appreciable  diminution  of  light 
which  has  been  enjoyed  (that  is  to  say,  has  existed  uninterruptedly 
for  twenty  years)  constitutes  a  right  of  action,  and  gives  a  right  to 
the  proprietor  of  a  tenement  that  has  had  this  enjoyment  to 
prevent  his  neighbour  building  on  his  own  land.  My  lords,  I  do 
not  think  this  is  the  law.  The  argument  seems  to  me  to  rest  upon 
a  false  analogy,  as  though  the  access  to  and  enjoyment  of  light 

(J)  [1902]  1  Ch.  302  ;  [1904]  A.  C.  179. 
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[constituted  a  sort  of  proprietary  right  in  the  light  itself.     Light,     Extent  of 
like  air,  is  the  common  property  of  all,  or,  to  speak  more  accu-      acquired, 
rately,  it  is  the  conmion  right  of  all  to  enjoy  it,  but  it  is  the   c^//,  v.  Home 
exclusive  property  of  none.     If  the  same  proposition  against  which    *^^^^****' 
I  am  protesting  could  be  maintained  in  respect  of  air,  the  progres- 
sive building  of  any  town  would  be  impossible.     The  access  of  air 
is  undoubtedly  interfered  with  by  the  buildings  which  are  being 
built  every  day  round  London.     The  difference  between  the  town 
and  country  is  very  appreciable  to  the  dweller  in  cities  when  he 
goes  to  the  open  country,  or  to  the  top  of  a  mountain,  or  even  a 
small  hill  in  the  country ;  but  would  the  possessor  for  twenty  years 
of  a  house  on  the  edge  of  a  town  be  at  liberty  to  restrain  his 
neighbour  from  building  near  him  because  he  had  enjoyed  the 
free  access  of  air  without  buildings  near  him  for  twenty  years  ? 
No  doubt  this  is  an  extreme  case,  but  it  is  one  of  the  extreme  cases 
which  tries  the  principle.     The  truth  is  that,  though  there  were 
objections  to-  ask  a  jury  whether  the  enjoyment  ialis  qua  lis  was 
such  that  they  might  presume  a  lost  grant  when  nobody  supposed 
that  such  a  grant  was  ever  really  made,  yet  it  gave  the  opportunity 
of  considering  what  was  the  extent  of  the  supposed  grant,  and,  if 
anything  so  extrem'e  as  I  have  just  supposed  were  claimed,  no 
jurymen  in  their  senses  would  have  affirmed  such  a  grant.     The 
statute  upon  which  reliance  is  placed  in  this  case  illustrates  the 
danger  of  attempting  to  put  a  principle  of  law  into  the  iron  frame- 
work of  a  statute.     The  statute,  literally  construed  by  the  use  of 
the  words  '  the  light,'  would  mean  all  the  light  which  for  twenty 
years  has  existed  in  the  surroundings  of  the  tenement  which  has 
enjoyed  it;    yet,  singularly  enough,  there  has  been  a  complete 
uniformity  of  decision  upon  the  construction  of  the  statute  that  it 
has  made  no  difiference  in  the  right  conferred,  but  is  only  con- 
cerned with  the  mode  of  proof ;  but,  though  I  quite  concur  with 
this  construction,  which  is  supported  by  an  overwhelming  body  of 
authority,  yet  I  cannot  but  think  the  language  of  the  statute  has 
led  to  some  of  the  decisions  which  your  lordships  are  now  called 
upon  to  review.     Certainly,  in  the  older  decisions  which  have  been 
brought  to  your  lordships'  notice  in  Mr.  Bray's  very  able  argu- 
ment, the  proposition  which,  as  I  have  said,  underlies  the  judgment 
now  under  appeal  finds  no  place.     Lord  Hardwicke,  long  ago  in 
1752 — Fishmongers^  Co.  v.  Hast  India  Co.  (k) — dealing  with  this 


(*)  1  Diok.  163. 
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^ri^t^'     [very  question,  the  alleged  obstruction  to  light,  laid  down  what  I 
acquired,      believe  to  be  law  to-day.     *  It  is  not  sufficient,'  he  said,  *  to  say 
Colli  T.  ffonu  that  it  will  alter  the  plaintiffs'  lights,  for  then  no  vacant  piece  of 
^'^^^rw'**^    ground  could  be  built  on  in  the  city,  and  here  there  will  be  seventeen 
feet  distance,  and  the  law  says  it  must  be  so  near  as  to  be  a 
nuisance.*     Lord  Cranworth,  in  Clarke  v.  Clark  (/),  adopted  the 
same  test,  and  his  observation,  though  a  subsequent  decision  of  his 
seemed  to  throw  doubt  upon  it,  has  received  the  assent  of  some  of 
the  most  learned  judges  who  ever  sat  upon  the  English  Bench. 
I  think  that  the  whole  subject   has   been  confused  by  certain 
decisions  which  were  dependent  on  the  facts  proved,  and  were 
incautiously  reported  as  laying  down  principles  of  law,  when  they 
were,  in  my  view,  only  intended  to  be  findings  of  fact  in  the  par- 
ticular case.     At  all  events,  I  am  prepared  to  hold  that  the  test 

given  by  Lord  Hardwicke  is  the  true  one The  test  of  the 

right  is,  I  think,  whether  the  obstruction  complained  of  is  a 
nuisance,  and  as  it  appears  to  me  the  value  of  the  test  makes  the 
amount  of  right  acquired  depend  upon  the  surroundings  and  cir- 
cumstances of  light  coming  from  other  sources,  as  well  as  on  the 
question  of  the  proximity  of  the  premises  complained  of.  What 
may  be  called  the  uncertainty  of  the  test  may  also  be  described  as 
its  elasticity.  A  dweller  in  towns  cannot  expect  to  have  as  pure 
air,  as  free  from  smoke,  smell  and  noise,  as  if  he  lived  in  && 
country  and  distant  from  other  dwellings,  and  yet  an  excess  of 
smoke,  smell  and  noise  may  give  a  cause  of  action ;  but  in  each  of 
such  cases,  it  becomes  a  question  of  degree,  and  the  question  is  in 
each  case  whether  it  amounts  to  a  nuisance  which  will  give  a  right 
of  action." 

The  other  lords  concurred,  founding  their  judgments  principally 
on  Clarke  v.  Clark,  Kelk  v.  Pearson,  and  City  of  London  Bretcery 
Co.  V.  Tennanty  of  which  they  entirely  approved.  Lord  Mao- 
naghten  said  that  the  qualification  suggested  by  Bowen,  L.  J.,  in 
Scott  V.  Pape  (m)  was  not  well  founded.  Lord  Davey  referred  to 
the  supposed  inconsistency  between  Lord  Cranworth's  two  judg- 
ments in  Clarke  v.  Clark  and  Tales  v.  Jack,  and  said  that  the 
language  used  by  Lord  Cranworth  in  the  latter  case  was  directed 
to  the  argimient  with  which  he  was  dealing.  Lord  Lindley 
pointed  out  that  in  Yates  v.  Jack  the  plaintiff's  right  to  light  was 


{I)  (1866),  L.  R.  1  Oh.  16.  (m)  Above,  p.  323. 
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[clearly  infringed,  whether  the  measure  of  the  light  to  which  he     Extent  of 
was  entitled  was  all  that  had  come  through  his  windows,  or  only      acquired. 
BO  much  as  was  reasonably  necessary  for  business  purposes.     "  The  coiu  t.  nome 
decision  in  Kelk  v.  Pearson  (he  said)  has  a  far-reaching  effect.     If    '"^^^^^^ 
there  is  no  absolute  right  to  all  the  light  which  comes  to  a  given 
window,  no  action  will  lie  for  an  obstruction  to  that  light  unless 
the  obstruction  amounts  to  a  nuisance.     But  in  considering  what 
is  an  actionable  nuisance,  regard  is  had,  not  to  special  circum- 
stances which  cause  something  to  be  an  annoyance  to  a  particular 
person,  but  to  the  habits  and  requirements  of  ordinary  people,  and 
it  is  by  no  means  to  be  taken  for  granted  that  a  person  who  wants 
an  extraordinary  amoimt  of  light  for  a  particular  business  can 
maintain  an  action  for  a  diminution  of  light  if  only  his  special 
requirements  are  interfered  with.     Some  important  decisions  will 
be  found  as  to  nuisances  to  persons  carrying  on  delicate  trades  or 
requiring  more  comfort  or  freedom  from  annoyance  than  ordinary 
people  in  the  cases  of   Walter  v.  Sel/e  (n).  Crump  v.  Lambert  (o), 
and  Eastern  and  South  African  Telegraph  Co.  v.  Cape  Town  Tram- 
tcays  Co.  (p) ;  and  as  to  the  character  of  the  neighbourhood,  see 
St,  Helenas  Smelting  Co.  v.  Tipping  (g)." 

The  test  laid  down  in  Colls^  Case  had  to  be  applied  in  Kine  v.  Kine  v.  Jolly. 
Jolly  (r).     In  that  case  Kekewich,  J.,  before  whom  the  action  was 
tried,  granted  an  injunction.      In  giving  judgment  his  lordship 
said :  "  The  great  cause  of  complaint  has  been  of  the  obstruction  to 

light  to  what  has  been  called  the  morning  room That 

there  has  been  a  large  obstruction  of  light  by  the  erection  of  the 
defendant's  house  is  abundantly  clear,  and  I  think  it  is  also  clear 
that  there  has  been  a  large  interference  with  the  cheerfulness  of 

the  room I  am  convinced  that  the  character  of  the  room  is 

altered,  and  that  though  still  a  well-lighted  room  it  has  lost  in  the 

obstruction  of  light  one  of  its  chief  charms  and  advantages 

Having  given  all  the  circumstances  full  consideration,  I  have  come 
to  the  conclusion  that  the  obstruction  to  the  light  of  the  morning 
room  is  a  nuisance  within  the  meaning  of  the  authorities  on  that 
subject." 

This  decision  was  confirmed  by  a  majority  of  the  Court  of 
Appeal;  and  an  appeal  to  the  House  of  Lords  also  failed,  the 

(n)  (1851),  4  De  G.  &  Sm.  322;  87           {q)  (1865),    11   H.   L.   C.   642.      Of. 

R.  R.  393.  Rtuhmer  v.  PoUue  ondAlJieH,  Ltd.,  [1907] 

(o)  (1867),  L.  R.  3  Eq.  409.  A.  0.  121. 

(p)  [1902]  A,  0.  893.  (r)  [1905]  1  Ch.  480  ;  [1907]  A.  0.  1. 
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[House  being  equally  divided  in  opinion.  Difficulty  was  caused  by 
the  learned  judge's  finding  that  the  room  was  "  still  a  well-lighted 
room  "  ;  but  Lord  Lorebum,  C,  interpreted  this  as  meaning  that 
it  was  well  lighted,  not  according  to  the  standard  to  be  expected 
in  the  actual  locality  and  surroundings,  but  according  to  the 
standard  of  a  crowded  city.  It  seems  clear  that  the  decision  stood 
by  reason  of  the  express  finding  that  there  was  a  nuisance. 

The  efPect  of  the  authorities,  including  Colh^  Case,  was  stated  by 
Farwell,  J.,  in  Higgim  v.  Beits  (s),  as  follows:  "Apart  from 
express  contract  or  grant,  the  owner  of  a  house  has  no  right  to  any 
access  of  light  to  the  windows  thereof  over  his  neighbour's  land 
until  he  has  acquired  it  by  prescription  or  under  the  Act  When 
he  has  so  acquired  it  he  has  a  house  with  an  easement  of  light 
attached  to  it.  Any  substantial  interference  with  his  comfortable 
use  and  enjoyment  of  his  house  according  to  the  usages  of  ordinary 
persons  in  that  locality  is  actionable  as  a  nuisance  at  common  law. 
His  neighbour's  brick  burning  or  fried  fish  shop  may  be  a  nuisance 
in  respect  of  smell,  his  pestle  and  mortar  in  respect  of  noise ;  and 
in  like  manner  his  neighbour's  new  building  may  be  a  nuisance  in 
respect  of  interference  with  light.  The  difference  between  the 
right  to  light  and  the  right  to  freedom  from  smell  and  noise  is  that 
the  former  has  to  be  acquired  as  an  easement  in  addition  to  the 
right  of  property  before  it  can  be  enforced,  the  two  latter  are  ab 
initio  incident  to  the  right  of  property.  But  the  wrong  done  is  in 
both  cases  the  same,  viz.  : — the  disturbance  of  the  owner  in  his 
enjoyment  of  his  house.  Inasmuch  as  the  acquisition  of  the  ease- 
ment was  a  necessary  condition  precedent  to  the  right  to  sue,  the 
Courts  appear  in  many  cases  to  have  addressed  themselves  rather 
to  the  extent  of  the  easement  acquired  and  the  amount  of  such 
easement  taken  away  by  the  defendant,  than  to  the  sufficiency  for 
ordinary  purposes  of  the  amount  of  light  left,  so  much  so  that 
many  expressions  can  be  found  that  lend  support  to  the  argument 
that  the  right  to  light  was  a  right  of  property  for  which  trespass 
would  lie.  The  dominant  owner  was  never  entitled  either  by  pre- 
scription or  under  the  Act  to  all  the  light  that  came  through  his 
windows.  It  was  not  enough  to  show  that  some  light  had  been 
taken,  but  the  question  always  was  whether  so  much  had  been  taken 
as  to  cause  a  nuisance.  But  for  many  years  the  tendency  of  the 
Courts  had  been  to  measure  the  nuisance  by  the  amount  taken  from 


(«)  [1906]  2  Ch.  210. 
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[the  light  acquired,  and  not  to  consider  whether  the  amount  left  was 
sufiBoient  for  the  reasonable  comfort  of  the  house  according  to  ordi- 
nary requirement.  If  a  man  had  a  house  with  unusuaUj  excellent 
lights,  it  was  treated  as  a  nuisance  if  he  was  deprived  of  a  substan- 
tial part  of  it,  even  although  a  fair  amount  for  ordinary  purposes 
was  left.  It  is  in  this  respect  that  Co//«'  Case  has  to  my  mind 
readjusted  the  law.  It  is  still,  as  it  always  has  been,  a  question  of 
nuisance  or  no  nuisance,  but  the  test  of  nuisance  is  not '  how  much 
light  has  been  taken,  and  is  that  enough  materially  to  lessen  the 
enjoyment  and  use  of  the  house  that  its  owner  previously  had  P  ' 
but  *  how  much  is  left,  and  is  that  enough  for  the  comfortable  use 
and  enjoyment  of  the  house  according  to  the  ordinary  requirements 
of  mankind?  *  .  .  .  This  puts  the  case  of  nuisance  by  interference 
with  light  on  the  same  footing  as  other  cases  of  nuisance,  e.g., 
noise :  for,  apart  from  the  question  of  locality,  which  is  always 
important  in  considering  the  question  of  nuisance  or  no  nuisance, 
the  fact  that  the  owner  of  a  house  had  enjoyed  an  exceptional  quiet 
gave  him  no  right  to  more  than  the  ordinary  freedom  from 
extraordinary  noises.'* 

In  this  case  the  injunction  was  granted  in  the  Yates  v.  Jack 
form,  with  the  addition  of  the  words  "  so  as  to  be  a  nuisance,'* 
suggested  by  Lord  Macnaghten  in  Coll^  Case. 

Some  of  the  judges  have  been  inclined,  in  dealing  with  the 
easement  of  light,  to  establish  a  rule  or  test  more  specific  than 
the  above. 

The  Metropolis  Management  Amendment  Act,  1862  {t)y 
passed  on  the  7th  of  August,  1862,  contained  the  following 
provision : — 

"No  building,  except  a  church  or  chapel,  shall  be  erected, 
on  the  side  of  any  now  street  of  a  less  width  than  fifty  feet, 
-which  shall  exceed  in  height  the  distance  from  the  external  wall 
or  front  of  such  building  to  the  opposite  side  of  such  street, 
without  the  consent  in  writing  of  the  Metropolitan  Board  of 
Works,  nor  shall  the  height  of  any  building  so  erected  be  at  any 
time  subsequently  increased  so  as  to  exceed  such  distance  without 
such  consent;  and,  in  determining  the  height  of  such  building, 
the  measurement  shall  be  taken  from  the  level  of  the  centre  of 
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(<)  25  &  26  Vict  0.  102,  a.  85:  re- 
pealled by  the  London  Building  Aot, 
1894,  and  re-enacted  (with   modifica- 


tions^ by  Beet.  49  of  that  Act.  Cf .  the 
bye- law  of  the  Metropolitan  Board, 
given  in  L.  R.  2  Ch.  D.  168,  n. 
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[the  street  immediately  opposite  the  building  up  to  the  parapet  or 
eaves  of  such  building." 

It  would  appear,  both  from  the  character  of  the  statute  ia 
which  the  above  provision  is  contained,  and  also  from  the 
direction  to  measure  the  distance  in  every  case,  not  from  the  sill 
of  any  window,  but  from  the  level  of  the  street,  that  the  clause 
was  primarily  intended,  not  to  protect  the  enjoyment  of  light  in 
private  houses,  but  to  ensure  the  free  passage  of  air  and  sunlight 
to  the  streets  themselves.  But  in  some  cases  decided  within  a  few 
years  of  the  passing  of  the  statute,  such  as  Hackett  v.  Baks  (e*),  the 
rule  was  understood  otherwise. 

The  subsequent  oases  were,  however,  less  favourable  to  the 
establishment  of  any  rule  or  test  founded  on  the  analogy  of  the 
statute. 

In  Theed  v.  Debcnham  (a?),  where  the  pldntiff,  a  sculptor,  claimed 
and  had  enjoyed  a  large  quantity  of  light  to  the  window  of  his 
studio.  Bacon,  V.-C,  who  granted  an  injunction,  declined  to 
recognize  any  such  rule  as  that  contended  for,  and  treated  Hackett 
V.  Baiss  as  resting  on  its  special  circumstances.  "  The  regulation 
may  be  an  illustration  or  guide,  but  rule  there  is  none." 

In  JEcclesiastical  Commimoners  v.  Kino  (y),  the  Court  of  Appeal 
also  declined  to  apply  any  such  rule.  "  The  fact,"  said  James, 
L.  J.,  "  that  forty-five  degrees  of  light  are  left  is  only  a  small 
element  in  the  case.  It  may  be  used  as  a  sort  of  test  in  the 
absence  of  any  other  mode  of  arriving  at  a  conclusion ;  but  there 
is  no  rule  of  law,  no  rule  of  evidence,  and  no  presumption  except 
of  the  very  slightest  kind,  that,  where  the  angular  height  of  an 
erection  is  less  than  forty-five  degrees,  the  access  of  light  is  not 
substantially  interfered  with."  Brett,  L.  J.,  said  that  the  proper 
direction  to  give  to  a  jury  was  that  which  was  laid  down  by 
Lord  Chief  Justice  Best  in  Back  v.  Stacey  (s) ;  and  Cotton,  L.  J., 
gave  judgment  on  the  point  as  follows :  ^*  I  think  that  the  way  in 
which  the  provision  as  to  forty-five  degrees  has  been  dealt  with 
by  judges  in  the  Chancery  Division  is  unfortunate,  the  MetropoKtan 
Buildings  Act  having  been  loosely  referred  to  without  looking  at 
the  clause.  That  clause  is  intended  to  deal  with  the  width  of 
streets,  and  is  not  intended  to  lay  down  any  rule  applicable  to  the 


(tt)  (1876),  L.  R.  20  Eq.  494.  See 
also  Beadel  v.  Perry  (1866),  L.  R.  3 
Eq.  466 ;  City  of  London  Brewery  Co,  v. 
Tennant  (1873),  L.  R.  9  Ch.  212. 


(x)  (1876),  L.  R.  2  Ch.  D.  165. 
(y)  (1880),  L.  R.  14  Ch.  Div.  213. 
(z)  Above,  p.  319. 
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[light  which  a  man  is  entitled  to  enjoy  in  the  City  of  London.     Extent  of 
The  angle  of  forty-five  degrees  is  not  taken  from  the  windows,  but      acqmred. 
from  the  top  of  one  house  to  the  level  of  the  street  on  the  other  "  ^^  i7^f~^ 
side ;  and,  therefore,  to  derive  from  that  enactment  any  rule  to     forty-five 
guide  us  in  saying  whether  or  no  there  has  been  a  substantial       ^^^' 
interference  with  the  use  and  enjoyment  of  the  building  as  regards      v!  Kino. 
light,  is,  in  my  opinion,  looking  to  a  rule  laid  down  for  one 
purpose  as  a  guide  in  an  entirely  different  matter.     When  the 
buildings  do  not  rise   above  the    prescribed    angle,   there  will 
probably,  under  ordinary  circumstances,  be  no  substantial  inter- 
ference with  the  enjoyment  of  light ;  but  that  is  not  a  rule  to 
guide  a  jury  or  the  Court  in  coming  to  a  conclusion  as  to  whether 
there  is  a  substantial  interference ;  it  is  only  a  circumstance  which 
will  very  often  be  a  sufficient  guide,  but  which  in  the  circumstances 
of  the  present  case  appears  to  me  to  furnish  no  guide  at  all." 

In  Parker  v.  First  Avenue  Hotel  Co,  ((?),  North,  J.,  apparently  Parker  y. 
following  Hackett  v.  Bam^  had  granted  an  injunction  restraining  j^^/^/  Co. 
the  defendants  from  raising  their  new  buildings  in  front  of 
the  plaintiff's  ancient  windows  to  a  greater  height  than  three 
feet  above  the  sill  of  those  windows,  with  a  proviso  that  the 
injunction  should  not  "  prevent  the  defendants  from  putting  on  a 
sloping  roof  of  greater  height  so  long  as  the  angle  of  incidence  of 
light  over  such  sloping  roof  to  the  centre  part  of  the  plaintiff's  said 
windows  be  not  less  than  forty-five  degrees  from  the  perpendicular 
above  the  point  of  incidence,"  On  appeal  by  the  plaintiff,  it  was 
decided  by  the  Court  of  Appeal  that  he  was  entitled  to  a  judgment 
in  general  terms  and  without  any  reference  to  the  angle  of  inci- 
dence,— ^no  evidence  having  been  given  to  show  that  a  roof  of  the 
kind  referred  to  would  not  in  the  particular  case  obstruct  the  light 
claimed. 

And  the  question  has  now  been  set  at  rest  by  the  decision  in  Coiu  v.  Home 
Colls  V.  Home  and  Colonial  Stores,  Ltd.  (6),  where  it  was  laid  down  s^ti^f^tf, 
that  there  is  no  hard  and  fast  rule  with  regard  to  the  angle  of 
forty-five  degrees. 

"  There  is  no  rule  of  law,"  said  Lord  Lindley  (c),  "that  if  a  person 
has  forty-five  degrees  of  unobstructed  light  through  a  particular 
window  left  to  him  he  cannot  maintain  an  action  for  a  nuisance 
caused  by  diminishing  the  light  which  formerly  came  through  that 


(a)  (1888),  L.  R.  24  Oh.  D.  282.  (b)  [1904]  A.  0.  179. 

W  Ibid,  at  p.  210, 
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[window  :  Theed  v.  Delenham  (r/).  But  experience  shows  that  it  is, 
generall  J  speaking,  a  fair  working  rule  to  consider  that  no  substan- 
tial injury  is  done  to  him  where  an  angle  of  forty- five  degrees  is 
left  to  him,  especially  if  there  is  good  light  from  other  directions  as 
well.  The  late  Lord  Justice  Cotton  pointed  this  out  in  Ecclenim- 
tical  Commimoncrs  Y,  Kino{p).  See  also  Parker  y.  First  Arcntte 
Hotel  Co,  {/),'' 

A  question  has  from  time  to  time  arisen  as  to  whether  the 
owner  of  a  tenement  who  for  upwaids  of  twenty  years  has  carried 
on  there  a  business  requiring  an  extraordinary  amount  of  light, 
and  has  in  fact  enjoyed  such  light,  thereby  acquires  a  prescriptive 
right  to  such  extraordinary  enjoyment.  This  question  was  dis- 
cussed in  Lanfranchi  v.  Mackenzw  {g),  Dickinson  v.  Harhottle  (^), 
Mackey  v.  Scottish  Widows'^  Society  (t),  Lazarus  v.  The  Artistic  Photo* 
graphic  Co,  (A:),  and  Parker  v.  Stanley  (/),  and  was  finally  decided 
in  the  negative  in  Ambler  v.  Gordon  (m).  "  I  think,"  said  Bray,  J., 
in  giving  judgment  in  that  case,  "  the  result  of  the  judgment  in 
CoM  Case  is  to  show  that  the  test  of  the  right  is  whether  the 
obstruction  complained  of  is  a  nuisance.  If  one  turns  to  the 
nuisance  cases,  do  we  find  any  trace  of  a  doctrine  that  a  person  in 
bad  health  or  carrying  on  a  delicate  trade  is  entitled  to  more 
comfort  or  freedom  from  annoyance  than  ordinary  people,  because 
for  twenty  years  his  neighbours  have  been  aware  of  his  state  of 
health,  or  the  trade  he  was  carrying  on,  and  have  left  him  undis- 
turbed ?  I  am  not  aware  of  any  decision  which  suggests  it.  Such 
a  proposition  sounds  absurd.  Again,  I  think  in  many  of  the 
judgments,  in  CoW  Case  and  in  other  cases,  it  is  implied,  if  not 
expressed,  that,  in  measuring  the  quantum  of  light  to  which  the 
owner  of  the  dominant  tenement  is  entitled,  the  purpose  for  which 
he  desires  to  use  or  uses  the  light  should  be  disregarded  and  does 
not  either  enlarge  or  diminish  the  easement  which  he  has  acquired. 
See  especially  the  judgment  of  Lord  Davey,  where  he  says  (w), 
*  It  is  agreed  on  all  hands  that  a  man  does  not  lose  or  restrict  his 
right  to  light  by  non  user  of  his  ancient  lights  or  by  not  using 
the  full  measure  of  light  which  the  law  permits.  ...  If  the  actual 
user  is  not  the  test,  where  the  use  falls  below  the  standard  of  what 


(rf)  (1876),  L.  R.  2  Oh.  D.  166 ;  above, 
p.  330. 

(e)  (1880),  L.  R.  14  Oh.  D.  228 ;  above, 
p.  330. 

(/)  (1883),  L.  R.  24  Oh.  D.  282,  above, 
p.  331. 


{a)  (1867),  L.  R.  4  Eq.  421. 
(A)  (1873),  28  L.  T.  N.  S.  186. 
\%)  (1877),  It.  R.  11  Eq.  541. 
(*)  [1897]  2  Ch.  214. 
(/)  (1902),  50W.  R.  282. 
(m)  h906]  1  K.  B.  417. 
(«)  [i904jA.  C.  atp.  203. 
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[may  reasonably  be  required  for  the  ordiDary  uses  of  inhabitancy  Extent  of 
and  business,  why  (it  may  be  asked)  should  it  be  made  a  test  acquired, 
where  the  use  has  been  of  a  special  or  extraordinary  character  in  jimbier  y. 
excess  of  that  standard?'  So  in  Yates  v.  Jack  (o),  Lord  Cran-  Gordon. 
worth  rejects  the  argument  of  the  defendant  that  the  plaintiffs 
present  business  did  not  require  a  strong  light,  and  for  this  business 
there  remained  a  suflSoient  light.  So,  again,  in  Courtauld  v. 
Legh  (p),  it  was  held  that  the  right  was  acquired,  although  for  a 
part  of  the  twenty  years  the  house  was  uninhabited  and  unfit  for 
habitation.  It  was  well  observed  by  Mr.  Waugh  in  his  argument 
for  the  defendant  that  the  special  user  on  which  the  claim  is 
founded  is  a  user  on  the  dominant  tenement  and  not  on  the 
servient  tenement.  The  servient  tenement  is  not  in  any  way 
afiFected  by  it.  If  the  true  doctrine  be  that  which  is  laid  down  in 
Coils'^  Case^  that  by  twenty  years'  user  all  that  is  acquired  is  a  right 
to  prevent  the  defendant  from  building  so  as  to  interfere  with  the 
light  previously  enjoyed  so  materially  as  to  amount  to  a  nuisance, 
I  think  it  would  not  be  logically  consistent  with  this  doctrine  to 
hold  that  a  larger  right  can  be  acquired.  I  think  also  that  to 
introduce  the  element  of  the  quantum  of  user  would  work  incon- 
venience and  introduce  uncertainty.  If  the  only  right  capable 
of  being  acquired  be  sufficient  light  for  the  ordinary  uses  of 
inhabitancy  and  business,  the  owner  of  the  servient  tenement 
knows  his  exact  position ;  he  knows  within  reasonable  limits  how 
high  he  can  raise  his  buildings,  and  whether  during  the  twenty 
years  it  is  worth  his  while  to  obstruct  his  neighbour's  windows.  If 
a  right  to  special  light  be  capable  of  acquisition  without  his  know- 
ledge, he  cannot  know  his  position ;  and  if  he  has  notice  of  some 
special  light  being  required  for  his  neighbour's  business,  he  cannot 
measure  the  extent  with  any  exactitude.  It  seems  to  me  altogether 
unreasonable  to  presume  that  any  man  would  have  made  a  grant 
of  such  an  indefinite  easement.  On  the  whole  I  think  both 
reason  and  authority  compel  me  to  decide  this  point  against  the 
plainti&  "  {q). 

In  the  course  of  the  argument  in  Colh^  Case  (r)  Lord  Eobertson  Bad  light, 
said,  ^'  Can  a  man  by  making  one  window  where  there  should  be 
five  to  give  proper  light,  and  living  twenty  years  in  this  cave, 
prevent  his  neighbour  from  building  a  house  which  would  have 
done  no  harm  to  the  light  if  there  had  been  five  windows  ?  "    A 


(o)  (1866),  L.  R.  1  Ch.  295. 
(P)  (1869),  L.  R.  4  Exoh.  126. 


(q)  Cf.  Corbett  v.  Jonoi,  [1892]  3  Ch. 
137y  a  case  of  implied  grant, 
(r)  [1904]  A.  0.  181. 
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not  the  test. 


Martin  v. 
Gohle. 


[question  of  this  nature  may  hereafter  arise  ;  hut  there  is  no  douht 
that  in  many  cases  a  window  having  what  is  called  "  a  had  light " 
has  received  even  greater  protection  from  the  Courts  than  the 
window  of  a  well-lighted  room. 

In  connection  with  this  question  reference  may  also  he  made  to 
certain  cases  in  which  it  appears  to  he  suggested  that  the  right  of 
the  dominant  owner  is  dependent  to  some  extent  on  the  purposes 
for  which  he  uses  the  light ;  so  that  if  during  the  statutory  period 
he  has  used  the  premises  for  some  purpose  not  requiring  the 
ordinary  amount  of  light,  his  right  would  he  limited  to  the 
amoimt  of  light  in  f£U)t  used.  This  suggestion  is,  perhaps,  founded 
on  the  case  next  cited.] 

In  Martin  v.  Ooble  («)  an  action  was  hrought  for  obstructing 
lights.  It  appeared  that  the  building  in  question  had  stood 
between  thirty  and  forty  years  and  had  formerly  been  used  as  a 
malt-house;  but  about  seven  years  before  the  commencement  of 
this  suit  it  was  converted  into  a  parish  workhouse.  The  evidence 
was  contradictory  as  to  the  amount  of  light  obstructed  by  the  wall 
built  by  the  defendant.  Macdonald,  0.  B.,  said,  "It  was  not 
enough  that  the  windows  were,  to  a  certain  degree,  darkened 
by  the  wall  which  the  defendant  had  erected  on  his  own  ground. 
The  house  was  entitled  to  the  degree  of  light  necessary  for  a  malt- 
house,  not  for  a  dwelling-house ;  the  converting  it  from  the  one 
into  the  other  could  not  afPect  the  rights  of  the  owners  of  the 
adjoining  ground.  No  man  could,  by  any  act  of  his  ovni,  sud- 
denly impose  a  new  restriction  on  his  neighbour.  This  house  had 
for  twenty  years  enjoyed  light  suflBcient  for  a  malt-house ;  and 
up  to  this  extent,  and  no  further,  the  plaintiffs  could  still  require 
that  light  should  be  admitted  to  it.  The  question,  therefore,  was 
whether,  if  it  still  remained  in  the  condition  of  a  malt-house,  a 
proper  degree  of  light,  for  the  purpose  of  making  malt,  was  now 
prevented  from  entering  it  by  reason  of  the  wall  which  the  de- 
fendant had  erected."  The  report  does  not  state  whether  any  new 
windows  had  been  made  in  the  house  upon  the  change  in  its 
destination,  or  whether  any  alteration  had  been  made  in  the  form 
or  size  of  the  ancient  windows,  or  other  apertures,  for  admitting 
light,  [and,  except  upon  the  assumption  that  new  windows  had 
been  made,  or  increased  light  obtained  by  some  other  structural 
alteration,  the  case  cannot  now  be  relied  upon  as  an  authority  for 
the  above  proposition  {t). 


(#)  (1808),  1  Camp.  320. 


(0  See  Tate*  y.  Jack  (1886),  L.  B.  1 
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[It  has  been  held  to  be  no  answer  to  a  suit  for  obstruotlon  of     Extent  of 
light  that  the  plaintiff  has  obtained  as  much  additional  light  in      acquired, 
another  direction  as  the  defendant  is  about  to  obstruct.      "  The  other  light, 
right  is  a  right  between  the  owner  of  the  dominant  and  the  owner 
of  the  servient  tenement.     He  has  a  right  to  as  much  light  over 
his  neighbour's  land  to  and  for  the  use  of  his  house  as  he  enjoyed 
twenty  years  ago,  and  the  neighbour  has  no  right  to  deprive  him 
of  such  light,  because  the  owner  of  the  dominant  tenement  has, 
either  by  purchase  from,  or  by  the  free  gift  of  any  other  person,  or 
by  the  operation  of  an  Act  of  Parliament,  obtained  other  light  in 
addition  to  that  which  he  had  a  prescriptive  right  to  "  (w).     It  is 
not  clear  whether  this  decision  still  holds  good  to  its  full  extent ; 
but  at  all  events  it  appears  that  other  light  which  may  at  any  time 
be  obstructed  should  be  left  out  of  consideration  {x). 

If  an  actionable  nuisance  is  proved,  it  is  not  sufficient  for  the  Glazed  tiles, 
person  who  obstructs  the  light  to  offer  to  patch  up  the  injury  he  is 
doing  by  putting  glazed  tiles  in  fi'ont  of  the  windows  in  question. 
"  A  person  who  wishes  to  preserve  his  light  has  no  power  to  compel 
his  neighbour  to  preserve  the  tiles  or  a  mirror  (which  might  be 
better),  or  to  keep  them  clean ;  nor  has  he  covenants  for  these  pur- 
poses that  will  run  with  the  land  or  affect  persons  who  take  without 
notice.  And,  therefore,  it  is  quite  preposterous  to  say,  Let  me 
damage  you,  provided  we  apply  such  and  such  a  remedy  "  (y).] 

By  the  laws  of  all  countries,  and  by  the  English  law  at  a  veiy  Easement  of 
early  period,  it  appeaurs  that  an  action  would  lie  for  the  obstructing  ^^^^^^  v,y^ 
of  ancient  lights  (2).     Although,  however,  by   the  civil  law,  a  enjoyment, 
servitude  of  prospect  could  be  acquired  in  the  same  manner  as  any 
other  servitude,  the  law  of  England  recognizes  no  such  right  (flf), 
except  by  express  grant  or  covenant.     Of  the  existence  of  the 
right  when  so  created  the  squares  in  London  afford  well-known 
inst€uioes.     The   validity   of    restrictions  thus  imposed    is    fully 


Ch.  296;  Calera/ty,  Thompton  (1867),  15  [1904]  A.  C.  at  p.   211 ;  and  Kine  v. 

W.  R.  387;    Youn^y.  Shaper  (1872),  21  Jolly,  [1906]   1   Ch.  at  pp.  493,  497; 

W.  R.  136;  AynsUy  v.  Olover   (1874),  [1906]  A.  C.  7. 

L.  R.  18  Eq.  548  ;  10  Ch.  283  ;  Moore  v.  i  \  t>     tkt    a   \r    n     -     r,    *        a 

Hall  (1878):L.  R:3  Q.  B.  D.  178;  Att.^  ^^^^  ^^1866;  L   R    ^^^  m" 

Gen.  V.  Queen  Anne,  ^.  Mamiom,  Ltd.  *^  ^V^  %  ^l.^^^)'  \  ^'  \  ^r'}^^\ 

iXm),  hT.l..U. Am  Dickers.  Fopham  ^^tun^.^.i'JVuX^^ 

(1890),  63  L.  T.  N.  8.  379  ;  ColW  Cote,  ^^^^  f^^^^)'  ^'  ^-  ^^  ^'  ^*^- 

[1904]  A.  C.  211,  per  Lord  Lindley;  and  W  Aldred's  Case  (1611),  9  Rep.  68  b, 

caaes  quoted  above,  p.  332.  ai^d  oases  there  cited. 

(«)  I>t/ert'  Co.  V.  Kittff  (1870),  L.  R.  {a)  **  The  law  don't  give  an  action  for 

9  Eq.  438.  snch  things  of  delight.*^     Aldred's  Case, 

(x)  See  per  Lord  Lindley  in  Cb/^'Cot^?,  nbi  anp. 


Digitized  by  VjOOQIC 


336 


PARTICUIAR  EASEMENTS. 


acquired  by 
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Att.'Gen,  v. 
Doughty, 


S^^not  r«<^g^i2«d  ^7  the  Lord  ChanceUor  in  the  case  of    Squim  t. 
■    -■       Campbell  {b). 

In  The  Attorney-General  v.  Doughty  (c),  a  motion  was  made  for 
an  injunction  to  restrain  the  defendant  from  proceeding  with  a 
certain  building  which  would  intercept  the  prospect  from  Ghray's 
Inn  Gardens ;  and  the  report  states  **  that  the  interposition  of 
the  Court  was  desired,  not  on  the  foundation  of  a  nuisance,  but 
on  a  long  en  joy  meat  of  right  to  this  prospect  by  this  Society, 
which  right  liad  been  admitted  formerly  by  parties  concerned  to 
dispute  it,  and  by  a  court  of  equity;  namely,  in  1686,  when 
several  orders  on  petitions  were  made  by  Lord  Jefferies  to 
restrain  the  building  so  as  to  intercept  this  prospect :  and  the 
manner  of  defence  thereto  shows  this  right  of  the  Society  was 
not  disputed,  it  only  going  upon  this,  that  the  Court  was  imposed 
on  by  the  plans  shown.  That  rights  of  this  kind  have  been 
taken  notice  of,  appears  from  the  Act  of  Parliament  made 
for  adorning  Lincoln's  Inn,  where  the  parties  acquiesced  under 
such  a  right."  Lord  Hardwicke,  however,  refused  to  grant  an 
injunction  before  answer,  saying,  "  I  know  no  general  rule  of 
common  law  which  says  that  building  so  as  to  stop  another's 
prospect  is  a  nuisance ;  was  that  the  case,  there  could  be  no  great 
towns,  and  I  must  grant  injunctions  to  all  the  new  buildings  in 
this  town.  It  depends  on  a  particular  right,  and  then  the  party 
must  first  have  an  opportunity  to  answer  it.  As  to  the  orders 
made  by  Lord  Jefferies,  who  was  too  apt  to  do  things  in  an  extra- 
ordinary manner,  fortiter  in  modo  as  well  as  in  re,  they  were 
made  on  petition,  without  a  bill  filed,  and  those  I  lay  out  of  the 
case.  There  may  be  such  a  right  as  this,  as  in  the  case  of  the 
Act  of  Parliament  touching  Lincoln's  Inn.  That  was  upon  agree- 
ment of  the  parties,  which,  if  shown  here,  it  would  be  different, 
or  if  there  was  ground  to  presume  such  an  agreement." 

[In  The  Fiahmongers^  Co,  v.  The  East  India  Co,  (of),  Lord  Hard- 
wicke says,  "  It  is  true  the  value  of  the  plaintiffs'  house  may  be 
reduced  by  rendering  the  prospect  less  pleasant ;  but  that  is  no 
reason  to  hinder  a  man  from  building  on  his  own  ground." 


[b)  (1836),  1  Mylne  &  Craijr,  459. 
[See  Tulk  v.  Moxhay  (1848),  2  Phil.  774  ; 
78  R.  R.  289 ;  Went  em  v.  MaeLermott 
(1866),  L.  R.  2  Ch.  72;  Piggott  v. 
Stratton  (1849),  Johns.  341 ;  McLean  y, 
McKay  (1873).  L.  R.  6  P.  C.  327.  A 
grant  will  not  be  manufactured  out  of 


the  common  covenant  for  quiet  enjoy- 
ment :  FotU  V.  Smith  (1868),  L.  B.  6 
Eq.  311.] 

{c)  (1788),  2Ves.  aen.  462. 

(d)  (1751),!  Dickens,  163.  Qi.Knm^ 
T.  Sichardton  (1681),  1  Mod.  55. 
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[Similarly  in  Butt  v.  Imperial  Oas  Co.  {e),  it  was  decided  that  Right  to  have 
the  plaintiff  could  not  complain  of  the  erection  of  a  gasometer  not  acquired 
on  the  defendants'  premises  merely  on  the  ground  that  it  would  hy  enjoyment, 
prevent  the  plaintiff's  premises  and  name-board  from  being  seen 
from  the   high  road,  and  so  deprive  him  of  chance  customers. 
Apparently  the  name-board  had  not  stood  for  twenty  years ;  but 
if  it  had,  the  decision  would  have  been  the  same  (/), 

And  conversely,  no  action  would  lie  for  the  loss  of  privacy  or  Privacy, 
amenity  by  the  opening  of  windows  in  a  neighbouring  house  (^), 
or  a  public  road  over  neighbouring  lands  (A). 

Although  in  this  country,  owing  to  the  great  value  of  land  in  Law  of 
cities  and  the  small  extent  of  properties,  men  are  tenacious  of  every  ®"*^' 
ray  of  light,  and  go  through  an  immense  amount  of  litigation  to 
assert  their  right  to  it,  in  some  of  the  United  States  of  America 
the  doctrine  of  the  English  law  does  not  prevail,  and  a  right 
to  light  cannot  be  acquired  by  prescription  or  implied  grant ;  the 
Courts  there  applying  to  the  case  of  windows  the  reasoning  in 
Wehb  V.  Bird{i).  In  other  States  the  rule  of  the  English  law  is 
adopted  {k).  It  is  argued  that  a  man  may  easily  acquire  a  fringe 
of  land  surrounding  his  house  to  supply  himself  with  light  for 
his  windows,  and  his  neighbour  may  abstain  from  building  on  his 
land  to  the  obstruction  of  his  windows  for  a  number  of  years 
for  reasons  other  than  because  he  is  under  an  obligation  not  to 
build.] 

By  the  civil  law,  the  servitude  "  ne  luminibus  officiatur "  was  Civil  law. 
one  of  the  ordinary  urban  servitudes  (/) ;  a  similar  servitude  also 


ie)  (1866),  L.  R.  2  Cb.  158.  has  recently  been  sanctioned  with  some 

(/)  ^ee  Smith  v.  Owen  (1866),  35  L.  J.  qualifications  by  an  Act  of  Parliament ; 

Ch.  317  ;  14  W.  R.  422  ;  and  per  Lord  but  it  cannot  be  applied  in  the  growing 

Blackburn  in   Dalton  v.  Angm  (1881),  cities  and  villages  of  this  country  with- 

L.  R.  6  App.  Cas.  824.  out  working  the  most  mischievous  con- 

(g)  Chandler   v.    Thwn»on    (1811),     3  sequences.     It  has  never,  I  think,  been 

Camp.  80  ;  13  R.  R.  756  ;  cf.  Fotts  v.  deemed  a  part  of  our  law ;  and,  besides, 

^ith  (1868),  L.  R.  6  £q.  311,  at  p.  318.  it  would  be  difficult  to  prove  that  the 

(A)  See  lU  Fenny  (1857),   7  E.  &  B.  rule  in  question  was  known  to  the  com- 

660 ;  Bnke  of  Buceleueh  v.  Metropolitan  mon  law  previous  to  the  19th  of  April, 

Board  of  Works  (1870),  L.  R.  5  Exch.  1775.     There  were  two  niti  priua  de- 

221,    237.      Lord  Manners    v.    Johnson  cisions  at  an  earlier  day;  but  the  doc- 

(1875),  L.  R.  1  Ch.  D.  673,  was  a  cise  trine  was  not  sanctioned  in  Westminster 

of  express  covenant.  Hall  until  1786,  when  the  case  of  Bar* 

(i)  Below,    p.    339.      **  There   is,    I  win  v.  Upton  was  decided  by  the  K.  B. 

thmk,   no   pmciple   upon  which    the  This  was  clearly  a  departure  from  the 

modem  English  doctrine  on  the  subject  old  law.'* — Per  Bronson,  J.,  in  Parker  v. 

of  lighte  c^  be  supported.      It  is  an  FooU,  19  Wend.  (N.  Y.)  309. 

anomaly  in  the  law.     It  may  do  well  (k)  Waaihbum  on  Easements,  583. 

enough  in  England,  and  I  see  that  it  (/)  CCun  autem  servitns  imponitnr — 

G.  22 
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existed  for  the  right  of  prospect  (;/»),  which  appears  to  have  been 
very  extensive. 

The  right  to  the  enjoyment  of  air  is,  generally  speaking,  at 
common  law,  governed  by  the  same  principles  as  those  which 
regulate  the  passage  of  light;  [so  that,  while  no  right  can  be 
acquired  to  have  a  free  circulation  of  air  over  a  vacant  piece  of 
ground,  or  over  or  round  a  building  placed  upon  the  land  (the 
enjoyment  being  both  indefinite  and  practically  incapable  of  being 
interrupted)  («),  the  right  to  the  access  of  air  to  a  house  through 
definite  apertures  opened  for  the  purpose  is  one  which  can  appar- 
ently be  acquired  by  user  at  common  law,  or  by  prescription  (o), 
and  it  is  not  necessary  that  there  should  be  a  defined  channel  over 
the  servient  tenement  through  which  the  air  flows  (/>).] 

The  old  authorities,  indeed,  mention  a  singular  case  of  an  ease- 
ment of  this  kind,  which  might  have  the  effect  of  imposing  very 
extensive  restrictions  upon  the  owners  of  the  neighbouring  land« 

Winch,  J.,  said,  "  That  where  one  erected  a  house  so  high  that 
the  wind  was  stopped  from  the  windmills  in  Finsbury  Fields,  it 
was  adjudged  that  it  should  be  broken  down  "  (q). 

And,  again,  "in  an  assize  of  nuisance,  brought  because  levavit 
domum  ad  nocumentum  of  his  mill,  by  which  the  wind  is  stopped 
to  come  at  his  mill,  so  that  he  cannot  grind,  &c.,  and  the  jury  find 
that  the  defendant  has  erected  a  house  de  novo,  and  that  only  two 
yards  of  the  top  of  the  house  is  to  the  nuisance,  this  is  found  for 
the  plaintiff,  for  here  the  declaration  is  not  falsified  (falsifie)  (r), 


ne  luminibus  officiatur — hoc  maximd  adept! 
videmiir,  ne  jus  sit  vicino,  invitis  nobis, 
altius  sedificare.  atque  ita  minuere  lumina 
nostrorom  sedificionim. — Dig.  8,  2,  4,  de 
serv.  prsed.  urb. 

(m)  Est  et  h«}3  servitus— ne  prospectui 
officiatur.— Dig.  8,  2,  3. 

Inter  servitutes,  ne  inminibiu  officiatur^ 
et  ne  prospectui  offendatury  aliud  et  aJiud 
observatur ;  qu6d  in  j^rospectn  plus  quis 
habet  ne  quid  ei  officiatur  ad  gratiorem 
prospectum  et  liberum:  in  lumiuibus 
autem  (non  officere)  ne  lumina  cujus- 
quam  obscuriora  fiaut ;  quodounque 
igitur  faoiat  ad  luminis  impedimeutum, 
prohiberi  potest,  si  servitus  dcbeatur. — 
Ibid.  15. 

(«)  Harris  v,  De  Pinna  (1886),  L.  R. 
33  Ch.  Div.  238. 

(o)  Cable  V.  Bryant,  [1908]  1  Ch.  269 ; 
per  Neville,  J.,  at  p.  264  ;  but  see 
iryant  v.  Lefever,  post,  p.  340. 

(p)  Cable  V.  Bryant,  ubi  sup. 


(q)  Viner*s  Abrid^.  Knsanoe,  G.  pi. 
19.  [Taken  from  Winch's  Reports,  3, 
where,  in  what  professes  to  be  a  report 
of  the  proceedings  of  the  Ckjurt  of 
Ck>mmon  Pleas  in  £.  19  James  1,  it  is 
said :  *  *  Winch  said  that  it  was  adjudged 
in  this  Court,  that  where  oue  erected  a 
house  so  high  in  Finsbury  Fields,  by  the 
windmills,  that  the  wind  was  stopped 
from  them,  that  it  was  adjudged  in  wis 
case  that  the  house  shall  be  broken 
down . "  These  Reports  professing  to  be 
a  translation  of  the  judge's  own  notes, 
it  seems  strange  that,  instead  of  report- 
ing a  case,  he  should  record  an  anecdote 
told  by  himself  in  Court,  and  speak  of 
himself  in  the  third  person.  This  ia 
explained  by  the  fact  mentioned,  in  the 
preface  to  Benloe  and  Dalian,  that 
Winch's  Reports  are  improperly  ascribed 


to  that  learned  judge.] 

(r)  This  is  erroneously  printed  "saa 
fied  "  in  Viner,  Nusanoe,  N.  2,  pi.  6. 
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but  only  abridged,  and  the  judgment  shall  be,  that  the  two  yards 
be  dejected."  M.  11  Jas.  1,  inter  Goodman  and  Gore  and  others, 
adjudged  («). 

[But,  in  view  of  the  later  decisions,  these  authorities  can  no  Easement  of 
longer  be  considered  good  law,  and  the  right  acquired  by  user  "'' 
must  be  confined  to  the  access  of  air  through  a  definite  aperture. 

Thus,  in  Webb  v.  Bird(t)y  it  appeared  that  the  plaintiff's  wind-  WM  v.  Bird, 


(*)  2  RoUe's  Abr.  704,  TriaU.  C.  pi. 
23.  [The  case  referred  to  by  RoUe  is 
reported  in  Godb.  221,  as  Trahern'*$  Cane 
(C.  P.  11  James),  wbere,  in  an  assize  of 
nuisance,  the  plaintiff  showed  that  he 
had  a  windmill,  and  that  the  defendant 
hnilt  a  house  so  as  it  hindered  his  mill. 
The  jary  found  that  the  defendant  buUt 
the  houite,  but  that  only  two  feet  of  it 
did  hinder  the  plaintiff's  mill,  and  was 
a  nnisanoe.  The  Court  (Hobart,  C.  J.) 
was  of  opinion  that  but  part  of  the 
house  should  be  abated,  viz.,  that  whioh 
was  found  to  be  a  nuisance. 

In  Goodman  and  Qore^s  Case  (C.  P. 
10  Jas.  aodb.  189),  Goodman  brought 
an  assize  against  Gore  and  others  for 
erecting  two  houses  to  the  west  end  of 
his  windmiU,  per  quod  ventus  impe- 
ditur,  &o.  It  was  given  in  evidence 
that  the  houses  were  about  eighty  feet 
from  the  mill  in  height,  did  extend 
above  the  top  of  the  miU,  and  in  length 
were  twelve  yards  from  the  mill;  and, 
notwithstanding,  the  Court  (Coke,  C.  J.) 
directed  the  jury  to  find  for  the  defen- 
dant (1861,  see  10  C.  B.  N.  S.  273.  n.). 

On  the  cases  in  RoUe  and  Winch, 
WiUes,  J.,  observes  that  there  was  a 
distinction  between  ordinary  mills  and 
the  prescriptive  right  which  the  lord  of 
a  manor  had  to  compel  all  residents 
within  the  manor  to  grind  their  com  at 
his  mill.  Privileged  mills  of  that  de- 
scription had  peculiar  rights.  (10  C.  B. 
N.  8.  285.) 

These  three  windmill  cases  may  per- 
haps be  reduced  to  one,  and  that  a  case 
considered  by  the  lawyers  of  the  time 
as  of  no  authority  on  the  subject  of 
easements.  The  first  was  tried  before 
Cike,  C.  J.,  in  10  Jas.  1,  reported  by 
Godb.  189,  as  Goodman  v.  Gore  and 
Others.  It  will  be  seen  by  the  report 
that  Lord  Coke  displayed  a  disposition 
to  trip  the  plaintiff  up  on  a  point  of 
form,  a  circumstance  consistent  with 
the  fact  of  the  house  being  built  con- 
trary to  a  royal  proclamation  which  he 
would  not  directly  oppose,  as  he  was 
then  on  his  preferment,  being  then 
Chief  Justice  of   the   Common  Pleas, 

22 


and  soon  after  appointed  Chief  Justice 
of  the  £ling*8  Bench.  His  opinion  of 
these  proclamations  may  be  seen  in  3 
Inst.  201,  "Of  Buildings,"  where  he 
says.  *'  We  have  not  read  of  any  Act  of 
Parliament  now  in  force  made  against 
the  excess  of  building,  or  touching  the 
order  or  manner  of  building ;  but  it  is 
a  wasting  evil  whereunto  some  wise 
men  are  subject."  Also  in  12  Rep.  74. 
The  second  case  was  tried  the  following 
year  before  Hobart,  C.  J.,  and  brought 
to  a  more  successful  issue.  It  h  cited 
by  Rolle  as  Goodman  v.  Go^re ;  the  same 
as  that  given  to  the  first  by  Godbolt. 
Rolle  does  not  refer  to  Godbolt,  and 
probably  took  the  case  from  his  own 
notes  before  Godbolt  was  published. 
Godbolt  was  published  in  1652,  when 
Rolle  was  Chief  Justice  of  the  Upper 
Bench.  Winch,  eight  years  afterwards, 
says  that  such  a  case  had  been  adjudged 
in  the  Common  Pleas,  and  his  description 
of  the  case  fits  the  cases  in  Godbolt.  As 
to  the  authority  of  the  windmill  case,  it 
is  mentioned  neither  by  Coke  nor  Hobart. 
Coke  in  his  chapter  on  buildings  (3  Inst. 
201^,  says,  **  Also  the  common  law  pro- 
hibits the  building  of  any  edifice  to  the 
common  nuisance  or  to  the  nuisance  of 
any  man  in  his  house,  as  the  stopping  up 
of  his  lights  or  to  any  other  prejudice 
or  annoyance  of  him."  Rolle  does  not 
abridge  it  under  the  head  of  **  Nusance^"*" 
where  he  abridges  the  judgment  of 
Wray,  C.  J.,  in  Aldred^s  Casey  as  to  the 
stoppage  of  air  to  windows,  but  under 
the  head  of  **  Trials**  as  an  authoritv 
for  the  position  that  where  a  plaintiff 
declares  that  a  whole  building  is  a 
nuisance,  and  the  j  ury  find  part  only  to 
be  so,  the  action  shall  not  entirely  fail. 

In  old  maps  of  London,  a  row  of 
windmills  appears  on  the  heights  to  the 
north  of  London.  Probably  in  the  time 
of  King  James  it  was  thought  an  alarm- 
ing circuuibtancc  as  affecting  the  supply 
of  food  to  the  city,  that  any  hjm  should 
build  so  near  them  as  to  take  the  wind 
from  their  sails.] 

(0  (1861—3),  10  C.  B.  N.  S.  268  ;  13 
C.  B.N.  S.  841. 

(2) 
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Easement  of    [mill  was  built  in  1829.    The  defendant,  in  1859  and  1860,  built 


air, 


a  school-house  within  twenty-five  yards  from  the  null,  which 
^  ^*  *  •  obstructed  and  diverted  the  currents  of  air  that  would  otherwise 
have  passed  to  the  mill.  The  Court  of  Common  Pleas  held  that, 
as  the  plaintiff's  mill  was  erected  within  time  of  legal  memory, 
there  could  be  no  prescription  at  common  law;  nor  could  the 
plaintiff  prescribe  imder  the  Prescription  Act,  because  the  ease- 
ments contemplated  by  the  second  section  were  only  such  as  were 
to  be  exercised  upon  or  over  the  soil  of  an  adjoining  owner  and 
were  capable  of  interruption  («).  The  Exchequer  Chamber  agreed 
with  the  Common  Pleas  that  the  right  to  the  passage  of  air  was 
not  a  right  to  an  easement  within  the  meaning  of  2  &  3  Will.  4, 
c.  71,  s.  2 ;  and  held,  further,  that  the  claim  could  not  be  supported 
upon  the  presumption  of  a  grant  arising  from  the  uninterrupted 
enjoyment  as  of  right  for  a  certain  term  of  years,  because  they 
thought,  in  accordance  with  the  judgment  of  the  House  of  Lords 
in  Chmetnore  v.  Richards  {t)y  that  the  presumption  of  grant  from 
long-continued  enjoyment  only  arose  where  the  person  against 
whom  the  right  was  claimed  might  have  interrupted  or  prevented 
the  exercise  of  the  subject  of  the  supposed  grant;  and  in  the  case 
of  the  windmill,  it  would  be,  if  not  absolutely  impossible,  yet  so 
difficult  to  prevent  the  exercise  of  the  right  claimed,  that  no  pre- 
sumption of  a  grant,  or  easement  in  the  nature  of  a  grant,  could 
be  founded  upon  the  non-interruption  of  the  exercise  of  the  alleged 
right  by  the  person  against  whom  it  was  claimed.  Blackburn,  J., 
said  that  he  wished  to  guard  against  its  being  supposed  that  any- 
thing in  the  judgment  affected  the  common  law  right  that  might 
be  acquired  to  the  access  of  light  and  air  through  a  window. 
Br^mnty,  In  Bryant  v.  Lefever{u),  the  plaintiff  and  the  defendants  were 

'^'•^*  occupiers  of  adjoining  houses,  which  had  remained  in  the  same 

condition  for  some  thirty  or  forty  years.  The  defendants,  in 
rebuilding  their  house,  carried  up  the  building  much  beyond  its 
former  height,  and  stacked  timber  on  the  roof,  thereby  causing  the 
plaintiff's  chimneys  to  smoke  whenever  he  lighted  fires.  The 
plaintiff  claimed  a  right  to  have  the  free  access  of  air  to  his 
chimneys,  and  added  a  claim  in  respect  of  nuisance.  The  facts 
being  proved,  Lord  Coleridge,  C.  J.,  gave  judgment  for  the  plain- 


U)  Seeabove  p  236.  (")  (1879),  L.  R.  4  C.  P.  DW.  171 

{t)  (1869),  7  H.  L.  C.  349.  389 ;  [1897]  A.  0.  166. 
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[tiff;  but,  on  appeal,  judgment  was  entered  for  the  defendants  on   Easement  of 
the  authority  of  fFebb  v.  Bird.  — 

The  allegation  of  nuisance  was  disposed  of  by  the  answer  that      ufeier! 
the  smote  was  produced  by  the  plaintiff. 

As  to  the  claim  to  the  access  of  air,  the  Lords  Justices  held  that 
there  was  no  natural  right  to  such  access ;  for  the  establishment  of 
such  a  right  would  prevent  every  adjoining  owner  from  making  a 
reasonable  use  of  his  land.  Neither  could  the  right  be  acquired 
by  prescription  at  common  law, — for  the  building  of  a  house  did 
not  increase  the  natural  right  in  respect  of  the  land ;  nor  by  the 
doctrine  of  lost  grant, — which  was  only  ancillary  to  common  law 
prescription ;  nor  under  the  Prescription  Act,  which  did  not  apply 
to  air.  The  claim  was  vague  and  uncertain,  and  the  enjoyment 
incapable  of  being  interrupted  by  any  reasonable  means.  Lord 
Justice  Cotton  added  that  "  it  was  unnecessary  to  say  whether,  if  the 
uninterrupted  flow  of  air  through  a  definite  aperture  or  channel 
over  a  neighbour's  property  had  been  enjoyed  as  of  right  for  a 
sufficient  period,  a  right  by  way  of  easement  could  be  acquired  "  (x). 

On  the  other  hand,   in   Moseley  v.   Bland,  cited  in  Aldred*8  Air  through 
Case  (y),  Wray,  C.  J.,  said  that,  for  stopping  as  well  of  the  whole-  ^^^"^^^ 
some  air  as  of  light,  fiction  lies  and  damages  shall  be  recovered ;  Bland, 
for  both  are  necessary.     And,  if  the  stopping  of  the  wholesome 
air,  &c.,  gives  cause  of  action,  k  fortiori  an  action  lay  in  the  case 
at  bar  for  infecting  and  corrupting  the  air.     This  judgment  is 
thus  abridged  by  Rolle  (2) : — The  stoppage  of  salubrious  air  is  a 
nuisance  as  well  as  the  stoppage  of  light. 

In    Gak    v.   Abbott  {a)y    and    Bent    v.   Auction  Mart   Co.  {b)^  Oaler.  Abbott. 
injunctions  were  granted  to  remove  and  prevent  impediments 
to  ventilation.     Li  the  first  case  the  defendant  was  ordered  to 
remove  a  skylight  which  he  had  placed  over  his  yard,  and  which 
materially  impeded  the  passage   of  air  to  the  window   of  the 
plaintiff's  back   kitchen.     It  was  by  that  means  alone  that  a 
thorough  ventilation   existed  to  the   plaintiff's  house,   and  the 
benefit    therefore  was    not    inappreciable.     In   the    other    ease,  j^^  ^  ^^. 
Wood,  V.-C,  says :   "  There  is  a  staircase  lighted  in  a  certain  ^*^  ^^^^  ^o- 
manner  by  windows,  which  when  open  admit  air.     The  defendants 
are  about  to  shut  up  these  windows,  as  in  a  box  with  the  lid  off, 
by  a  wall  about  eight  or  nine  feet  distant,  and  some  forty-five 
feet  high ;  and  in  that  circumscribed  space  they  purpose  to  put 


(«)  Cf.  Harru  r.  Be  Finna   (1886),  («)  2  Rol.  Abr.141,  NuBaii8,G.  pi.  16. 

R.  38  Ch.  IMt.  238.  (a)  (1862),  8  Jur.  N.  8.  987. 

(y)  (1611),  9  Rep.  68  b.  {b)  (1866),  L.  R.  2  Eq.  238. 


Digitized  by  VjOOQIC 


342 


PARTICULAR  EASEMENTS. 


EasemeDt  of 
air. 

Air  through 

-windows. 

Dent  V. 

Auction  Mart 

Co. 


Johtuon  T. 
Wyatt. 


Baxter  y. 
Bower, 


HallY, 
LiehJUli 
Brewery  Co, 


BoiSY. 

Gregory. 


Aldiny, 
Latimer  ClarJc^ 
Muirhead^Co. 
Cable  Y, 
Bryant. 


[three  water-closets.  There  are  diflSculties  about  the  case  of  air 
as  distinguished  from  that  of  light.  But  the  Court  has  interfered 
to  prevent  the  obstruction  of  all  circulation  of  air;  and  the 
introduction  of  three  water-closets  into  a  confined  space  of  this 
description  is,  I  think,  an  interference  with  air  which  this  Court 
will  recognize  on  the  ground  of  nuisance.  This  is,  perhaps,  the 
proper  ground  on  which  to  place  the  interference  of  the  Couit, 
although  in  decrees  the  words  light  and  air  are  often  inserted 
together,  as  if  the  two  things  went  pari  passu." 

In  Johnson  v.  Wyatt  (c),  an  injunction  to  restrain  the  obstruc- 
tion of  air  coming  to  ancient  windows  was  refused  by  the  Lords 
Justices,  on  the  ground  that  the  obstruction  would  be  casual  and 
temporary  only,  depending  on  the  direction  of  the  wind. 

In  Baxter  v.  Bower  (rf),  an  injunction  had  been  granted  by 
Bacon,  V.-C,  against  permitting  so  much  of  a  shed  to  remain  as 
would  intercept  the  passage  of  light  and  air  to  the  windows  of 
the  plaintiff's  chapel.  The  Lords  Justices  on  appeal  struck  out 
of  the  order  so  much  as  related  to  air,  on  the  ground  that  there 
was  no  evidence  as  to  interference  with  air. 

In  Hall  V.  Lichfield  Brewer f/  Co,  (^),  the  plaintiff  had,  for 
upwards  of  thirty  years,  enjoyed  a  free  access  of  air  to  his 
slaughter-house  through  two  apertures.  Fry,  J.,  said  that  the 
right  to  the  access  of  air  could  undoubtedly  be  acquired  at 
common  law,  not  by  prescription,  but  by  an  implied  covenant. 
In  the  case  of  a  dwelling-house  the  covenant  was  "  not  to  interrupt 
the  free  use  of  salubrious  air.*'  In  the  case  before  him,  the 
implied  covenant  was  "not  to  interrupt  the  free  access  of  air 
suitable  for  the  purpose  of  a  slaughter-house."  His  Lordship 
gave  damages  for  the  injury. 

In  Bass  v.  Gregory  {f)^  the  plaintiffs  succeeded  in  establishing 
a  prescriptive  right  to  ventilate  their  cellars  by  means  of  a  shaft 
communicating  with  a  disused  well  owned  by  the  defendant. 

Aldin  V.  Latimer  Clarky  Muirhead  Sf  Co,  {g)  is  a  case  of  implied 
grant  of  the  access  of  air  to  timber  sheds.] 

In  Cable  v.  Bryant  (A),  the  common  owner  of  the  dominant  and 
servient  tenements  conveyed  the  dominant  tenement  to  the  plaintiff, 
and  afterwards  conveyed  the  servient  tenement  to  the  defendant 


(c)  (1863),  2  De  G.  J.  &  S.  18  ;  9  Jur. 
N.  S.  1333. 

(d)  (1876),  44  L.  J.  Ch.  625. 

(e)  (1880),  49  L.  J.  Ch.  655 ;  43  L.  T. 
380.     Cf.  Cable  v.  Bryant,  W.  N.  (1900) 


p.  238. 

(/)  (1890),  L.  R.  25  Q.  B.  D.  481. 
{g)  [1894]  2  Ch.  487. 
(A)  [1908]  1  Ch.  259. 
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The  servient  tenement  was  in  lease  at  the  date  of  the  conveyance   Eaflement  of 

of  the  dominant  tenement  to  the  plaintiff,  and  the  lease  was  still  in  — 

existence  at  the  date  of  the  conveyance  of  the  servient  tenement  to 
the  defendant,  hut  the  lessee  joined  in  the  latter  conveyance  to 
merge  the  term.  Subsequently  the  defendant  erected  a  hoarding  . 
on  his  land  which  entirely  closed  two  windows  or  ventilators  in  a 
stable  standing  on  the  plaintiff's  land.  In  an  action  brought  by 
the  plaintiff  in  respect  of  this  obstruction,  it  was  held,  on  the  prin- 
ciple that  a  man  may  not  derogate  from  his  grant,  that  a  right  to 
the  access  of  air  was  to  be  implied,  although  there  was  no  defined 
channel  over  the  servient  tenement  through  which  the  air  flowed, 
and  a  mandatory  injunction  was  granted  for  the  removal  of  the 
hoarding. 

It  may  be  observed  here,  that  the  right  to  a  lateral  passage  Right  to  T>re- 
of  air,  as  well  as  to  a  flow  of  water,  superadds  a  privilege  to  the  J^xuethor 
ordinary  rights  of  property,  and  is  quite  distinct  from  that  right  "^^t^r  not  an 
which  every  owner  of  a  tenement,  whether  ancient  or  modem, 
possesses  to  prevent  his  neighbour  transmitting  to  him  air  or 
water  in  impure  condition ;  this  latter  right  is  one  of  the  ordinary 
incidents  of  property,  requiring  no  easement  to  support  it,  and  can 
be  countervailed  only  by  the  acquisition  of  an  easement  for  that 
purpose  by  the  party  causing  the  nuisance  {i). 

By  the  custom  of  London,  a  man  might  rebuild  his  house,  or  Custom  of 
other  edifice,  upon   the   ancient  foundation   to  what  height  he 
pleased,  though  thereby  the   ancient  windows   or  lights  of  the 
adjoining  house  were  stopped,  if  there  were  no  agreement  in 
writing  to  the  contrary  (j). 

In  all  cases  where  the  right  is  claimed  under  the  statute,  a  justifi- 
cation of  a  disturbance  by  force  of  this  custom  is  taken  away  by 
the  express  enactment  of  the  statute  (s.  3),  "  any  local  custom  or 
usage  notwithstanding  "  (A). 


(0  [Cf.  as  to  water,  above,  p.  310.]  not  being  mentioned  in  sect.   3  of  the 

0)  Com.  Dig.  London,  N.  (5) ;  mn-  frosmption  Act    that    the  custom  of 

ita^leyy.  Lee  (iSlS),  2  Swans.  239.  ^"^j^"?  ^  ^  ^"^^5^.?5  an  ancient 

^        ''  foundation,  was  not  affected  by  it  so  far 

{k)  Since  so  decided  in  Salters'  Co.  v.  as  it  related  to  the  obstruction  of  air, 

Jay  (1842),  3  Q.  B.  109;  2  Gale  &  D,  and  a  formal  objection  was  made  to  a 

414;  [and  by  the  CJourt  of  Exchequer  decree    of   the   Vice-ChanceUor  for  an 

Chamber,  Truseott  y.  Merchant  Taylort*  injunction  on  this  ground.  Turner,  In  J., 

Co.  (18o6),  11  Exch.  855;  see  Cooper  v.  said  that  he  should  not  be  disposed  to 

Huhhuek  (1862).  12   C.  B.  N.  S.  456  ;  come  to  any  decision  upon  it  without 

YateM  V.  Jack  (1866),  L.  E.  1  Ch.  299 ;  some  fiuiher  evidence  of  the  custom  of 

Dent  V.  AuetUm  Mart  Co,  (1866),  L.  JR.  2  the  city  extending  to  air,  as  well  as 

\249.  light,  of  which  there  was  no  evidence, 

the  Currieri  Co.  ▼.  Corhett  (1865)  (11  Bee,  too,   Biekineon  v.  Harbottle  (1873), 

Jur.  N.  8.  719),  it  was  argued,  from  air  28  L.  T.  N.  S.  186.] 
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Eights  of  way  are  at  once  the  most  familiar  and  important  of 
the  class  of  affirmative  easements  which  impose  upon  the  owner 
of  the  servient  tenement  the  ohligation  to  suhmit  to  something 
being  done  within  the  limits  of  his  own  property. 


"Wayg  non- 
oontinuoos 
easementa. 


Way  to 
church. 


Rights  of  this  nature  are,  in  their  exercise,  intermittent ;  falling 
within  the  division  of  non-continuous  easements  already  alluded 
to.  These  rights  are  in  their  extent  susceptible  of  almost  infinite 
variety :  they  may  be  limited  both  as  to  the  intervals  at  which 
they  may  be  used — as  a  way  to  church  («),  and  the  actual  extent  of 
user  authorized — as  a  foot-way,  horse- way,  or  carriage-way. 


(a)  Viner's  Abr.  Nuisance,  H.,  15, 
citing  20  Am.  18  ;  33  H.  6,  26. 

[The  Year  Books  cited  in  Viner  relate 
to  a  private  way  to  a  church  appur- 
tenant to  the  house  of  a  parishioner,  and 
to  the  same  effect  is  Brockets  Abr. 
Chimyne,  pi.  2,  cited  Com.  Dig. 
Chimin.  D.  2. 

But  there  may,  it  seems,  be  another 
deHoription  of  way  to  a  church  for  all 
the  inhabitants  of  the  parish  by  custom 
(see  above,  p.  3).  To  this  descrip- 
tion of  way  the  following  authorities 
refer:— F.  N.  B.  183,  n.  (427).  A  man 
shall  not  have  a  writ  of  assize  of  nuis- 
ance for  a  way  to  a  church,  because  he 
has  no  freehold  in  the  church.  4  Edw.  3, 
Kuiwinre,  8.  Bill  v.  Bedoej  16  James, 
2  Rol.  Rep.  41 ;  2  Rol.  Abr.  287,  Pro- 
hibition, F.,  pi.  48;  Vin.  Abr.  Prohibi- 
tion, F.,  pi.  48,  between  the  church- 
wardens of  Bithome  and  Bo  we.  The 
churchwardens  sued  in  the  Spiritual 
Court  for  a  way  to  the  church,  which 
they  claimed  to  appertain  to  aU  the 
parishioners  by  prescription.  The  de- 
fendant denying  the  prescription,  a  pro- 
hibition was  granted.  {Smith  v.  Bennett^ 
16  Car.,  March,  45,  pi.  70  ;  2  Rol.  Abr. 
286,  Prohibition,  F.  47  ;  Vin.  Abr.  Pro- 
hibition, F.  47.)  BracJdey  and  Cooke 
said,  a  libel  may  be  in  the  ecclesiastical 


court  for  not  repairing  a  way  that 
leadeth  to  a  church,  but  not  for  not 
repairing  a  highway.  These  cai»e8  are 
referred  to  by  Ayliffe  (I'ar.  438;  and 
Gibson  (Cod.  293)  as  authorities  that 
the  right  to  a  church  path,  or  the  obli- 
gation to  repair  it,  are  within  the  juris- 
diction  of  the  eccleeiustical  court  [see 
also  Walter  v.  Montagw,  1  Curt.  261 ;  1 
Bum.  Eoo.  Law,  395).  In  AuUint 
Ca»e  (H.  23  &  24  Car.  2  ;  1  Vent.  189), 
Lord  Hale  says,  **  If  a  way  lead  only  to 
a  church,  to  a  private  house  or  to  fields, 
*tis  a  private  way.'*  In  Thrower  »  Cam 
fP.  24  Car.  2 ;  1  Vent.  208),  the  de- 
fendant was  indicted  for  stopping  a 
common  footway  to  the  church  at 
Whitby.  It  was  objected,  that  an  in- 
dictment would  not  lie  for  a  nuisance 
to  a  church  path,  but  suit  might  be  in 
the  ecclesiabtical  court,  and  that  the 
damage  was  private  and  concerned  onlj 
the  parishioners.  Lord  Hale  8ay^  if 
this  were  a  common  footway  to  the 
church  for  the  parishioners,  the  indict- 
ment would  not  be  good,  for  then  the 
nuisance  would  extend  no  further  than 
the  parishioners,  for  which  they  have 
their  particular  suits  (sec  aW  per 
Dodderidge,  J.,  Sury  v.  Pigoti  (1625),  3 
Bulst  340 ;  and  per  Willes,  C.  J.,  Drekt 
v.  Wiglnworih,  Willes,  668).   Referring 
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Thus,  a  way  may  be  granted  for  agricultural  purposes  only  (J),    Waya  non- 
or  for  the  carriage  of  coals  only  (c),  or  for  the  carriage  of  all     easementa. 


other  articles  except  coals  (rf). 

The  civil  law  also  recognised  the  validity  of  such  modified 
rights  (e). 

Like  other  easements,  rights  of  way  may  be  acquired  by  user.  Degrrees  of 
But  as  such  user  is  not  continuous  and  may  vary  at  diflferent  ^*^' 
times,  great  difficulties  are  presented  both  in  law  and  in  fact  in 
determining  the  amount  of  right  conferred  by  it ;  though  the 
maxim,  **  omne  majus  continet  in  se  minus,"  seems  equally 
applicable  here  as  in  other  cases.  The  real  difficulty  is  to  ascertain 
what  constitutes  the  relative  majus  and  minus  in  rights  of  this 


to  thees  cases,  it  is  said  in  Bao.  Abr. 
(Higliwaya,  A.),  that  a  way  to  a  parish 
church,  or  to  the  common  fields  of  a 
town  or  to  a  village  which  terminates 
there,  may  be  called  a  private  way, 
because  it  beloufrs  not  to  all  the  king*M 
ttabjectj.  but  only  to  the  particular  in- 
habitants of  such  paribh,  house,  or  vil- 
lage, each  of  whom,  as  it  seems,  may 
have  an  action  for  a  nuisance  therein. 
But  in  Fin^ux  v.  Hovenden  (Cro.  El. 
664),  where  a  way  was  claimed  for  all 
the  inhabitants  of  the  city  of  Canter- 
bury, it  was  held,  that  without  a  special 
grief  shown  by  the  plaintiff,  an  action 
lies  not,  and  a  case  of  Wintbury  v.  Powel 
is  there  referred  to  of  an  action  having 
succeeded  by  an  inhabitant  of  South - 
wark  for  an  obstruction  of  a  watering- 
place  common  to  the  inhabitants  of 
Southwark. 

On  the  authority  of  this  case  of  Wett- 
bury  V.  Potcely  it  was  held  in  Harrop  v. 
Hint  (1868).  L.  R.  4  Ex.  43,  that  the 
plaintiffs,  who,  in  common  with  other 
inhabitants  of  a  district,  enjoyed  a 
customary  right  to  have  water  from  a 
Hpout  for  domestic  purposes,  were  en- 
titled to  an  action  for  diverting  the 
water  without  proof  of  special  damage. 

A  right  of  way  cannot  be  claime  1  by 
parishiouers  by  dedication  within  time 
of  memory.  In  Vestry  of  Bermondsey  v. 
Broun  (IS65),  L.R.  1  Eq.  204,  Romilly, 
M.  B.,  says,  **!  do  not  doubt  a  parish 
ini}cht  possess  as  private  property  a 
right  of  way  aa  this  ten-foot  way  in 
the  same  manner  as  they  might  possess 
a  field,  but  it  must  be  by  grant  from 
t*^  e  owner  of  it ;  neither  do  I  'doubt 
that,  if  such  u  use  was  conferred  on  the 
parishi'juers,  a  dedication  to  the  public 
would  not  be  presumed  without  cogent 
evidence.      A  dedication  to  the  pariah 


by  the  owner  of  the  soil  cannot  be  pre- 
sumed. A  dedication  from  user  can 
only  be  presumed  in  favour  of  the 
public  generally,  and  not  in  favour  of 
the  inhabitants  of  a  particular  parish. 
This  is  laid  down  in  Pooh  v.  Ilttitkinaon 
(1843),  11  M.  &  W.  827 ;  63  K.  R.  782, 
and  is  unquestionable  law.''  (Page  215.) 
Moumey  v.  Umay  (1863),  1  H.  &  C.  729, 
is  an  authority  that  such  a  way  may  be 
claimed  by  immemorial  custom,  but 
not  by  prescription  under  the  Prescrip- 
tion Act.     3  H.  &  C.  486. 

Interference  with  a  pathway  forming 
part  of  the  parish  churchyard  is  action- 
able in  the  Ecclesiastical  Court,  and 
the  High  Court  will  not  entertain  juris- 
diction. Batten  v.  Gedge  (1889),  L.  R. 
41  Ch.  D.  507.] 

(A)  ReignoUU  v.  Edwards  (1741), 
Willes,  282.     See  below,  p.  367. 

(e)  Iveson  v.  Moors  (1700),  1  Ld. 
Raym.  486;  8.  C,  1  Salk.  15. 

{d)  Marquis  of  Stafford  v.  Coyney 
(1827).  7  B.  &  C.  257  ;  31  R.  R.  186. 
See  alw  Jackson  v.  Sfacey  (1816),  Holt, 
N.  P.  C.  455  ;  17  R.  R.  663  ;  [Tcwi/iw  v. 
Fuller  (1681),  I  Mod.  27:  Bidder  v. 
North  SfafordMhire  Rail.  Co.  (1878), 
L.  R.  4Q.  B.  Div.  412.] 

{e)  Modum  adjici  servituLibus  posse 
constat;  veluti  quo  genere  vehiouli 
agatur,  (vel  non  agatur,)  veluti  ut  equo 
duntazat,  vel  ut  certum  pondus  vehatur, 
vel  grex  ille  transducatur,  ant  carbo 
portetur.  Intervalla  dierum  et  horarum 
non  ad  temporis  causam  aed  ad  modum 

STtinent  jure  constitutae  ser\itutis. — 
ig.  8,  1,  4,  }}  1,  2,  deserv. 
Usua  aervitutum  temporibua  seoemi 
potest ;  fort^  ut  quis  post  horam  teitiam 
usquo  in  horam  decimam  eo  jure  utatur, 
vel  ut  alternia  diebus  utatur.— Ibid.  5, 

§1- 
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ways. 


Iter. 


Actus. 


Via. 


Extent  of 
right  a  ques- 
tion for  the 
jury. 


nature.  A  man  may  allow  the  passage  of  foot  passengers  and 
carriages  near  his  house,  and  yet  refuse  permission  to  drive  cattle 
along  the  same  road. 

Lord  Coke,  citing  the  authority  of  Fleta  and  Bracton  (/),  says, 
"  There  are  three  kinds  of  ways  :  first,  a  foot- way,  which  is  called 
iter,  quod  est  jus  eundi  vel  ambulandi  homini ;  and  this  was  the 
first  way.  The  second  is  a  foot- way  and  a  horse- way,  which  is 
called  actus,  ah  agendo ;  and  this  vulgarly  is  called  pack  and 
prime  way,  because  it  is  both  a  foot- way,  which  was  the  first  or 
prime  way,  and  a  pack  or  drift  way  also.  The  third  is  via,  or 
aditus,  which  contains  the  other  two,  and  also  a  cart- way,  &c.; 
for  this  is  jus  eundi,  vehendi,  et  vehiculum  et  jumentum 
ducendi"  (g). 

The  distinctions  here  taken  by  Lord  Coke,  which,  in  the  terms 
used  at  all  events,  correspond  with  the  definitions  of  the  civil  law, 
appear  to  be  of  no  practical  utility.  If  this  division  into  three 
classes  were  rigorously  observed,  the  second  comprehending  the 
rights  peculiar  to  the  first  class,  and  the  third  those  both  of  the 
second  and  first,  it  is  obvious  that  the  establishment  of  a  right 
to  do  any  one  of  the  things  comprised  in  a  superior  class  would 
at  the  same  time  establish  a  right  to  do,  not  only  all  the  acts 
comprised  in  the  inferior  classes,  but  also  all  the  other  acts  com- 
prehended in  that  class  of  which  it  forms  but  a  single  instance. 
But  such  is  clearly  not  the  case  by  the  law  of  England,  in  which 
it  has  been  expressly  decided  that  a  right  which,  adopting  Lord 
Coke's  definition,  is  of  the  highest  class,  as,  for  instance,  a  right 
to  drive  carts,  does  not  of  necessity  include  the  right  to  drive 
cattle,  ranged  by  him  in  the  subordinate  class  (A). 

Although  Lord  Coke  has  made  use  of  the  same  terms  as  the 
civil  law  in  distinguishing  the  several  kinds  of  way,  yet  he 
appears  by  no  means  to  have  attached  the  same  meaning  to 
them.  Thus,  the  jus  eundi  of  the  civilians,  comprised  iu  the 
first  class,  included  the  right  of  riding  on  horseback  as  well  as 
that  of  walking  (/) ;  the  actus  also  appears  to  be  more  extensive, 


(/)  Co.  Litt.  56  a. 

ig)  The  text  of  the  ci\il  law  is  as 
follows:— /rw  est  jus  eundi  ambulandi 
homini,  non  etiam  jumentum  agendi 
(vel  vehiculum)  Actu4f  e^t  jus  agendi 
vel  jumentum  vel  vehiculum.  Ita  qui 
habet  iter,  actum  non  habet ;  qui  actum 
habet,  et  iter  habet,  (eoque  uti  potest.) 
etiam  sine  jumento.     I'ta  est  jus  eundi 


et  agendi  et  ambulandi ;  nam  et  iter  et 
actum  via  in  se  continet. — In^t.  2,  3, 
piaef. 

(A)  Ballard  Y.Byton  (1808),  I  Tannt. 
279  ;  9  R.  R.  770  :  Cmcling  v.  HtogiMoH 
(IBS'*),  4  M.  &  W.  250:  mgham  v. 
JiabeU  (.839),  6  Bing.  N.  C.  022  ;  S.  C, 
7  tcott,  8-27.     [See  below.] 

(t)  Iter  est  enim  qua  quis  pedes  vd 
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as  oompnsmfi:  a  nshi  of  passage  for  some  species   of  carnage     Extent  of 

/     I.-     1  f  X     XI.         u     •  1.   X  •  *T        •   L    right  aques- 

(vehioulum   ducere),  though  m  what  precise  manner  this  nght    tionforthe 
was  to  be  exercised  appears  to  be  doubtful  {k)  ;   as,  unless  some        J"'^' 
restriction  is  put  upon  this  right,  great  difficulty  must  exist  in 
ascertaining  the  precise  distinction  between  actus  and  via. 

To  remove  this  difficulty,  one  commentator  (/)  has  suggested 
that  "  the  actus  gave  a  right  of  passage  only  to  a  small  cart  or 
other  vehicle  drawn  or  pushed  by  the  hand,"  thus  making  the 
distinctions  of  the  civil  law  more  in  accordance  with  those  laid 
down  by  Lord  Coke. 

Lord  Stair  in  his  "Institutes,"  after  remarking  that  by  the  Lord  Stair, 
civil  law  the  greater  right  of  way  comprehends  the  lesser,  says, 
"  Our  custom  stioketh  not  to  this  distinction,  but  measureth  the 
way  according  to  the  end  for  which  it  was  constituted,  and  by 
the  use  for  which  it  was  introduced,  as  having  only  a  foot  road, 
or  a  road  for  a  horse,  to  be  led  or  ridden  upon,  or  only  a  way  for 
leading  of  loads  upon  horseback,  or  a  way  for  leading  of  carts, 
or  a  way  for  driving  of  cattle,  and  is  observed  accordingly  "  {m). 

In  Ballard  v.  Dt/aon  («),  which  was  an  action  of  replevin,  the  Ballard  v. 
defendant  avowed  taking  a  heifer  damage  feasant,  and  issue  was  ^'^' 
joined  upon  a  plea  in  bar  of  **  a  right  of  way  to  pass  and  repass 
with  cattle  from  a  public  street  through  and  along  a  certain  yard 
and  way  adjoining  to  the  said  place,  in  which,  &c.,  towards  and 
unto  certain  premises  in  the  plaintiff's  occupation  as  appurtenant 
thereto."  On  the  trial  it  appeared  that  the  plaintiff's  building 
had  anciently  been  a  bam,  but  had  not  been  used  as  such  for  a 
great  many  years  ;  that  the  folding-doors  of  it  opened,  not  to  the 
plaintiff's  yard,  but  to  a  highway;  for  many  years  it  had  been 
converted  to  the  purposes  of  a  stable ;  the  last  preceding  occupier, 
who  was  a  pork  butcher,  had  used  it  as  a  slaughter-house  for 
slaughtering  his  hogs ;  and  the  present  occupier,  who  was  a 
butcher,  used  it  as  a  slaughter-house  for  slaughtering  oxen.  The 
yard  in  question,  along  which  the  right  of  way  to  these  premises 
was  claimed,  was  a  narrow  passage  bounded  by  a  row  of  houses 
on  each  side,  the  doors  of  which  opened  into  it :  when  a  cart  and 


eques  oommeare  potest. — u'lg.  8,  3,  12,  {m)  Book  II.  tit.  7,  §  10  ;    [tme  the 

do  serv.  pned.  rust.  judgment  in  Di/ce  v.  Lady  James  Hay^ 

[k)  Actus  vert»  ubi  et  armenta  traji-  1  M'Q.  So.  Ap.  ;505,  a«  to  the  accommo- 

cere  et  Tehiculuin  ducera  liceat. — Ibid.  dation  of  a  presi^lptive   right  to  new 

[Qui  actum  habet,  et  plaustrum  du-  iuveutions]. 

cere  et  armeuta  agere  potest.— Ibid.  7.]  (w)  (1808),  1  Taunt.  279  ;  9  R.  R.  770. 

[t]  Bjnkershoek. 
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Extent  of     horse  was  driven  through  it,  the  foot  passengers  oonld  not  pass 
tion  for  the    the  cametge,  but  were  compelled,  on  account  of  the  narrowness, 

J°^^ to  retreat  into  the  houses ;  and  they  would  be  exposed  to  oon- 

'^  n^lf  ^*  siderable  danger  if  they  were  to  meet  homed  cattle  driven  through 
it.  It  was  in  evidence  that  the  preceding  occupier  had  been 
accustomed  to  drive  fat  hogs  that  way  to  his  slaughter-house :  and 
that  the  plaintiff  had  been  accustomed  to  drive  a  cart,  the  only 
carriage  which  he  possessed,  usually  drawn  by  a  horse,  but  in  one 
or  two  instances  by  an  ox,  along  this  passage  to  this  bam,  where 
he  kept  his  cart ;  there  was  then  no  other  way  to  it.  He  had 
lately  begun  to  drive  fat  oxen  that  way  to  the  premises  for  the 
purpose  of  killing  them  there ;  but  there  was  no  evidence  of  any 
other  user  than  this  of  the  way  for  cattle.  No  deed  of  grant  was 
produced.  The  defendant  produced  no  evidence  that  he  had  ever 
interrupted  the  occupiers  of  the  plaintiff's  premises  in  driving 
cattle  there,  nor  that  they  had  been  usually  possessed  of  homed 
cattle  which  had  not  been  driven  that  way ;  he  admitted  that  there 
was  sufficient  evidence  of  a  right  of  way  for  all  manner  of 
carnages.  It  did  not  appear  at  what  period  the  houses  adjoining 
the  way  had  been  built. 

For  the  plaintiff  it  was  contended  that  a  right  of  way  for  all 
manner  of  carriages  necessarily  included  a  right  of  way  for  all 
manner  of  cattle ;  and  therefore  proved  the  prescription. 

Mansfield,  C.  J.,  told  the  jury,  that  inasmuch  as  this  was  a 
private  and  not  a  public  way,  they  were  not  to  conclude  that  a 
man  might  not  grant  a  right  of  way  to  pass  with  horses  and  carts, 
and  yet  preclude  the  grantee  from  passing  with  all  manner  of 
cattle ;  and  the  degree  of  inconvenience  which  would  attend  the 
larger  grant  in  this  case,  furnished  an  arg^ument  against  the 
probability  of  it.  He  directed  them,  therefore,  to  say  whether 
there  was  sufficient  evidence  of  a  right  of  way  to  drive  cattle 
loose,  or  whether  they  would  consider  the  grant  or  prescription 
as  only  co-extensive  with  the  use  that  had  been  made  of  it.  The 
jury  found  a  verdict  for  the  defendant. 

A  rule  having  been  obtained  and  cause  shown,  the  Court,  after 
taking  time  to  consider,  discharged  the  rule  for  a  new  trial.  The 
judgments  delivered  by  the  judges  were  as  follows  : — 

Mansfield,  C.  J.,  having  adverted  to  the  ffiwts  of  the  case, 
observed,  that  "  in  general  a  public  highway  is  open  to  cattle, 
though  it  may  be  so  unfrequented  that  no  one  has  seen  an 
instance  of  their  going  there ;  but  the  presumption  would  be  for 
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cattle  as  well  as  carriages,  otherwise  cattle  could  not  be  driven  Extent  of 
from  one  part  of  the  kingdom  to  another.  The  authority  cited  tion  for  the 
from  Hawkins  only  refers  to  Co.  Litt.,  and  the  passage  in  Co.  J'^^' 
litt.  does  not  prove  that  Lord  Coke  was  of  opinion  that  in  the  BaUard  v. 
case  of  a  private  way,  which  must  originate  in  a  grant,  of  which, 
the  grant  itself  being  lost,  usage  alone  indicates  the  extent,  evi- 
dence of  a  limited  user  could  not  be  received  to  restrict  the  usual 
import  of  the  grant.  The  general  description  given  by  Lord  Coke 
does  not  seem  to  touch  the  question.  He  refers  to  Bracton  (o), 
who  only  says  *  there  are  iter,  actus,  and  via ' ;  but  says  not  a  word 
to  explain  the  meaning  of  either,  or  the  difference  between  them. 
Nor  can  I  find  in  any  of  the  books,  nor  even  in  any  nisi  prius  case, 
any  decision  that  throws  light  upon  the  subject.  A  parson  has 
the  via  or  aditus  over  a  farm  with  carts  to  bring  home  his  tithe, 
but  he  can  use  it  for  no  other  purpose.  I  have  always  considered 
it  as  a  matter  of  evidence,  and  a  proper  question  for  a  jury,  to  find 
whether  a  right  of  way  for  cattle  is  to  be  presumed  from  the  usage 
proved  of  a  cart- way.  Consequently,  although  in  certain  cases  a 
general  way  for  carriages  may  be  good  evidence,  from  which  a 
jury  may  infer  a  right  of  this  kind,  yet  it  is  only  evidence,  and 
they  are  to  compare  the  reasons  which  they  have  for  forming  an 
opinion  on  either  side.  As  well  at  the  trial  as  since,  I  have 
thought  that  there  might  often  be  good  reasons  why  a  man  should 
grant  a  right  of  carriage-way,  and  yet  no  way  for  cattle.  That 
would  be  the  case  where  a  person  who  lived  next  to  a  mews  in 
London  should  let  a  part  of  his  own  stable  with  a  right  of  carriage- 
way to  it,  which  could  be  used  with  very  little,  if  any,  inconve- 
nience to  himself ;  yet  there  it  would  be  a  monstrous  inference  to 
conclude  that,  if  a  butcher  could  establish  a  slaughter-house  at  the 
inner  end  of  the  mews  without  being  indictable  for  a  nuisance,  he 
might,  therefore,  drive  homed  cattle  to  it,  which  would  be  an  in- 
tolerable annoyance  to  the  grantor.  So  cases  may  exist  of  a  grant 
of  land  where,  from  the  nature  of  the  premises,  permission  must  be 
given  to  drive  a  cart  to  bring  com  or  the  like,  and  that  right 
might  be  exercised  without  any  inconvenience  to  the  grantor ;  but 
it  does  not  follow  that  cattle  may  be  driven  there.  The  inconve- 
nience in  this  case  is  a  strong  argimient  against  the  probability  of 
a  larger  grant.  The  defendant  was  the  proprietor  of  all  these 
houses.    My  brother  Chambre  mentioned  the  case  of  a  public  way, 

(o)  Lib.  4,  fol.  232. 


Digitized  by  VjOOQIC 


360 


PARTICULAR  EASEMENTS. 


Extent  of     restricted  to  carriages  only,  in  which  some  public  notice  was  affixed 

tion  for  the    ^0  oaution  the  public  that  there  was  no  drift- way,  and  thought  that 

J"^'        the  absence  of  such  notice  in  this  case  was  an  argument  against 

BaUardT.     the  probability  of  the  restricted  grant.     This  notice   might  be 

requisite  in  a  public  way,  but  in  a  private  way  out  of  which  cattle 

were  excepted,  the  grantor  might  reasonably  think  it  unnecessary 

to  give  his  grantee  notice  of  that  of  which  he  must  already  be 

conusant :  he  might  justly  suppose  that  the  grantee,  knowing  the 

nature  of  his  right,  would  not  attempt  to  use  the  way  otherwise 

than  according  to  his  grant,     I  can  find  no  case  in  which  it  has 

been  decided  that  a  carriage-way  necessarily  implies  a  drift-way, 

though  it  appears  sometimes  to  have  been  taken  for  granted.    I 

speak  with  doubt,  because  my  brother  Chambre  is  of  a  different 

opinion ;  but  I  incline  to  hold  that  the  verdict  ought  not  to  be 

disturbed." 

Heath,  J. :  "  This  is  a  prescription  for  a  way  for  cattle,  and  a 
carriage-way  is  proved.  A  carriage-way  will  comprehend  a  horse- 
way, but  not  a  drift-way.  All  prescriptions  are  stricti  juris. 
Some  prescriptions  are  for  a  way  to  market,  others  for  a  way 
to  church,  and  in  the  ancient  entries,  both  in  Rastal  and  Clift,  the 
pleadings  are  very  particular  in  stating  their  claims.  In  Rastal, 
tit.  Quod  permittat,  the  distinction  is  clearly  seen.  Sometimes 
there  is  a  carriage-way  qualified.  One  claim  is  remarkable,  fugare 
quadraginta  averia.  The  usage  then  in  this  case  is  evidence  of  a 
very  different  grant  from  that  which  is  claimed,  namely,  to  drive 
fat  oxen,  animals  dangerous  in  their  nature,  and  which  there  might 
be  very  good  reason  to  except  out  of  a  grant  of  a  way  through  a 
closely  inhabited  neighbourhood.  The  jury  having  heard  the 
evidence,  and  formed  their  opinion  upon  it,  I  am  not  prepared  to 
say  that  the  verdict  shall  not  stand." 

Lawrence,  J. :  "I  should  have  been  as  well  satisfied  if  the 
verdict  had  been  the  other  way,  but  as  the  jury  have  decided  upon 
the  evidence,  I  am  unwilling  to  disturb  their  verdict.  This  is  the 
case  of  a  prescriptive  private  way,  which  presumes  a  grant :  the 
question  then  is,  what  was  the  grant  in  this  case  ?  That  is  to  be 
collected  from  the  use ;  for  it  is  to  be  presumed  that  the  use  has 
been  according  to  the  grant.  A  grant  of  a  carriage-way  has  not 
always  been  taken  to  include  a  drift-way.  In  the  entries  are 
cases  of  prescription,  not  for  carriages  only,  but  for  cattle  also. 
Co.  Ent.  5,  6.  Quod  permittat  ad  carriandum  et  recarriandum 
blada,  foenum,  et  fimum,  ac  omnia  alia  necessaria  sua,  cum  oarris 
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et  oarectis  suis,  et  ad  fugandum  omnia  et  onmimoda  averia  sua.      Extent  of 
The  person  who  drew  that  entry  certainly  did  not  conclude  that    tion  for  the 
a  carriage-way  included  a  drift- way  for  cattle.     The  use  proved        J^^- 
here  is  of  a  carriage-way  ;  the  grant  is  not  shown,  and  the  extent     -^^^'*<^  v. 
of  it  can  only  be  known  from  the  use.     If  the  use  had  been  con- 
fined to  a  carriage-way,  I  should  have  had  no  diflSculty  whatever 
in  saying  that  it  afforded  no  evidence  of  a  way  for  homed  cattle  ; 
for  till  they  were  driven  there,  no  opposition  could  be  made,  nor 
the  limitation  of  the  right  shown ;  but  pigs  have  been  driven  that 
way,  and  stress  is  laid  upon  this  circumstance.     That  then  may 
be  good  proof  of  a  right  to  drive  pigs  that  way,  but  the  user  of  the 
way  for  pigs  is  not  proof  of  a  right  of  way  for  oxen.     The  grantor 
might  well   consider  what  animals  it  was  proper  to  admit,  and 
what  not.     The  place  is  very  narrow,  and  full  of  inhabitants. 
There  is  no  danger  from  pigs,  and  carriages  have  always  someone 
to  conduct  them.     Cattle  may  do  harm,  and  passengers  cannot 
always  get  out  of  their  way  ;  but  if  the  cattle  are  driven  forward 
serious  injury  may  be  done.     The  nature  of  the  place,  therefore, 
may  probably  have  suggested  a  limitation  of  the  grant." 

Chambre,  J. :  "I  think  there  ought  to  be  a  new  trial ;  for  all 
the  evidence  was  on  one  side,  and  the  verdict  went  against  the 
evidence.  I  never  thought  that  a  carriage-way  necessarily  in- 
cluded a  drift- way ;  but  I  think  it  is  prim&  facie  evidence,  and 
strong  presumptive  evidence,  of  the  grant  of  a  drift-way.  Un- 
doubtedly a  person  may  restrict  his  grant  as  he  pleases,  and 
when  he  has  so  limited  it,  the  pleadings  must  be  adapted  to  the 
particular  grant,  which  accounts  for  the  variety  in  the  entries. 
But  it  rests  with  the  grantor  to  prove  the  restriction  of  the  grant; 
otherwise  it  must  be  intended  to  be  of  the  usual  extent.  This 
inconvenience  indeed  may  occur  from  such  a  determination,  that, 
if  the  evidence  be  lost,  the  grantor  may  lose  the  benefit  of  his 
restriction,  but  he  may  and  ought  to  preserve  the  evidence  of 
the  restriction ;  and  the  inconvenience  would  be  of  small  extent ; 
for  I  believe  the  cases  are  very  few  where  a  carriage-way  has  not 
been  accompanied  with  this  right.  There  seems  to  be  almost 
a  necessity  for  including  it.  The  grantee  may  send  back  his 
horses  without  his  carriage.  He  may  draw  his  carriage  with 
oxea,  and  the  oxen,  as  well  as  the  horses,  must  be  driven  back 
loose  to  pasture.  There  is  strong  presumptive  evidence  then  of 
a  drift-way.  If  the  burthen  of  the  proof  lies  on  the  tertenant,  it 
certainly  is  possible  that  he  may  lose  the  right  of  restraining  the 


Digitized  by  VjOOQIC 


352 


PARTICULAR  EASEMENTS. 


Extent  of 
ritrbt  a  ques- 
tion for  the 

Ballard  v. 
Dyson. 


One  kind  of 
right  of  way 
does  not  of 
necessity  in- 
clude another 
kind. 


Can  proof  of 
one  right  be 
evidence  of 
another  ? 


way;  but  for  one  case  where  the  evidence  has  been  lost,  and 
would  be  supplied  by  this  decision,  there  will  be  a  thousand  cases 
where  a  restriction  will  be  created  that  did  not  exist  in  the 
original  grant.  I  fear  these  rights  of  way  will  be  very  mucli 
narrowed,  if  they  are  to  be  confined  to  such  actual  use  of  them  as 
can  be  proved.  The  manner  of  using  a  way  may  vary  from  time 
to  time.  I  think  the  proof  of  driving  hogs  is  an  important  cir- 
cumstance, and  very  strong  evidence  of  a  grant  of  way  for  cattle. 
According  to  the  doctrine  contended  for,  it  would  be  necessary  to 
drive  every  species  of  cattle  in  order  to  preserve  the  right  of 
passing  with  that  species.  If  a  man  had  a  little  field  where  cows 
had  not  usually  been  pastured,  it  would  be  monstrous  that  he 
therefore  should  not  drive  his  cow  to  it.  Suppose  any  new 
species  of  cattle  is  introduced  into  the  coimtry,  shall  the  grantees 
of  private  ways  have  no  passage  for  them  to  their  lands  ?  Is  it 
contended,  for  instance,  that  no  ancient  private  way  in  the 
kingdom  can  be  used  for  Spanish  sheep  ?  Much  of  the  argument 
has  been  built  upon  these  being  homed  cattle.  Many  breeds  of 
kine  have  no  horns,  may  the  grantee  drive  those  ?  As  to  the  argu- 
ment that  the  inconvenience  of  such  an  use  amounts  to  a  nuisance, 
nothing  of  that  sort  appears.  The  grantee  has  constantly  driven 
all  the  carriages  and  all  the  cattle  that  he  had.  This  is  a  claim 
by  prescription,  which  imports  great  antiquity,  and  it  does  not 
appear  how  wide  the  way  was  at  the  time  of  the  original  grant, 
and  how  much  the  houses  have  encroached  on  it  long  since,  but 
those  encroachments  cannot  deprive  the  grantee  of  his  ancient 
right  of  way." 

Assuming  this  case  to  have  been  properly  decided,  it  would 
appear  that,  in  the  English  law,  a  right  of  way  of  any  one  kind 
does  not  of  necessity  include  any  other  kind.  Supposing  the 
question  to  arise  upon  the  record,  a  plea  of  a  right  of  way  to  drive 
carts  or  carriages  would  be  no  answer  to  an  alleged  trespass  in 
riding  on  horseback  across  a  man's  land  :  or,  if  pleas  were  framed 
strictly  in  accordance  with  the  facts  in  Ballard  v.  DysoUy  a  plea  of 
a  right  of  passage  for  carts  would  be  no  justification  to  a  trespass 
committed  by  driving  cattle.  Assuming  this  to  be  correct,  a 
further  question  of  considerable  difficulty  arises,  **  whether  proof 
of  the  user  of  any  one  kind  of  way  may  be  evidence  of  a  right  of 
any  other  kind  " ;  or  whether,  to  use  the  words  of  Chambre,  J.,  in 
Ballard  v.  Dyson y  "it  would  be  necessary  to  drive  every  species 
of  cattle  in  order  to  preserve  the  right  of  passing  with  that  species.'' 
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On  the  authority  of  the  case  of  Ballard  v.  Dt/son^  proof  of  one    .^w*^*^. 
right  cannot  afford  more  than  presumptive  evidence  of  another  of    tion  for  the 
equal  or  inferior  degree,  even  if  it  go  to  that  length,  and  evidence        J"^' 
would  be  admissible  of  circumstances  rebutting  such  presumption,   ^^^^'^ 
such  as  in  that  case  was  given  of  facts  showing  the  improbability     evidence  of 
of  a  grant  for  the  passage  of  homed  cattle  along  the  road  in      "^^   ^ 
question ;  and  supposing  that  it  does  amount  to  this  presumption, 
it  must  follow,  that  the  onus  probandi  of  showing  the  restriction 
will  lie  upon  the  party  seeking  to  rebut  the  presumption.     But  in 
practice  it  is  hardly  to  be  expected  that  the  question  will  ever  be 
raised  by  the  mere  naked  proof  of  a  right  of  superior  degree ;  as 
it  is  probable,  that  in  proving  the  more  extended  right,  the  whole 
of  the  facts  connected  with  the  case  would  be  given  in  evidence, 
some  of  which,  as  in  Ballard  v.  Dyson ^  may  afford  grounds  for  a 
verdict  of  the  jury  finding  the  restricted  right. 

Mr.  Justice  Heath  and  Mr.  Justice  Lawrence  were,  as  has 
already  been  seen,  of  opinion,  that  proof  of  use  of  a  cart  may 
afford  no  evidence  of  a  way  for  cattle.  The  former,  indeed,  lays 
it  down,  that  "a  carriage-way  includes  a  horse-way,  but  not  a 
drift- way " ;  while  the  latter  seems  to  have  proceeded  on  the 
general  ground  that,  a  grant  not  being  shown,  the  extent  of  the 
right  could  only  be  shown  from  the  use,  from  which  he  inferred, 
that  proof  of  a  use  of  a  carriage-way  and  of  a  way  for  pigs  afforded 
no  evidence  of  a  way  for  homed  cattle. 

Supposing  such  qualifying  circumstances  to  appear  in  evidence 
on  either  side,  it  would  be  a  question  for  the  jury  to  say,  whether 
the  presumption  of  law,  as  to  the  superior  including  the  equal  and 
inferior  class  of  easements,  was  rebutted  by  the  evidence  laid 
before  them.  With  reference  to  this  question,  it  might  be  im- 
portant to  show  what  had  been  the  conduct  of  the  parties  in 
modem  times:  even  modem  user  of  the  right  claimed,  if  un- 
objected to,  though  not  of  itself  sufficient  to  confer  the  right, 
would  be  obviously  corroborative  of  the  presumption  of  law. 

It  has,  however,  been  seen,  that  in  the  civil  law  the  superior  SemhU.  Tnoi 
class  of  easements  comprehended  the  inferior  {p) ;  and  unless  the  ^f  ^^^^ 
authority  of  Lord  Coke  as  to  the  classification  above  given  is  to  sampttve 
be  altogether  repudiated,  it  seems  impossible  not  to  admit  a  n>bt^o?  equal 
similar  rule  into  the  English  law,  at  least  to  the  extent  of  raising  ^^^^^^ 

[p)  Ante,  346.  Julianas  refert  onm  agere  ;  siouti  qui  decern  deinde  quinqne 
qui  actum  stipulatus  postea  iter  sti-  stipulatur.— Vinnius,  lib.  2,  tit.  3,  de 
pulator,   poeteriore    stipulatione    nihil      serv.  rust.  4. 

0.  23 
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fctentof     a  presumption  that  an  easement  of  the  superior  class  includes 

to)n  for  the"  those  of  an  equal  or  inferior  degree,  until  the  inference  is  rebutted 

j°^'        by  evidence :  those  of  an  equal  degree,  because  the  proof  of  one 

right  is  evidence  of  the  whole  class  to  which  it  belongs ;  those  of 

an  inferior,  as  naturally  comprised  in  the  more  extensive  right. 

Upon  the  general  principle,  that  every  easement  is  a  restriction 
of  the  rights  of  property  of  the  party  over  whose  lands  it  is  exer- 
cised, the  real  question  appears  to  be,  under  the  peculiar  facts  of 
each  case,  whether  proof  of  a  right  has  been  given  co-extennve 
with  that  amount  of  inconvenience  sought  to  be  imposed  by  the 
right  claimed.  Upon  this  doctrine  the  classification  of  rights  of 
way  appears  to  depend,  which  assumes  that  the  rights  of  each 
class  impose  an  equal  amount  of  inconvenience  on  the  property 
subject  to  them.  It  is  obvious  that,  in  some  cases,  a  right  to  drive 
cattle  might  be  productive  of  greater  inconvenience  than  a  right 
to  drive  carts,  and  vice  versA.  It  will,  therefore,  be  for  the  jury 
to  infer  the  extent  of  the  supposed  grant  from  the  actual  amount 
of  injury  proved  under  all  circumstances  attending  it.  If  it 
appeared  that  the  way  had  been  used  for  all  the  purposes  required 
by  the  claimant,  there  would  be  strong  evidence  of  a  general 
right;  while,  on  the  other  hand,  proof  that  the  party,  having 
occasion  for  a  particular  way,  had  not  made  use  of  the  way  in 
question,  would  be  almost  conclusive  evidence  that  he  had  not  a 
right  of  way  for  that  particular  purpose. 
Cowling  T.  This  doctrine  is  supported  by  the  case  of  Cowling  v.  Higgin- 

HiggxMon.  son{q)y  which  was  an  action  of  trespass;  which  the  defendant 
justified  under  a  plea  of  right  of  way  for  horses,  carts,  waggons, 
and  carriages.  It  was  held,  that  proof  of  user  for  farming  pur- 
poses did  not  necessarily  prove  a  right  of  way  for  the  purpose  of 
conveying  coal,  the  produce  of  a  mine  lying  under  the  defendant's 
land. 

In  the  course  of  the  argument,  Lord  Abinger  observed, "  The 
extent  of  the  right  must  depend  upon  the  circumstances.  If  a 
road  led  through  a  park,  the  jury  might  naturally  infer  the  right 
to  be  limited;  but  if  it  went  over  a  common,  they  might  infer 
a  right  for  all  purposes.  Using  a  road  as  a  footpath  would  not 
prove  a  general  right,  nor  proof  that  a  j^arty  had  used  a  road  to 
go  to  church  only.  Some  analogy  should  be  shown  between 
farming  and  mining  purposes,"     And  Parke,  B.,  said :  "  If  it  had 

is)  (1838),  4  M.  &  W.  245. 
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been  shown,  that  from  time  immemorial  it  had  been  used  as  a  way    .^*®*'*  ®' 
for  all  purposes  that  were  required,  would  not  that  be  evidence  of  a    turn  for  the 
general  right  of  way  ?    If  they  show  that  they  have  used  it  time        3°^- 
out  of  mind  for  all  the  purposes  that  they  wanted,  it  would  seem     ^w^  ▼. 
to  me  to  give  them  a  general  right.     Tou  must  generalize  to  some 
extent.     If  your  argument  is  to  be  taken  strictly,  it  must  be  con- 
fined to  the  identical  carriages  that  have  previously  been  used  upon 
the  road,  and  would  not  warrant  even  the  slightest  alteration  in 
the  carriage  or  the  loading,  or  the  purpose  for  which  it  was  used." 
Parke,  B.,  in  his  judgment,  said :  "  To  make  out  this  plea,  it  is 
necessary  to  show  an  enjoyment  of  the  way  generally  as  of  rights 
for  the  period  during  which  the  plea  states  it  to  have  been  used ; 
he  must  have  used  it  for  all  purposes  as  of  right ;  and  such  user, 
for  all  purposes  for  which  it  was  wanted,  would  be  evidence  to  go 
to  the  jury  of  a  general  right.     Under  a  plea  of  prescription  of  a 
way,  it  was  necessary  to  show  a  user  of  it  for  aU  purposes  time  out 
of  mind,  according  to  the  usual  terms  in  which  such  a  plea  is 
pleaded.     If  it  is  shown  that  the  defendant,  and   those  under 
whom  he  claimed,  had  used  the  way  whenever  they  had  required 
it,  it  is  strong  evidence  to  show  that  they  had  a  general  right  to 
use  it  for  aU  purposes,  and  from  which  a  jury  might  infer  a  general 
right.     In  this  particular  case,  I  think  the  user  is  evidence  to  go  to 
the  jury  that  the  defendant  had  a  right  to  a  way  for  all  purposes 
for  twenty  years.     As  to  the  effect  of  such  evidence,  it  is  imneces- 
sary  to  offer  any  opinion.     If  the  way  is  confined  to  a  particular 
purpose,  the  jury  ought  not  to  extend  it;  but  if  it  is  proved  to 
have  been  used  for  a  variety  of  purposes,  then  they  might  be 
warranted  in  finding  a  way  for  all.     Tou  must  generalize  to  some 
extent,  and  whether  in  the  present  case  to  the  extent  of  estab- 
lishing a  right  for  agricultural  purposes  only,  is  a  question  for  the 
iiiry."  . 

The  correctness  of  this  doctrine  was  also  recognized  in  the  ctise  Jiighamy, 
of  Higham  v.  Rabett  (r) ;  in  which  it  was  held  by  the  Court  of 
Common  Pleas,  that  a  finding  by  the  jury  of  a  right  of  way  for 
the  purpose  of  carting  timber,  did  not  support  a  plea  of  a  right  of 
way  for  all  carts,  carriages,  horses,  and  on  foot,  or  even  amoimt  to 
a  proof  of  any  one  of  those  rights  taken  separately,  so  as  to  admit 


(r)  (1839),  6  Bin^.  N.  C.  622  ;  S.  C,  Holllna  v.  Vei-ney  (1884),  L.  R.  13  Q.  B. 

7  Scott,  827.      [Of.  Dare  r.  Heathcote  Div.  304,  where  it  was  also  Leld  that 

(1856),    25    L.   J.  N.   S.   Exch.    245,  an  easement  so  disoontiuuous  did  not 

affirmed  in  error,    36  L.  J.  Ex.   164  ;  fall  within  the  Preeoription  Act  at  all.] 

23(2) 
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right  a  ques- 
tion, for  the 

fFimbledon 
Cotuerpatort 
V.  Dixon, 


Bradburn  t. 
Afarris. 


Milner*9  Safe 
Co,,  Ltd,  ▼. 
Oreat  Northern 
and  City 
Railway, 


of  the  verdict  being  entered  distributively  on  the  issue  joined  on 
the  plea. 

[In  Wimbledon  and  Putney  Commons  Conservators  v.  Dixon  («), 
where  the  user  proved  was  a  user  for  farming  purposes  only,— 
except  for  two  or  three  slight  circumstances,  the  enlargement  of  a 
farm-house,  the  replacing  of  a  mud  cottage  by  a  brick  cottage,  and 
apparently  the  taking  away  of  gravel, — the  Court  declined  to 
presume  a  grant  of  a  way  for  all  purposes,  and  an  injunction 
against  carting  building  materials  was  granted.  The  Lords 
Justices,  affirming  Jessel,  M.  R.,  held  that  the  property  could  not 
be  so  changed  as  substantially  to  increase  or  alter  the  burden  upon 
the  servient  tenement;  and  Mellish,  L.  J.,  expressed  an  opinion 
that  Baron  Parke,  when  giving  judgment  in  CofcUng  v.  Eiggin- 
son  {^),  had  not  present  to  his  mind  the  question  of  a  change  in 
the  dominant  tenement.  He  preferred  the  language  of  Lord 
Abinger. 

To  the  same  effect  is  Bradburn  v.  Morris  (w),  where  it  was  held 
that  a  user  for  twenty  years  of  a  way  to  a  field  for  agricultural 
purposes  did  not  give  a  right  of  way  for  mineral  purposes,  no 
minerals  having  ever  been  got  upon  the  land  in  question. 

In  Miltier^s  Safe  Co.,  Ltd,  v.  Oreat  Northern  and  City  Rail- 
tray  [x),  the  question  arose  as  to  the  extent  of  a  way  to  be  implied 
over  a  common  pcwsage  which  ran  along  the  backs  of  certain  free- 
hold houses  into  a  side  street.  These  houses  had  passed  under  the 
will  of  a  testator  to  vaiious  devisees,  but  the  will  contained  no 
express  provision  as  to  any  rights  of  way  over  the  passage.  The 
plaintiffs  were  the  owners  of  two  of  these  houses,  deriving  title 
imder  one  set  of  limitations  in  the  will,  and  the  defendants  were 
the  owners  of  the  site  of  two  other  of  the  houses,  deriving  title 
under  another  set  of  limitations  in  the  will.  The  defendant 
pulled  down  the  two  houses  standing  on  their  land  and  constructed 
an  underground  railway  station,  having  one  of  its  entrances 
opening  into  the  passage,  and  the  question  of  the  extent  of  the 
right  of  way  was  raised  in  an  action  to  restrain  the  use  of  the 
passage  by  the  defendants  as  a  thoroughfare  for  their  passengers 
to  or  from  the  railway  station. 


(*)  (1876),  L.  R.  1  Ch.  Diy.  362.  Cf. 
the  dicta  in  Williams  y.  Jamet  (1867), 
L.  R.  2  C.  P.  677 ;  and  of  North,  J.,  in 
Mayor  of  New  Windsor  y.  StoveU  (1884), 


27  0.  B.  666,  at  p.  672. 
(t)  Aboye,  p.  364. 
(u)  (1876),  L.  R.  3  Ch.  Diy.  812. 
{x)  [1907]  1  Ch.  208. 
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[Kekewioh,  J.,  after  dealing  with  the  evidence  as  to  user  at  the    ,^^^^^  ®'  ^ 
dates  of  the  will  and  of  the  death  of  the  testator,  and  also  in  later  ^^on  for  the 
years,  and  coming  to  the  conclusion  that  the  user  had  throughout        ^°^' 
been  for  domestic  and  ordinary  business  purposes,  held  that  the  ^'^r'f^^^ 
defendants'  right  of  way  over  the  passage  extended  only  to  user  Great  Northern 
for  those  purposes,  and  that  the  right  claimed  by  the  defendants      ^^^^^, 
was  in  excess  of  what  they  were  entitled  to. 

And  so,  where  the  way  is  of  necessity,  the  extent  of  user 
acquired  is  limited  by  the  necessity  existing  at  the  time  of  the 
implied  grant  (y),  or  created  by  the  purpose  for  which  the  con- 
veyance is  taken  (s). 

It  is  a  more  difficult  question  how  far  a  right  of  way  expressly  Express 
granted  or  reserved  is  limited  by  the  nature  or  the  user  of  the  f^erv^on, 
tenement  to  which  it  is  annexed  (a).     On  the  one  hand,  it  is  said  how  limited, 
that  the  grantor  looks  only  to  the  actual  user  of  the  dominant 
tenement,  and  that  to  alter  the  user  is  to  increase  the  burden  of 
the  easement.     On  the  other  hand,  it  is  argued  that,  if  it  were 
intended  to  limit  the  grant,  this  would  be  done  in  express  words ; 
that  a  grant  must  be  construed  against  the  grantor ;  and  that  a 
grant    in    terms    general    must    not    be    shackled    by    implied 
restrictions. 

The  question  is  often  complicated  by  the  terms  in  which  the 
dominant  tenement  is  described  in  the  grant ;  the  purposes  to 
which  the  tenement  is  put  being  referred  to,  a  limitation  of  the 
grant  is  inferred  from  this  reference. 

The  eases  are  conflicting,  and  it  may  be  well  to  examine  them 
in  historical  order. 

In  Allan  v.  Gomme  (i),  in  trespass  quare  clausum  fregit,  it  AUan  v. 
appeared  that  the  defendant  Gomme,  having  by  express  reserva-  ^^'^• 
tion  a  right  of  way  over  the  plaintiff's  premises  to  a  stable  and 
loft  on  his  own  land,  and  to  a  "  space  or  opening  under  the  said 
loft  and  then  used  as  a  wood-house,"  converted  the  loft  and  the 
space  thereunder  into  a  cottage,  and  claimed  to  use  the  way  as 
appurtenant  to  the  cottage.     A  verdict  having  been  found  for  the 

{y)  Corporation    of   London    v.   Eiggs      used  for  the  purpose  of  access  to  another 

(1880),  L.B.  13  Ch.  D.  798.  close  lying  beyond  it  and  in  the  pos- 

M   c^^<.r    J^tr^  Tjt^ni  »«/,♦•//  nftoA^        session  of  the  same  person,  is  discussed 

quebtion  affecting  ways  of  necessity  was 
(a)  The    question   discussed   here    is      treated  in  tf'/y/orrf  v.  ifo^ai  (1868),  L.  R. 
pm^y  one  of  construction.     The  case      4  Ch.  133. 

of  «  excess  "  in  the  user  of  a  way,  as  {b)  (1840),  11  A.  &  E.  759  ;  62  B.  B. 

where  a  right  of  way  to  one  close  is      492. 
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[plaintiff,  the  defendant  obtained  a  rule  nisi  for  a  nonsuit,  wluch 
was  discharged  by  the  Exchequer  Chamber.  The  judgment  of 
the  Court  (c)  was  delivered  by  Lord  Denman,  C.  J.  His  Lord- 
ship, while  conceding  that  the  words  "  now  used  as  a  wood-house  " 
were  to  be  taken  merely  as  ascertaining  the  place  where  the  open 
space  of  ground  was,  was  of  opinion  that  the  defendant  was  con- 
fined to  the  use  of  the  way  "  to  a  place  which  should  be  in  ik 
same  predicament  as  it  was  at  the  time  of  the  making  the  deed. 
We  do  not  mean  to  say  that  he  could  only  use  it  to  make  a 
deposit  of  wood  there,  for  we  consider  the  words  '  now  used  as  a 
wood-house '  merely  used  for  the  ascertaining  the  locality  and 
identity  of  the  place  called  a  space  or  opening  under  the  loft; 
and  we  think  he  might  have  the  benefit  of  the  way  to  make  a 
deposit  of  any  articles,  or  use  it  in  any  way  he  pleased,  provided 
it  continued  in  the  state  of  open  ground.  But  we  think  he  could 
only  use  it  for  purposes  which  were  compatible  with  the  ground 
being  open,  and  that,  if  any  buildings  were  erected  upon  it,  it 
was  no  longer  to  be  considered  as  open  for  the  purpose  of  iliis 
deed.  Suppose  that  this  piece  of  ground,  instead  of  being  a  small 
quantity,  had  been  a  field  of  many  acres,  and  that  Browne  had 
sold  off  the  part  above  mentioned  to  the  plaintiff,  reserving  to 
himself  this  right  of  way  to  the  land,  calling  it  a  field  then  in 
pasture,  or  in  com,  and  had  subsequently  filled  the  land  with  small 
cottages  or  had  built  a  factory,  or  established  gas  works,  it  surely 
never  could  be  contended  that  it  was  the  meaning  of  either  of  the 
parties  to  the  deed  that  there  should  be  a  right  of  way  over  the 
yard  to  those  buildings." 

The  Court  referred  to  LuttreWa  Case  (rf),  and  to  the  cases  where 
an  alteration  in  a  building  in  respect  of  which  lights  were  claimed 
had  been  held  to  extinguish  the  easement  {e). 

The  above  case  was  admittedly  one  of  first  impression ;  and  in 
Henning  v.  Burnet  (/),  Parke,  B.,  considered  that  the  rule  had 
been  laid  down  too  strictly.  "  No  doubt,"  he  added,  "  if  a  right 
of  way  be  granted  for  the  purpose  of  being  used  as  a  way  to  a 
cottage,  and  the  cottage  is  changed  into  a  tanyard,  the  right  of 
way  ceases ;  but  if  there  is  a  general  grant  of  all  ways  to  a  cottage, 
the  right  is  not  lost  by  reason  of  the  cottage  being  altered." 


(^)  LordDenman,  C.J.,  andLittledale 
and  Ooleridge,  JJ. 

(d)  (1738)»  4  Bep.  86  a. 


(«)  Treated  below,  Part  V.  Chap.  II. 
J/)(186  - 

B.  R.  427. 


(1862),   8   Exoh.    187,   192;  91 
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[In  South  Metropolitan  Cemetery  Co.  v.  Uden  {g)^  Jervis,  C.  J.,       Expreaa 
made  a  similar  distinction.      ''If   I  grant  a  man  a  way  to  a    reservatioD, 
cottage  which  consists  of  one  room,  I  know  the  extent  of  the   ^o^lin"*ed. 


liberty  I  grant ;  and  my  grant  would  not  justify  the  grantee  in  ^•*^* 
claiming  to  use  the  way  to  gain  access  to  a  town  he  might  build  CetMUry  Co. 
at  the  extremity  of  it.     Here  the  grant  is  general, — ^to  use  the  ^''  ^^^' 
road  for  the  purpose  of  going  to  or  returning  from  the  land  con- 
veyed or  any  part  thereof;   it  is  not  defined,  as  in  the  case 
referred  to." 

These  dicta,  however,  leave  open  the  question  whether  the  pur- 
pose of  the  grant  can  be  inferred  from  the  actual  condition  of  the 
dominant  tenement,  or  from  its  user  as  described  in  the  grant,  or 
must  be  specified  in  the  grant  itself. 

Williams  v.  James  (A)  was  a  case  of  prescription,  and  therefore  muiamt  t. 
no  authority  on  the  point  now  being  discussed.  But  Willes,  J.,  •'^"^• 
in  giving  judgment,  said  that  the  distinction  between  a  grant  and 
prescription  was  obvious.  "  In  the  case  of  proving  a  right  by 
prescription  the  user  of  the  right  is  the  only  evidence.  In  the 
ease  of  a  grant  the  language  of  the  instrument  can  be  referred  to, 
and  it  is  of  course  for  the  Court  to  construe  that  language ;  and 
in  the  absence  of  any  clear  indication  of  the  intention  of  the 
parties,  the  maxim  that  a  grant  must  be  construed  most  strongly 
against  the  grantor  must  be  applied." 

In  Watts  V.  Kelson  {t}y  it  appeared  that  the  plaintiff  was,  by  JfattsY, 
express  words  contained  in  the  conveyance  of  his  premises,  entitled  ^  ^* 
to  "  a  right  of  way  "  through  the  defendant's  gateway  and  close 
"  to  a  wicket-gate  to  be  erected  by  the  said  C.  Watts  (the  plaintiflf) 
leading  into  the  hereinbefore  described  piece  or  part  of  garden 
ground."  The  plaintiff's  premises  contained,  besides  the  garden, 
a  cottage  residence,  a  large  number  of  stalls  for  feeding  cattle,  a 
yard  and  outbuildings,  and  a  few  acres  of  land.  The  defendant's 
gate  would  admit  carriages.  The  plaintiff  did  not  erect  a  wicket- 
gate,  but  erected  a  cart-shed  on  the  same  spot,  and  brought  carts  to 
it.  The  defendant  having  obstructed  the  way.  Lord  Romilly,  M.  R., 
granted  an  injunction.  The  defendant  contended  that  the  way 
was  granted  for  so  long  only  as  the  part  of  the  plaintiff's  premises 
nearest  to  the  proposed  wicket-gate  should  continue  to  be  used  as 
a  garden,  quoting  Allan  v.  Oomme  and  the  other  cases ;  but  Lord 

iff)  (1866),  16  0.  B.  42,  67.  (A)  (1867),  L.  B.  2  C.  P.  677,  681. 

(0  (1870),  L.  B.  6  Ch.  166. 
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[Romilly,  without  giving  reasons,  overruled  this  contention.  The 
case  seems  to  be  consistent  with  either  solution  of  the  point  now 
under  discussion,  as  the  requirements,  not  only  of  the  garden,  but 
of  the  other  portions  of  the  plaintiff's  premises,  might  properly  be 
considered. 

In  Wood  V.  Saunders  (k),  the  plaintiff,  being  entitled  by  expreeB 
grant  to  a  mansion  with  the  free  passage  of  water  and  soil  into 
and  to  a  cesspool  on  the  defendant's  land,  enlarged  the  mansion  so 
as  to  increase  the  amount  of  soil  flowing  from  it.  The  defendant 
having  stopped  the  drains  leading  to  the  cesspool,  the  case  came 
before  V.-C.  Hall,  who  restrained  the  defendant  from  preventing 
the  free  use  and  passage  of  water  and  soil  in  and  to  the  cesspool, 
but  added  that  his  order  was  only  to  protect  the  plaintiff  in  the 
reasonable  use  of  such  cesspool  to  the  extent  to  which  the  same  was 
used  prior  to  the  date  of  the  grant.  On  appeal,  however,  the 
decree  was  varied,  the  plaintiff  submitting  to  be  restrained  from 
allowing  the  drainage  from  the  additional  buildings  erected  by 
him  to  go  into  the  cesspool,  and  the  defendant  being  restrained 
from  preventing  the  free  passage  of  water  and  soil  into  the  cesspool. 
The  Court  apparently  treated  the  drainage  from  the  additional 
buildings  as  severable  from  the  drainage  from  the  original  building; 
and  thus  the  case  became  a  question  of  "  excess  "  rather  than  of 
construction  (/). 

In  United  Land  Company  v.  Oreat  Eastern  Railway  Company  [mj^ 
it  appeared  that  a  railway  company  had,  by  a  private  Act,  been 
empowered  to  make  a  rtulway  through  certain  lands  belonging  to 
the  Crown.  The  Act  required  the  company  to  make  such  con- 
venient crossings  across,  over,  or  under  the  railway,  where  it 
traversed  the  Crown  lands,  as  should,  in  the  judgment  of  the 
Commissioners  of  Land«  and  Forests,  be  "  necessary  for  the  conve- 
nient enjoyment  and  occupation  of  the  lands  "  ;  and,  in  accordance 
with  this  provision,  the  company  agreed  with  the  Commissionere 
to  make  "  four  level  crossings "  at  certain  specific  points,  "  with 
proper  approaches  thereto  from  the  lands  on  the  other  side,"  three 
of  the  crossings  to  be  thirty  feet  wide  each,  and  the  remaining  one 
twenty  feet  wide.  The  crossings  were  made  substantially  in 
accordance  with  this  agreement.  The  land  in  question  was,  at  the 
date  of  the  Act,  marsh  or  pasture  land,  and  was  subject  to  a 


{k)  (1876),  L.  R.  10  Ch.  682. 
(/)  See  above,  p.  367,  note  {a). 


(m)  (1873),  L.  R.  17  Eq.  158 ;  (1876), 
10  Ch.  586. 
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[statute  which  prevented  private  buildings  from  being  built  upon      Express 
it;  but,  the  land  having  subsequently  been  sold  free  from  this    r^rvai^on, 
restriction  and  advertised  for  re-sale  in  building  lots,  the  defen-   how  limited. 
dants,  being  successors  in  title  of  the  original  railway  company,    United  Land 
objected  to  the  level  crossings  being  used  for  the  purpose  of  access  g,  E,  Rail.  Co. 
to  the  houses  to  be  erected.      The  objection  was  overruled  by 
V.-C.  Malins,  who,  while   apparently  disapproving  of  Allan  v. 
Gommey  distinguished  the  case  before  him  from  the  grant  of  a 
private  right  of  way  on  the  ground  that  it  was  a  case  of  compul- 
sory sale,  and  that  a  railway  company  dividing  land  into  lots  was 
bound  to  render  it  as  useful  for  all  purposes  as  if  no  severance 
had  been  made.      He  thought  that  the  width  of  the  crossings 
showed  that  they  had  not  been  intended  to  be  used  merely  for 
agricultural  purposes.     The  nature  of  the  communications  agreed 
upon  had  no  doubt  reduced  the  amount  of  compensation  paid  («). 

On  appeal,  the  Lords  Justices  James  and  Mellish  afiBrmed  this 
decision,  chiefly  for  the  special  reasons  given  by  the  Vice-Chan- 
cellor.  But  Lord  Justice  Mellish  added  some  words  on  the 
general  principle.  "No  doubt,"  he  said,  "there  are  authorities 
that,  from  the  description  of  the  lands  to  which  the  right  of  way 
is  annexed  and  of  the  purposes  for  which  it  is  granted,  the  Court 
may  infer  that  the  way  was  intended  to  be  limited  to  those 
purposes ;  but,  if  there  is  no  limit  in  the  grant,  the  way  may  be 
used  for  all  purposes." 

These  words  are  difficult  to  reconcile  with  Allan  v.  Gomme^ 
although  the  decision  itself  appears  to  be  distinguishable.  In 
fact,  both  decisions  rest  on  the  same  principle,  that,  in  construing 
a  grant,  all  the  circumstances  may  be  looked  at  for  the  purpose  of 
arriving  at  the  intention  of  the  parties. 

It  is  remarkable  that  in  Netrcomen  v.  Coulson  (o) ,  which  was  a  jvewcomen  v. 
very  similar  case  to  the  United  Land  Co,^s  Casey  Malins,  V.-C,  ^^**^'^'*' 
expressly  recognized  Allan  v.  Gomme  as  binding.  An  award  under 
an  Inclosure  Act  directed  that  each  of  the  allottees,  "and  the 
owner  and  owners  for  the  time  being  of  the  lands  hereby  to  them 
respectively  allotted,  shall  for  ever  hereafter  have  and  enjoy  a 
way-right  and  liberty  of  passage  for  themselves  and  their  respec- 
tive tenants  and  farmers  of  the  said  lands  and  groimds,  as  well  on 
foot  as  on  horseback,  and  with  their  carts  and  carriages,  and  to 


(n)  Cf.  Reg,  v.  Broum  (1867),  L.  K.  2  Q.  B.  630. 
(o)  (1876),  L.  B.  6  Ch.  Div.  133. 
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Express  [lead  and  drive  their  horses,  oxen,  and  other  cattle,  as  often  as 
reservation,  ocoasion  shall  require,"  over  a  certain  property  therein  specified; 
how  limited^  and  that,  if  the  allottees  or  any  of  them,  or  any  of  ther  owners  for 
^^^conmiY,  the  time  being  of  their  respective  allotments,  should  "street  out" 
the  way,  it  should  be  made  eleven  yards  broad  at  the  least  between 
the  quick-sets.  The  allotments  were  merely  agricultural  land. 
The  owners  of  one  of  the  allotments  having  commenced  to  build 
upon  their  land  a  number  of  villa  residences,  and  to  metal  the 
road  for  the  purpose  of  being  used  with  the  residences,  the  owner 
of  the  soil  of  the  road  and  of  the  adjoining  property  interfered, 
and  insisted  that  the  way  could  not  be  used  except  for  access  to 
agricultural  property.  His  action,  and  the  appeal,  were  dismissed. 
Malins,  V.-C,  distinguished  Allan  v.  Gommc^  being  of  opinion 
that  this  was  not  the  case  of  an  easement,  but  of  an  arrangement 
between  the  owners  of  the  land  enclosed  for  the  formation  and 
enjoyment  of  a  way,  which  meant  a  way  for  all  purposes ;  but  the 
appeal  judges  repudiated  this  distinction,  and  apparently  relied  on 
the  fact  that  the  way  was  granted  as  appurtenant  to  **land," 
which  meant  the  land  and  all  buildings  from  time  to  time  to  be 
erected  upon  it.  In  this  view  the  decision  in  Allan  v.  Gomuie 
would  turn  simply  on  the  description  of  the  dominant  tenement 
as  a  "  space  or  opening.'*  The  general  principle  of  that  case  is 
not  explicitly  discussed. 
Cannon  v.  In  Cannon  v.  Villan  (p)  the  defendant  had  agreed  to  let  to  the 

I  tiiars.  plaintiff  a  house  and  a  piece  of  vacant  ground  for  the  building  of 

a  workshop  to  be  used  by  the  plaintiflE  in  his  business  of  a  gas 
engineer,  and  the  right  of  "  ingress  and  egress  "  over  a  paved 
yard  in  front  of  the  house.  The  yard  having  been  blocked  up  by 
the  defendant's  vans,  so  that  no  vehicles  could  reach  the  plaintiff's 
house,  the  plaintiff  brought  this  action.  The  defendant  alleged 
that  the  plaintiff  had  nothing  more  than  a  right  of  footway ;  but 
Jessel,  M.  R.,  overruled  this  contention.  "Prima  facie,"  he  said, 
"  the  grant  of  a  right  of  way  is  the  grant  of  a  right  of  way  having 
regard  to  the  nature  of  the  road  over  which  it  is  granted,  and  the 
purpose  for  which  it  is  intended  to  be  used;  and  both  these 
circumstances  may  be  legitimately  called  in  aid  in  determining 
whether  it  is  a  general  right  of  way,  or  a  right  of  way  restricted 
to  foot-passengers,  or  restricted  to  foot-passengers  and  horsemen 


[p)  (1878),  L.  B.  8  Oh.  D.  416. 
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[or  oatde,  which  is  generally  called  a  drift- way,  or  a  general  right      Express 
of  way  for  carts,  horses,  carriages,  and  everything  else."  reservation. 

His   lordship  then  applied  this  reasoning  to   the  case  before    ^Q^  limiteJ. 
him,  and,  having  referred  to  the  permission  to  build  on  the  vacant      ^^"^^  ^• 
land,  the  nature  of  the  plaintiS's  business,  and  the  width  and 
character  of  the  way,  granted  the  injunction  claimed. 

Finch  V.  Great  Western  RaiL  Co,  {a)  was  another  case  of  award  Fineh  v. 
under  an  Inclosure  Act;  but  here  the  way  in  question  (twenty 
feet  wide)  was  to  "  remain  a  private  carriage-road  and  drift- way 
for  the  use  of  the  respective  owners  and  occupiers  for  the  time 
heiug  of  the  allotment  over  which  the  same  passes,  and  of  several 
old  inclosed  meadows  and  woodlands  belonging  to  [A.],  a  meadow 
called  Broadmead  belonging  to  [B.]j  and  the  said  inclosed  meadow 
belonging  to  [C]  to  which  the  same  passes."  A  part  of  the 
"allotment  over  which  the"  road  "passed,"  which  had  been 
pasture  land,  was  converted  by  the  defendant  company  into  a 
cattle-pen  for  storing  cattle  in  transit,  the  user  of  the  road  being 
much  increased :  and,  an  action  having  been  brought,  a  Divisional 
Court  of  the  Queen's  Bench  Division  (r)  held  that  the  new  user 
could  be  justified.  The  Court  thought  that  Allan  v.  Gomme 
established  no  general  principle,  but  turned  on  the  construction 
of  the  particular  deed  referred  to;  and  that  the  United  Land 
CoJn  Case  and  Newcomen  v.  Coulson  "established  the  principle 
that,  where  there  is  an  express  grant  of  a  private  right  of  way  to 
a  particular  place,  to  the  unrestricted  use  of  which  the  grantee  of 
the  right  of  way  is  entitled,  the  grant  is  not  to  be  restricted  to 
access  to  the  land  for  the  purposes  for  which  access  would  be 
required  at  the  .time  of  the  grant."  But  at  the  same  time,  their 
lordships  pointed  out  that  the  case  before  them  was  not  the  case 
of  a  grant,  but  of  an  award  under  an  Inclosure  Act;  and  they 
appeared  to  rely  to  some  extent  on  this  distinction. 

In  Great  Western  Railway  v.  Talbot  (^),  Allan  v.  Gomme  was  not  q.  w,  r,  v. 
referred  to  either  in  argument  or  in  the  judgment,  but  the  decision  ^«^<^^- 
was  to  the  same  effect  as  the  decision  in  that  case,  namely,  that 
the  extent  of  the  right  of  way  was  to  be  measured  by  the  user  at 
or  previously  to  the  date  of  the  grant. 

The  railway  company  had  entered  into  an  agreement  that  they 
would  construct  and  maintain,   "  for  the  accommodation  of  the 


(q)  (1879),  L.  B.  6  Ex.  D.  264.  (r)  KeUy,  0,  B.,  and  Stephen,  J. 

W  [1902]  2  Ch.  769. 
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Express 

|]^nt  or 

reservation, 

how  limited. 

^G.  W.  R,  V. 
Taihot. 


[owners  and  occupiers  for  the  time  being  of  the  lands  adjoining 
the  railway,"  amongst  other  works,  a  level  crossing  for  a  tramway 
which  was  croFsed  on  the  level  by  the  railwa)'  company's  line. 

At  the  date  of  the  agreement  the  owner  of  the  tramway  had 
used  it  for  conveying  goods  and  traflBc  from  his  land  to  a  neigh- 
bouring port.  He  had  also  allowed  coals  to  be  conveyed  along 
the  tramway  to  the  port  from  a  colliery  not  situate  on  his  land. 
His  successor  in  title  afterwards  claimed  to  be  entitled  to  convey 
over  the  level  crossing,  by  means  of  the  tramway,  goods  and 
traffic  brought  on  to  her  land  from  other  places,  whether  situate 
on  her  estate  or  not.  Her  right  to  do  so  being  called  in  questioD, 
the  extent  of  the  right  of  way  conferred  upon  her  came  eventually 
before  the  Court  of  Appeal,  with  the  result  that  a  declaration  was 
made  to  the  effect  that  she  was  not  entitled  to  use  the  level 
crossing  for  the  purpose  of  conveying  goods  and  traffic  so  as 
substantially  to  increase  the  burden  of  the  easement  by  altering  or 
enlarging  its  character,  nature,  or  extent,  as  enjoyed  at  or  previous 
to  the  date  of  the  agreement,  or  as  since  enjoyed,  if,  owing  to 
acquiescence  or  otherwise,  such  subsequent  enjoyment  was  then 
binding  on  the  railway  company ;  but  it  was  expressly  declared 
that  she  was  entitled  to  continue  to  bring  goods  from  the  above- 
mentioned  colliery  across  the  level  crossing,  in  the  same  manner  as 
the  same  were  brought  at  or  previous  to  the  date  of  the  agreement 

The  judgment  of  the  Court  proceeded  upon  the  ground  of  the 
intention  of  the  parties  at  the  time  when  the  works  were 
executed. 

After  discussing  the  defendant's  claim  to  the  right  to  use  the 
level  crossing  for  conveying  goods  and  traffic  brought  on  to  her 
land  from  all  places,  whether  or  not  situate  on  her  estate,  Stirling, 
L.  J.,  who  delivered  the  judgment  of  the  Court,  observed,  *'  Such 
a  user,  in  our  opinion,  goes  far  beyond  anything  which  could  have 
been  in  the  contemplation  of  anyone  when  the  works  were  made ; " 
and  he  expressly  stated  that  this  conclusion  did  not  appear  to  the 
Court  to  be  in  conflict  with  the  decision  in  United  Land  Co,  v. 
Oreat  Eastern  Rail  Co.  {t)y  which,  he  explained,  turned  on  the 
provisions  of  a  very  special  enactment. 

It  may  be  mentioned  that  in  the  Court  of  first  instance  the 
decision  was  in  favour  of  the  defendant,  on  the  ground  that,  there 
being  nothing  in  the  agreement  to  limit  the  user,  there  was  do 


{t)  See  above,  p.  360. 
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[reason  why  ahe  should  not  use  the  crossing  for  any  purpose  she  Express 

pleased,  provided  that  the  user  must  not  interfere  with  the  traffic  reservation, 

of  the  Gbeat  Western  Railway  Co.  ^^'^  ^^^• 


In  Harris  v.  Flower  Sf  Sotis  («)  the  question  involved  was  a  narris  t. 
claim  to  use  a  right  of  way  for  the  purpose  of  access  to  buildings  ^' 
part  of  which  was  erected  upon  land  to  which  the  right  of  way 
was  not  appurtenant.  This  question  was  treated  in  the  Court  of 
first  instance  as  being  governed  by  the  decisions  in  United  Land  Co, 
V.  Great  Easteim  Rail,  Co.  (x),  Newcomen  v.  Coulson  (y),  and  Finch 
V.  Great  Western  Railway  (s),  and  it  was  held  that,  the  user  being 
boD&  fide  for  the  purpose  of  access  to  the  land  to  which  the  right 
of  way  was  appurtenant,  and  none  the  less  so  because  a  portion  of 
the  building  erected  on  that  land  extended  beyond  its  boundary, 
the  user  was  authorized.  But  this  decision  was  reversed  by  the 
Court  of  Appeal,  where  the  question  was  treated  as  being  governed 
by  the  decisions  with  regard  to  excessive  user  discussed  later  («), 
and  the  case  would  appear  more  properly  to  call  for  consideration 
in  connection  with  those  decisions. 

Upon  the  whole  it  cannot  be  said  that  the  decision  in  Allan  v.  Conclusion. 
Gomme  has  established  any  general  principle.  The  nature  of  the 
road  over  which  the  way  is  granted,  and  of  the  dominant  and 
servient  tenements,  the  user  (if  any)  to  which  the  way  has  been 
subject  previously  to  the  grant,  the  purpose  for  which  it  is 
intended  to  be  used  or  which  might  reasonably  be  in  the  contem- 
plation of  the  parties,  and  all  the  surrounding  circumstances  must 
receive  consideration;  and  each  case  must  be  judged  upon  its 
circumstances  (6). 

Probably  the  true  view  is]  that  there  is  no  positive  division  General  rule 
of  rights  of  way  into  distinct  classes.  Where  the  extent  of  the  right  of  riffht.  * 
is  to  be  inferred  from  user,  it  is  for  the  jury,  [or,  in  the  absence  of 
a  jury,  the  Court  exercising  the  functions  of  a  jury,]  to  say,  under 
all  the  circumstances  attendant  upon  the  user,  what  is  the  right ; 
and  where  the  right  is  confen'ed  by  deed,  the  deed  itself  must  be 
looked  to  for  the  same  purpose.  Indeed,  in  the  civil  law,  from 
which  the  earlier  vmters  have  adopted  their  technical  terms,  it 
would  appear  there  was  no  rigorous  classification  of  rights  of  way, 

(«)  (1904),  90  L.  T.  669 ;  20  T.  L.  R.  (?)  Above,  p.  363. 

501 ;  on  appeal,  74  L.  J.  Ch.  127  ;  91  (a)  Post,  Part  IV.,  Chap.  III. 

L.  T.  816  ;  21  T.  L.  R.  13.  (^  See  SketckUy  v.  Berger  (1894),  69 

/  N    Ai^            fi«n  I^-  T.  764.     Midland  Rail  Co,y.  Oribbkf, 

[X)  Above,  p.  6W.  |-jgg.-|  2  Oh.  827,  is  a  case  of  abandon- 

(y)  Above,  p.  361.  ment. 
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of  rigrbt. 


Speoial  ca^es 
of  cooBtruo- 
tion. 

Brimton  v. 
Hall, 


General  rule    unless  the  Terv  terms  **  iter,  actus  or  via,     to  which  a  particular 

as  to  extent  .  \^.     ,     .  t      i    i       mi  i»a     a*  » 

meaning  was  attaened,  were  adopted,  ihe  qualifications  of  ways 
seem  to  have  been  as  numerous  as  in  the  EngKsh  law,  ex.  gr. 
what  kind  of  vehicle  should  be  used  or  prohibited ;  that  the  way 
fhould  only  be  used  with  a  horse,  or  that  a  fixed  weight  or  a 
particular  commodity  only  should  be  conveyed,  &c.  So  also  it 
might  be  granted  to  be  enjoyed  only  at  certain  days  or  hours  [c). 

[It  remains  to  notice  a  few  cases  in  which  particular  grants  have 
been  construed  by  the  courts.] 

In  Bninton  v.  Hall  (d),  it  was  held  that  a  reservation  in  a  lease 
of  a  right  of  way  on  foot,  and  for  horses,  oxen,  cattle,  and  sheep, 
did  not  give  any  right  of  way  to  lead  manure. 

It  was  contended  also,  on  behalf  of  the  plaintiff,  that  "  to  lead 
manure ''  might  mean  nothing  more  than  to  carry  manure,  and 
that  if  he  had  a  right  of  way,  he  might,  in  the  exercise  of  it,  carry 
burdens.  The  authorities,  however,  seem  to  be  much  against  the 
proposition,  that  a  right  of  passage  would  in  general  give  a  right 
to  transport  burdens  in  the  several  modes  in  which  the  right  of 
way  might  be  exercised  {e). 

It  is  true  that,  according  to  the  civil  law,  a  man  having  the 
right  termed  "  iter,"  which  was  a  right  to  pass  on  horseback  afi 
well  as  on  foot,  might  be  carried  in  a  litter ;  but  he  could  not 
drive  a  beast  of  burden  along  it.  So  the  right  termed  "  actus  " 
which  was  a  right  of  passage  for  beasts  of  burden  and  carriages, 
gave  no  right  to  pass  with  waggons.  "  Qui  sella  aut  lectica 
vehitur  ire  non  agere  dicitur.  Jumentum  vero  ducere  non  potest, 
qui  iter  tantum  habet.  Qui  actum  habet,  et  plaustrum  ducere,  et 
jumenta  agere  potest.  Sed  trahendi  lapidem  aut  tignum,  neutri 
eorum  jus  est'*  (/). 

It  is  obvious  that  to  hold  that  a  right  of  way  per  se  gave  a 
right  to  carry  burdens  would  impose  a  much  more  onerous  obhga- 


(c)  Modum  adjici  Bervitutibns  posse 
constat;  velati  quo  genere  vehictUi 
apatur,  vel  non  agatur,  veluti  nt  equo 
d  untax  at,  vel  ut  certum  pondus  vehatur, 
vel  grex  ille  transducatur,  aut  carbo 
portetur —Dig.  8,  I,  4,  }  1,  De  scrv. 
Ubus  servitutum  temporibus  secerDi 
potest :  forte,  ut  quis  poht  horam  ter- 
tiam  usque  in  horam  decimam  eo  jure 
utatur,  vel,  ut  altemis  diebus  utatur. — 
Ibid,  o,  }  I . 

(rf)  (1841).  I  Q..B.  792 ;  1  Gale&Dav. 
207.  See  also  Durham  and  Sunderland 
Mail.  Co.  V.  Walker  (1842),  2  Q.  B.  968,  as 


to  the  use  of  a  railway  for  other  purpose 
than  those  for  which  it  was  granted. 

{'-)  See  Ballard  v.  Dywn  (1808),  1 
Taunt.  279  ;  9  R.  R.  770 ;  Higham  t. 
Bah-n  (1839),  7  Soott,  827  ;  and  partim- 
larly  Cotcling  v.  Higginsoti  (1838),  4  M. 
&  W.  245  :  [and  Dare  v.  Heathcote,  ubi 
sup.  p.  355,  n.] 

(/)  IHg.  8,  3,  7,  de  serv.  prsed.  rust 
Pothier,  in  a  note  on  the  torn  **  plan- 
strum,**  says,  **  Id  est  currum;  non 
verum  plaustrum  trahendis  oneriboa 
aptum.*' 
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tion  on  <he  servient  OTvner;  for  if  he  wished  to  build  or  plant  Speci»l  cases 
trees  on  his  tenement,  he  must  leave  a  higher  space  than  he  would  construe  tion. 
otherwise  be  obliged  to  do.     For  this  reason  it  was,  in  the  civil  - 

law,  that  the  opinion  was  generally  entertained  that  neither  the 
"  iter  "  nor  "  actus  "  gave  the  right  to  pass  carrying  a  pole  erect. 
"Quidam  nee  hastam  rectara  ei  ferre  licere ;  quia  neque  eundi, 
neque  agendi  gratia  id  faceret,  et  possunt  fructus  eo  modo 
liedi"(^). 

[In  Midgley  v.  Richmond  (^),  general  words  in  an  Act  of  Parlia-  Midgley  v. 
ment  reserving  a  way-leave  to  the  Bishop  of  Durham  for  coals,  -^»^^"'^^- 
&o.,  gotten  out  of  any  lands,  were  restrained  by  the  context  to 
lands  belonging  to  the  see. 

In  Wood  V.   Stourbridge  Rail,   Cio.  (t),  a  grant  of  a  right  of  Woodv.Siour- 
way  over  a  certain  road  which  was  partly  formed  and  partly  only  q^^^  ^^*^' 
staked  out,  was  held  to  extend  to  the  whole  road,  formed  and 
unformed. 

In  Mitcalfe  v.  Westaicay  (A),  a  reservation  of  a  right  of  way  to  mteaife^, 
the  *' assigns"  of  the  grantor  was  held  to  operate  in  favour  of  his  ^^^^^^^v- 
licensees. 

In  Baxendale  v.  North  Lambeth  Liberal  and  Radical  Club,  Ltd.  (/),  BaxendaU  y. 
a  grant  of  a  right  of  way  to  the  grantee,  "  his  executors,  adminis-  ^\^\^^'"] 
trators,  and   assigns,   undertenants  and  servants,"   was  held  to  ^c.  cttti, 
extend  to  all  licensees  of  the  grantee  lawfully  going  to  and  from 
the  dominant  tenement. 

In  Thornton  v.  Little  (w),  the  word  "visitors"  in  a  grant  of  a  Thornton  x, 
right  of  way  was  held  to  include  pupils  attending  a  school  carried  ^'*'^'^' 
on  upon  the  dominant  tenement. 

But  in  Keith  v.  Twentieth  Century  Club{n)^  it  was  held  that  Keiths, 
members  of  a  club,  whether  resident  or  not,  were  not  "  lessees,"  ^^^*^^^f  r 
or  "  sub-lessees,"  or  "  tenants,"  or  "  families,"  or  "  friends,"  of  the 


(9)  Dig.  8,  3,  7,  de  serv.  pned.  rust.  quidquam  habere ;  puta  deaiabulatioues 

Potbier'a  note  on    this   passage  is  as  arboribus  opacas,  quae  servituti  nocerent. 

follows: — '*  Qnidam   jus    rectee   hastse  Ita  Maranus  ad  h.  tit.'* 
ferendse  quod  in  servitute  vife  contineri  (A)  (1845),  14  M.  &W.  695 ;  confirmed 

dicitor,  in  servitute  actus  non  item,  ita  by  Hedley  v.  Fenwick  (1864),  3  H.  &  C. 

intellignnt;    ut  in   servitute  viae    non  349.     Di^.  Chadwicky,  Marsden  {\%^',)^ 

solum  dnntaxat  ad  oertam  latitudinem,  L.  R.  2  Exch.  285  ;  Ardley  v.  Onardians 

Bed  etiam  coolum  serviat  intra  earn  alti-  of  St.  Fancras  (1870),  39  L.  J.  Ch.  871. 
tudinem  quee  hastse  ferendae  par  sit;  (»)  (1864),  16  C.  B.  N.  S.  222. 

adeo  nt  is  cui  servitus  debetur,  possit  (k)  (1864),  34  L.  J.  C.  P.  113. 

plaostromm  suorum  onus  usque  ad  hano  {1}  [1902]  2  Ch.  427. 

altitudinem  exagerare  ;  ille  vero  qui  earn  {in)  (1907),  W.  N.  68. 

servitutem  debet,  non  possit  in  loco  per  («)  (1904),  73  L.  J.  Ch.  646 ;  90  L.  T. 

qnem  via  debetur,  infra  hano  altitudinem  776  ;  62  W.  B.  654. 
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Special  oases   [defendants,  within  the  meaning  of  a  grant  of  the  use  of  a  garden 
con«»troctioii.  Containing  those  words. 

Reymidirv,  -^^  ^^  Reynolds  V.  Jloore  (o),  it  was  held  that  a  reservation  of 

Moore.  "  free  liberty  "  to  the  grantor,  "  his  heirs  and  assigns,  and  his  and 

their  attendants,  gamekeepers  and  servants,  to  hunt,  fowl,  fish, 
hawk,  and  set"  in  the  demised  premises,  did  not  authorize  the 
grantor  or  his  assignee  to  permit  a  stranger  to  shoot,  in  the  absence 
of  the  grantor  or  his  assignee. 
Selbp  V.  In  Se/b?/  V.  Crt/stal  Palace  District  Gas  Co,  (/>),  it  was  held  that 

^f^i^GoT  ^  covenant  that  the  owners  and  occupiers  of  lands  conveyed  should 
Co,  have  the  full  use  and  enjoyment  of  all  roads  "  in  as  full,  free, 

complete,  and  absolute  a  manner  to  all  intents  and  purposes 
whatsoever  as  if  the  same  were  public  roads,'*  entitled  them, 
not  only  to  the  use  of  the  roads  for  the  purpose  of  transit  or  for 
the  purposes  for  which  public  roads  could  be  used  at  the  date  of 
the  deed,  but  also  to  rights  subsequently  granted  over  public  roads, 
as  to  open  them  for  the  purpose  of  conveying  gas  to  the  houses  of 
the  occupiers. 
Seott  Mitm  lu  Scots  Mines  Co.  v.  Leadhilh  Mines  Co.  (^),  both  parties  held 

htiisMinea'co  ^°®^  under  the  Earl  of  Hopetoun.  There  was  a  reservation  in 
the  plaintiffs'  lease  to  the  earl  and  his  tenants  of  the  use  of  all 
shafts,  sumpts,  cuts,  levels,  drifts,  and  other  way  gates  made  or  to 
be  made,  with  power  of  sinking  and  driving  within  the  plaintiffs' 
grounds  for  the  convenience  of  his  other  works,  in  so  far  as  the 
same  could  be  done  without  incommoding  the  plaintiffs,  the  earl 
repairing  all  damages.  It  was  held  that  the  plaintiffs  were  under 
a  servitude  to  receive  all  water  conveyed  in  the  ordinary  course  of 
mining  by  the  defendants,  and  that  the  words  "  without  incom- 
moding," &c.,  did  not  limit  the  use  of  the  shaft  in  working  the 
old  mines,  but  were  confined  to  the  new  works,  being  the  last 
antecedent.  Lord  Campbell  said:  "The  occupiers  of  the  mines 
on  the  higher  level  are  only  empowered  to  do  within  their  own 
limits  what  might  be  done  prudently  in  the  ordinary  course  of 
mining;  they  certainly  would  not  be  justified  in  incautiously 
tapping  a  tarn,  and  so  inundating  the  country  below." 
N.E,na%l,  Co.  In  The  North- Eastern  Rail.  Co.  v.  Lord  Hastings  (r)  a  specified 
V.  Hasungt.     ^^^^  payable  by  the  railway  company  was  reserved  to  H,  on  coal 


(o)  [1898]  2  It.  R.  641.  (q)  (1859),  34  L.  T.  34. 

(/))  (1862),  30Beav.606;  8Jur.N.  S.  (r)   [1900]    A.    C.     260;     affinning 

422,  880 ;  31  L.  J.  Ch.  695.  [1899]  1  Ch.  656. 
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[carried  over  any  port  of  certain  railways  which  should  be  shipped   Special  caseB 
at  Port  B.     For  more  than  forty  years  rent  was  paid  for  coal   construction, 
carried  over  the  railways  and  shipped  at  Port  B.,  when  the  coal  jv:  E.  Rail  Co, 
passed  over  H.'s  land,  but  no  rent  was  paid  when  it  did  not  pass    ▼•  Ha8ting», 
over  H.'s  land. 

In  an  action  by  H.'s  successor  in  title  against  the  railway  com- 
pany it  was  held  that  the  company  were  liable  to  pay  the  rent  upon 
coal  carried  over  any  part  of  the  railways,  although  it  did  not  pass 
over  H.'s  land ;  and  that  the  construction  could  not  be  affected  by 
the  fact  that  the  parties  had  interpreted  the  words  in  a  sense 
different  from  that  which  the  words  plainly  bore. 

In  Coiiscns  v.  Roue  (^•),  Lord  Eomilly  held  that  a  grant  of  "  the  Comem  r. 
free  liberty  and  right  of  way  and  passage,  and  of  ingress,  egress,     ^^* 
and  regress  to  and  for''  the  lessees  and  the  survivor  of  them, 
"their  and   his  workmen  and  servants,  and  all  and  any  other 
persons  and  person  by  their  or  his  permission,"  over  a  '*  roadway 
and  passage,"  carried  a  right  of  way  for  foot-passengers  only. 

In  Collins  v.  Slade  (^),  the  construction  of  a  right  of  way  turned  CoUim  v. 
on  the  words  "  as  used  and  enjoyed  by  William  Slade."  ^^'*^* 

In  Knox  v.  Sansom  (w),  a  grant  of  a  right  of  way  for  carts  and  Knoxr. 
carriages  over  a  piece  of  land  coloured  green  on  a  plan  was  held,  ^'**^- 
partly  on  the  construction  of  the  grant  and  partly  on  evidence  of 
user,  to  extend  over  the  whole  of  the  land  coloured  green. 

In  Randall  v.  Hall  {x)  property  was  sold  by  auction  in  sixty  Randall  v. 
lots,  the  particulars  and  conditions  referring  to  a  plan,  upon  which  -^'*^^- 
a  number  of  roads  were  marked  out  so  as  to  provide  frontages  for 
all  the  lots.  A  purchaser  of  two  lots  at  the  auction  sale  claimed 
rights  of  way  over  all  the  roads  shown  on  the  plan,  but  it  was 
held  that  he  was  entitled  only  to  a  right  of  way  over  the  road 
adjoining  his  lots  and  leading  directly  to  the  public  highway. 

In  Cowen  v.  Truefitt^  Ltd.  [y)  a  lease  of  rooms  on  the  second  Cowm  t. 
floor  of  two  adjoining  houses,  numbered  13  and  14,  was  granted,  ^*'^'''  ^'^' 
together  with  free  ingress  and  egress  for  the  lessee  "  through  the 
staircase  and  passages  of  No.    13 ; "   there  was  no  staircase  in 
No.   13  leading  to  the  premises  demised,  but  there  was  such 
a    staircase    in    No.   14.      It    was    held    that    the    lessee    was 


(«)  (1871),  L.  R.  12  Eq.  366.  (x)   (1851),  4  De  G.  &  Sm.  343  ;  87 

(0  (1874).  23  W.R.  199.  ^Jfe  2  Ch.  851;  on  appeal. 

(«)  (1877),  25  W.  E.  864.  [1899]  2  Ch.  309. 

o.  24 
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PARTICULAR  EASEMENTS. 


Special  oasee 

of 
ooDBtruction. 


Striek  t.  City 
Oficet. 


Metropolitan 
JtaiL  Co,  V. 
Fowler, 


Deacon  r. 

S,  E,  Rail,  Co, 


Reilly  v. 
Booth, 


Coolce  V. 
Ingram, 


Termini. 


[entitled  to  the  use  of  the  staircase  in  No.  14,  in  the  Court  of  first 
instance  on  the  ground  that  the  words  "of  No.  13"  might  be 
rejected  as  falsa  demonstratio  ;  and  by  the  Court  of  Appeal  on  the 
ground  of  common  mistake  and  the  intention  of  the  parties. 

In  Striek  8f  Co.,  Ltd,  v.  City  Offices  Co,,  Ltd,  [z)  the  defendants 
granted  to  the  plaintiffs  a  lease  of  a  set  of  oflBces  in  a  block  of 
buildings.  No  mention  was  made  in  the  lease  of  any  right  of 
access  from  the  entrance  hall,  but  it  was  admitted  that  the 
plaintiffs  had  such  right.  At  the  date  of  the  lease  the  entrance 
hall  was  of  large  dimensions,  and  the  defendants  subsequently 
proposed  to  alter  the  building  so  as  to  diminish  the  size  of  the 
entrance  hall.  The  plaintifiFs  claimed  a  right  of  way  over  every 
part  of  the  entrance  hall.  It  was  held  that  no  such  right  existed, 
the  plaintiffs  being  entitled  only  to  a  reasonable  user. 

In  Metropolitan  Rail.  Co,  v.  Fowler  (a)  it  was  held  that  upon 
the  true  construction  of  the  railway  company's  special  Act  of 
Parliament  a  tunnel  was  a  ''  hereditament "  within  the  meaning 
of  38  Geo.  III.  c.  5,  s.  4,  and  not  a  bare  easement,  and  was  there- 
fore chargeable  with  land  tax. 

In  Beacon  v.  South-Eastern  Bail,  Co,  (J),  it  was  held  that  a 
grantor  of  a  right  of  way,  having  once  defined  the  direction  of 
the  way,  could  not  alter  it. 

In  Beilli/  v.  Booth  (c),  where  a  house  had  been  granted,  together 
with  the  "  exclusive  use  "  of  a  gateway  connecting  the  house  with 
the  public  street,  the  gateway  being  described  by  height,  length, 
and  width,  it  was  held  that  the  grantee  was  not  confined  to  using 
the  gateway  as  a  means  of  access  to  the  premises  in  the  rear,  but 
could  use  it  for  all  lawful  purposes,  including  match-boarding  the 
ceiling,  and  fixing  a  bookstall  in  the  passage. 

In  Cooke  v.  Ingram  (d),  where  a  right  of  way  from  "every 
part"  of  a  piece  of  land  over  a  certain  road  had  been  granted, 
it  was  held  that  the  grantee  could  cross  from  any  point  in  his  land 
to  the  road  over  an  intervening  strip  belonging  to  the  grantor, 
and  that  this  right  had  not  been  abandoned  by  the  use  of  one 
mode  of  access  only. 

A  right  of  way  should,  generally  speaking,  have  a  terminos 
a  quo  and  a  terminus  ad  quem,  so  as  to  be  bounded  and  oirouni- 


(a)  (1906).  22  T.  L.  R.  667. 

(a)  [1893]  A.  C.  416. 

{b)  W.N.  (1889),  p.  79. 

(r)  (1890),   L.   R.   44    Ch.   Div.    12. 


Dist.    London    Taverns    Co,    v.    TTorUjf 
(1888),  44  Ch.  Div.  24,  where  "the  ex- 
clusive right  of  gateway  "  was  granted. 
(rf)  (1893),  68  L.  T.  671. 
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[scribed  to  a  place  certain  (e) ;  but  in  Wimbledon  and  Putney  Com-   Special  oasee 
mans  Conservators  v.  Dixon  (/),  the  Lords  Justices  were  of  opinion  oonstruction. 
that  the  fact  that  the  occupiers  of  a  tenement  to  which  a  way  by 
user  was  claimed  had  used,  not  a  definite  road  marked  out  between 
the  termini,  but  a  number  of  tracks  indifferently,  did  not  prevent 
the  right  from  being  acquired. 

In  Metropolitan  Rail,  Co,  v.  Great  Western  Bail,  Co.  {g)  a  lessor 
had  in  1878  leased  to  the  plaintiff  company  certain  land,  together 
with  a  right  of  way  through  a  circular  road  over  the  defendant 
company's  land.  The  way  was  not  definitely  described,  and  was 
never  in  fact  used  by  the  plaintiff  company.  It  W6W  held  that  the 
plaintiff  company  could  not  maintain  an  action  to  enforce  the  right 
of  way,  chiefly  on  the  ground  that  the  event  upon  which  the  right 
of  way  was  to  come  into  operation  had  not  happened,  but  the 
Court  expressed  an  opinion  that  the  right  claimed  was  too 
undefined  and  unlimited  to  allow  of  an  action  being  maintained.] 


W  Albany,  DremaaU  (1610),  1  Brownl. 
216;  Yelv.  163;  Com.  Dig.  Chimin,  D. 
2 ;  and  "Wilson,  J.,  in  Rouse  v.  Bardin 
(1790),  1  H.  Bl.  355  ;  37  R.  R.  414.  In 
SotUh  Metropolitan  Cemetery  Co.  v.  Eden 
U85o),  16  C.  B.  42,  the  right  was 
granted  to  persons  coming  to  the  domi- 
nant tenement  or  any  part  thereof ;  cf . 
Cooke  T.  Ingram,  ubi  sup.  In  an  Ame- 
rican   case   (Jonen  v.   Fereival,   5   Pick 


(Mass.)  485),  it  was  held  that  a  right 
of  waj  over  land  in  all  directions, 
where  most  convenient  to  the  dominant 
owner  and  least  prejudicial  to  the  ser- 
vient owner,  cotdd  not  be  prescribed  for, 
nor  could  a  grant  of  such  a  right  be 
presumed.  Cf.  Att,-Oen.  v.  Antrobut^ 
[1905]  2  Ch.  188. 

(/)  (1875),  L.  R.  1  Ch.  Div.  362. 

Q)  (1901),  84  L.  T.  333. 


24(2) 
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CHAPTER  IV. 

RIGHT   TO   SUPPORT    FROM    NEIGHBOURING    SOIL   AND    HOUSES. 

The  right  to  support  from  the  adjoining  soil  maj  be  claimed 
either  in  respect  of  the  land  in  its  natural  state,  or  land  subjected 
to  an  artificial  pressure  bj  moans  of  buildings  or  otherwise. 

A  further  right  to  support  may,  likew-ise,  bo  claimed  for  one 
building  from  the  adjoining  buildings  on  either  side. 

In  connection  with  this  subject,  a  question  of  considerable 
importance  arises  with  regard  to  the  degree  of  care  which  a  party 
is  bound  to  use  in  withdrawing  support  to  which  no  right  has 
been  acquired  by  an  easement. 


Natural  sup- 
port to  soil. 


A  right  of 
property  not 
an  easement. 


Sect.  1. — Natural  Support  to  Land. 

If  every  proprietor  of  land  was  at  liberty  to  dig  and  mine 
at  pleasure  on  his  own  soii,  without  considering  what  effect  such 
excavations  must  produce  upon  the  land  of  his  neighbours,  it  is 
obvious  that  the  withdrawal  of  the  lateral  support  would,  in  many 
oases,  cause  the  falling  in  of  the  land  adjoining. 

As  far  as  the  mere  support  to  the  soil  is  concerned,  such  support 
must  have  been  afforded  as  long  as  the  land  itself  has  been  in 
existence ;  and  in  all  those  cases  at  least  in  which  the  owner  of 
land  has  not,  by  buildings  or  otherwise,  increased  the  lateral 
pressure  upon  the  adjoining  soil,  he  has  a  right  to  the  support  of 
it,  as  an  ordinary  right  of  property,  not  as  an  easement,  as  being 
necessarily  and  naturally  attached  to  the  soil.  The  negation  of 
this  principle  would  be  incompatible  with  the  very  security  for 
property,  as  it  is  obvious  that,  if  the  neighbouring  owners  might 
excavate  their  soil  on  every  side  up  to  the  boundary  line  to  an 
indefinite  depth,  land  thus  deprived  of  support  on  all  sides  could 
not  stand  by  its  own  coherence  alone. 
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Although  there  [was  for  some  timel  no  direct  decision  in  sup-     Support  to 

.        p   ..  ?      _        .     .  A    At        ^  •  i  At        r^  1  At  80"  *  right  of 

port  of  this  doctnne,  yet  the  leaning  of  the  Uourts  appears  to  have      property. 

been  in  its  favour  from  a  very  early  period:    thus,  in  RoUe's  " 

Abridgment (fl)  it  is  laid  down,  "It  seems  that  a  man  who  has 

land  closely  adjoining  my  land,  cannot  dig  his  land  so  near  mine 

that  mine  would  fall  into  his  pit ;  and  an  action  brought  for  such 

an  act  would  lie."     "  It  may  be  true,*'  said  Lord  Tenterden,  in 

delivering  the  judgment  of  the  Court  of  King's  Bench  in  Wyatt 

V.  Harrison  (6),  "  that  if  my  land  adjoins  that  of  another,  and  I 

have  not,  by  building,  increased  the  weight  upon  my  soil,  and  my 

neighbour  digs  in  his  land,  so  as  to  occasion  mine  to  fall  in,  he  may 

be  liable  to  an  action." 

[This  doctrine  was  treated,  in  the  judgment  of  the  Court  of 
Queen's  Bench  in  Htimphries  v.  Brogden,  as  one  long  settled  by 
the  law  of  England  (c)  ;  and  in  the  last-mentioned  case  it  was 
decided  that  the  like  right  of  support  exists  in  respect  of  the  ad- 
joining soil,  subjacent  as  well  as  adjacent,  so  that  if  the  surface  Subjaoent 
and  the  subjacent  soil  be  vested  in  different  owners,  the  owner  of  ^^* 
the  former  has  the  like  right  as  against  the  latter. 

But  the  obligation  to  support  a  particular  property  only  binds  so  Intervening 
much  of  the  adjoining  land  as  is  necessary  to  sustain  such  property  ^J^y^ted 
in  its  natural  state ;  so  that  no  man  can  sue  for  damages  caused  to 
his  property  by  the  excavation  of  land  not  immediately  adjoining 
it,  if  the  damage  would  not  have  resulted  but  for  the  excavation  of 
tiie  intervening  land  (rf). 

And  the  natural  right  does  not  extend  to  have  the  support  of  Support  by 
any  underground  water  which  may  be  in  the  soil,  so  as  to  prevent  ^^^^^* 
the  adjoining  owner  from  draining  his  soil,  if  for  any  reason  it 
becomes  necessary  or  convenient  for  him  to  do  so ;  the  presence 
of  the  water  in  the  soil  being  an  accidental  circumstance,  the 
continuance  of  which  the  landowner  has  no  right  to  count  upon  {p)  ; 


{a)  Vol.   2,  564,  Trespasa,   Jnstifica-  5  M.  &  W.  60 ;  Caledofiian  Rail.  Co.  v. 

tion,  I.  pi.  1.     Wilde  y.  Mirinterley,  Sjn'ot,  2  M^Qaeen,  Sc.  Ap.  449  ;  Bonomi 

(b)  (1832),  3  B.  &  Ad.  876 ;  37  R.  R.  v.  Bnckfwtue  (18>9),  E.  B.  &  E.  6o5 ;  9 

566.  H.  L.  C.  503;  Angm  v.  Lalton  (1878), 

{e)  (1848).  12  Q.  B.  739;    76  R.  R.  L.  R.  4  Q.B.Div.  167,  184, 191  ;  Dalton 

402.     See  also  the  judgments  of  Wood,  v.  Aivfus  (18S1),  L.  R.  6  App.  Cas.  791, 

V.-C,  in  Hunt  r.  Peake  (1860),  1  Johns.  838. 

705;  29  L.J.  Ch.  787;  and  in  North-  ...  ^  ..       ^ ».     .     .  .„ 

EoBtem    Rail.    Co.  y.   kllhtt   (1860),   2  ^i7)^   r^  «'?/n  Tft7*'''~^'^^ 

De  a,  F.  &  J.  423 ;  10  H.  L.  C.  333  ;  (^^^^)'  ^'  ^-  ®  ^'  ^'  ^^^'  ^^ 

IJ.  &  H.  145 ;  Earrii  v.  Rydivg  (1839),  {e)  Ahove,  p.  293. 
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PARTICULAR  EASEMENTS. 


Support  to 

soil  a  right  of 

property. 

Nature  of 
the  right. 


Statutes  of 
Limitation. 


Buildings. 


Easement  to 
let  down  soO. 


[but  this  principle  does  not  apply  to  a  stratum  of  semi-liquid  silt  (/), 
nor  to  pitch  or  any  other  liquefying  substance  (g). 

These  rights  of  support  are  not  rights  to  have  the  whole  or  any 
part  of  the  adjacent  or  subjacent  soil  left  in  its  natural  state, 
but  simply  a  right  not  to  have  the  land  injured  by  anything  done, 
however  carefully,  in  the  adjoining  soil  subjacent  or  adjacent  (h). 
Consequently,  until  some  actual  damage  is  caused  to  the  land  by 
the  withdrawal  of  the  adjoining  soil,  no  cause  of  action  arises  (i*),  and 
the  Statute  of  Limitations  does  not  begin  to  run  (j) ;  and,  where 
there  are  successive  subsidences  arising  from  one  digging,  the 
statute  runs  from  each  subsidence  as  a  separate  cause  of  action  {k). 

Even  if  the  pressure  upon  the  adjoining  soil  has  been  increased 
by  buildings,  however  modern,  on  the  surface,  still  an  action  will 
lie  if  the  soil  sinks  not  on  account  of  this  additional  pressure,  but 
on  account  of  the  operations  in  the  adjoining  soil,  and  would  have 
sunk  if  there  had  been  no  buildings  thereon  (l). 

This  natural  right  of  support  for  the  soil,  unencumbered  by 
buildings,  is  one  which  prim&  facie  exists  in  all  cases  as  between 
the  owner  of  the  land  and  his  neighbour,  whether  adjacent  or  sub- 
jacent ;  but  that  neighbour  may,  in  some  cases,  enjoy  the  right  to 
work  in  the  adjacent  or  subjacent  soil,  so  as  to  cause  subsidence  (m). 
Such  a  right  is  an  easement  (analogous  to  a  right  of  way),  and 
may  be  created  either  upon  the  original  severance  of  the  land 
between  two  owners  (whether  by  an  ordinary  conveyance  or  by 


(/)  Jordeton  v.  Sutton,  Southeoate*  and 
Brypool  Oa»  Co.,  [1899]  2  Ch.  217; 
affirming  the  decision  of  North,  J., 
[1898]  2  Ch.  614. 

ig)  Trinidad  Atphalt  Co.  v.  Ambcrd, 
[1899]  A.  C.  694. 

(A)  The  right  exists,  however  soft  or 
yielding  may  be  the  supporting  soil 
{Humphries  v.  Brogden  (1848),  12  Q.  B. 
739  ;  76  R.  R.  402),  or  the  supported  soil 
(Trinidad  Atphalt  Co.  v.  Ambard,  ubisup.). 

(0  We»t  Leigh  Colliery  Co.  v.  Tunni- 
eliffe  and  Hampton,  Ltd.,  [1908]  A.  C. 
27 ;  reversing  the  decision  of  the  G.  A.. 
[1906]  2  Ch.  22,  and  restoring  that  of 
Swinfen  Eady,  J.,  [1905]  2  Ch.  390. 

(j)  See  judgment  in  JBonomi  v.  Back- 
Aottw  (1859),  E.  B.  &  E.  656  ;  9  H.  L.  C. 
603,  establishing  the  similarity,  in  this 
respect,  of  the  acquired  easement  in 
respect  of  an  ancient  house  to  the 
natural  right  in  respect  of  the  soil  un- 
encumbered. 

{k)  Darley  Main  OolUery  Co,  v.  Mitchell 
(1886),  L.  R.  11  App.  Oas.  127;  over- 
ruling Lamb  v.   JFalker  (1878),  L.  R. 


3  Q.  B.  D.  389 ;  Crumbie  v.  WaUmd 
Local  Board,  [1891]  I  Q.  B.  503:  tnd 
per  Lord  Blackburn  in  Dalton  y.  Jngut 
(1881),  L.R.  6  A.  Cat  p.  803.  DiSt.  Spon 
V.  Green  (1874),  L.  R.  9  Exch.  99,  an 
action  on  the  covenants  for  title;  and 
Great  Laxey  Mining  Co.  v.  Clague  (1878), 
L.  R.  4  A.  C.  115,  where  compenwtion 
was  awarded  once  for  all.  It  does  not 
follow  that  the  person  in  possesaon  of 
the  land  when  the  subsidence  oecun  u 
liable  for  the  damage :  Green  teell  v.  Lov 
Beechbum  Coal  Co.,  [1897]  2  Q.  B.  165; 
Hall  V.  Duke  of  Norfolk,  [1900]  2  Ch. 
493.  Cf .  as  to  liability  under  a  ooTenant 
in  a  lease,  Fortter  t.  Elvert  CoHierif  Co. 
(1908),  W.  N.  26.  An  obstruction  to 
ancient  lights  is  a  oontinuing  wrong: 
Jenks  V.  Viteount  Clifden,  [1897]  1  Ch.  m. 

(l)  Stroyan  v.  Knowlee^  and  Hemer  t. 
Knowhs  (1861),  6  H.  &  N,  464 ;  Hvntx. 
Feake  (1860),  1  Johns.  706 ;  29  L.  J.  Ch. 
786.  As  to  the  measure  of  damages  in 
such  a  case,  see  below,  p.  403,  n. 

(m)  Judgment  in  Rowbotham  v.  Wdim 
(1860),  8H.  L.C.  348. 
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[any  statutory  conveyance,  as  an  enclosure  award),  or  at  any  sub-    Easement  to 


sequent  period,  or  may  be  acquired  by  user. 

It  was  said  in  Hilton  v.  Earl  Granville  (w),that,  "even  if  the  Can  be 
grant  could  be  produced  in  specie,  reserving  a  right  in  the  lord 
to  deprive  his  grantee  of  the  enjoyment  of  the  thing  granted,  such 
a  clause  must  be  rejected  as  repugnant  and  absurd."  But  this 
dictum  was  overruled  in  Eowhotham  v.  Wilson  {o)  and  Buchanan  v. 
Andrew  (p),  and  must  be  regarded  as  no  longer  law  {q). 

It  was  in  the  same  case  decided  that  a  right  in  the  mine-owner  Whethcor  can 
to  let  down  the  surface  without  making  compensation  could  not  be  ty^Sr. 
claimed  by  prescription,  being  oppressive  and  destructive  of  the 
subject-matter  of  the  grant  of  the  surface.  This  decision  was  based 
on  the  opinion  above  quoted,  that  such  a  right  could  not  be  created 
by  an  express  grant,  and,  unless  it  can  be  supported  on  some  other 
ground,  would  seem  to  fall  with  it ;  for  any  claim  which  may  be 
lawfully  made  by  grant  may  be  supported  by  proof  of  user  (r). 

Accordingly,  Hilton  v.  Earl  Granville  has  often  been  treated  as 
overruled  or  shaken  on  this  point  also  («).  But  in  Blackett  v. 
Bradley  {t),  Blackburn,  J.,  in  the  course  of  the  argument,  sug- 
gested that  "  it  may  be  that,  though  the  parties  may  legally  have 
made  such  a  compact,  it  would  not  be  reasonable  to  presume  that 
they  had  done  so; "  and  this  distinction  was,  in  Bell  v.  Love  (m), 
adopted  and  approved  by  Baggallay,  L.  J.,  who  thought  Hilton  v. 
Earl  Granville  well  decided.  Perhaps,  if  the  point  should  aiise, 
the  rule  of  law  laid  down  in  Hilton  v.  Earl  Granville  (which  was 
decided  on  demurrer)  could  scarely  be  upheld ;  but  the  dictum  of 
Blackburn,  J.,  would  be  of  importance  in  considering  the  effect  of 
the  evidence. 

The  decision  in  Hilton  v.  Earl  Granville y  so  far  as  it  decides  that  Cannot  be 

aoqniredbj 
__^____  cnatom. 

(«)  (1845),  6  Q.  B.  701,  at  p.  730 ;  64       Zaxei/  Mintn^  Co.  v.  Ctague  (1878),  L.  R. 

R.  R.  604.  4  App.  Gas.  116.    A  grant  by  a  oopy- 

(o)  (I860),  8  H.  L.  C.  348.  holder  of  such  a  right  would  be  waate, 

t  n\  (is<TK\  T.  R  •!  TT  T.  ft«  9ftfi  *^^  different   oonsiderationa    therefore 

ip)  (1873),  L.  R.  2  H.  L.  8c.  286.  ^^^^^      ^  ^.^^^^^  ^    ^^^.^^  ^^^^^^^ 

{q)  Per  Lord  Denman  in  Slacken  v.  L.  R.  1  Exch.  199. 

BradUy  (1862),    1    B.    &   S.    940,    954;  (r)  Oarlyon  v.  Lo-ering  (1857),   1  H. 

per  Lord  Hatherley  in />«**  of  JJ/ftwfewM  &  N.  784,  797.     Cf.  Rojert  v.  Taylor. 

V.  Wakefield  (1869),  L.  R.  4  H.  L.  377,  ibid.  706. 

399  ;  per  Lord  Blaokbum  in  Dixon  ▼.  (»)  E,g.^  by  Lord  Chelmrford  in  Duke 

WhiU  (1883),  L.  R.  8  App.  Gas.  833,  of  BueeUuch  y,  Wakefield  (1870),  L.  R. 

843  ;  and  per  Baggallay,  L.  J.,  in  Bell  v.  4  H.  L.  at  p.  410. 

Love  (1883).  L.  R.  10  Q.  B.  Div.  547,  at  (t)  (1862),  1  B.  &  S.  at  p.  953. 

p.  561 ;  aff.  9  App.  Cae.  286.    Gf.  per  (a)  (1883),  L.  R.  10  Q.  B.  Div.  at 

Watson,   B.,    in    Carlyon    v.    Lovering  p.  561 ;  aff.  in  D.  P.  sub  nom.  Love  v. 

(1867),  1  H.  &  N.  at  p.  798 ;  and  Great  SeU,  L.  R.  9  App.  Gas.  286, 
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Grant  of 
minerals  not 
enough. 


'^aaemwit  to    [a  local  custom  to  let  down  the  surface  without  making  compensation 

'-  is  void  for  unreasonableness,  has  not  been  shaken  {x). 

How  granted.  But,  in  order  to  support  a  right  by  grant  to  let  down  the 
surface,  there  must  be  clear  words  indicating  an  intention  to  confer 
such  a  right,  in  derogation  of  the  ordinary  and  primsL  facie  right  to 
support,  as  against  the  adjacent  owner  {y). 

The  dicta  reported  in  some  cases,  that  upon  a  mere  grant  of  the 
minerals  with  power  to  win  them,  the  grantee  would  not  be  liable 
for  subsidence  caused  by  working  the  minerals,  cannot  be  recon- 
ciled with  the  authorities  (s) ;  and  the  contrary  has  now  been 
expressly  decided  by  the  House  of  Lords.  In  fact,  in  all  such 
cases  the  grant  is  taken  to  be  subject  to  the  right  of  support, 
unless  an  intention  to  the  contrary  appears  either  expressly  or  by 
necessary  implication. 

No  distinction  upon  principle  can  be  made  between  cases  where 
the  severance  is  by  an  ordinary  conveyance,  and  where  it  takes  place 
under  the  compulsory  power  of  an  Act  of  Parliament  {c) ;  but  there 
are  cases  where  the  severance  has  been  effected  under  the  provisions 
of  Railway  and  Canal  Acts,  and  where  such  Acts  have  contained 
express  provisions,  which  have  been  held  to  qualify  the  ordinaiy 
right  of  support  {d). 

The  question,  whether  the  right  of  support  exists,  appears  to 
depend,  not  upon  whether  the  conveyance  by  which  the  severance 
of  the  lands  is  effected  is  purely  voluntary  or  under  the  provisions 
of  an  Act  of  Parliament,  but  upon  whether  the  provisions  of  the 
Act  in  the  particular  case  indicate  an  intention  that  the  right 
primS.  facie  existing  in  every  case,  as  between  the  owner  of  land 
and  the  adjoining  owner,  subjacent  or  adjacent,  shall  be  affected. 


Severance 
by  Act  of 
Parliament 


(x)  Cf.  Carlyon  v.  Lovering  (1857),  1 
H.  &  N.  at  p.  799  ;  Marquis  of  Halisbury 
V.  Gfadttone  (1861),  9  H.  L.  C.  692; 
Broadbent  v.  Wilkes  (1742),  Willee,  360, 
1  Wils.  63;  2Str.  1224. 

(y)  See  Smart  v.  Morton  (1865),  5 
E.  &  B.  30;  Roberts  v.  Haines  (1856),  6 
E.  &  B.  643 ;  7  E.  &  B.  625 ;  Dugdaley, 
Robertson  (1857),  3  Kay  &  J.  695  ;  Proud 
V.  Bates  (1865),  11  Jur.,  N.  S.  441  ;  34 
L.  J.  Ch.  406. 

(«)  See  Harris  ▼.  Ryding  (1839),  5 
M.  &  W.  60 ;  the  judgments  of  Lord 
Wendeydale,  in  Rowbolham  v.  Wilson 
(1860,  8  H.  L.  C.  360),  and  Lord  Gran- 
wortii,  in  Caledonian  Rail,  Co,  v.  Sprot 


(2  M*Q.  Sv5.  Ap.  451);  and  M 
p.  380.  tf. 

(e)  Wood,  V.-C,  in  NoHh-EMtem 
Rail.  Co.  V.  Elliotl  (I860).  29  L.  J.  Ch. 
808  ;  IJ.  &  H.  145  ;  2  D.  IT.  &  J.  423; 
10  H.  L.  C.  333. 

U)  WyrUy  Canal  Co.  v.  Bradley  (1806), 
7  East,  368  ;  8  R.  R.  642 ;  Dudley  Caul 
Co.  V.  Grazebrook  (1830),  1  B.  &  Ad.  59; 
35  R.  R.  212  ;  Stourbridge  Navigatum  0- 
V.  Barl  Dudley  (1860),  3  E.  &  E.  409: 
30  L.  J.  Q.  B.  108 ;  Great  Western  M. 
Co.  V.  Fletcher  (1860),  6  H.  &  N.  689. 
See  also  the  judgments  in  Caledoniei* 
Rail.  Co.  V.  Sprot^  ubi  sup. ;  Samer.  I^^ 
Belhaven,  3  M*Q.  So.  Ap.  56. 
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[The  general  rules  laid  down  in  the  above  paragraphs  have  been    Eawment  to 

illustrated  by  a  large  number  of  decisions,  to  which  it  is  desirable '- 

to  refer  (e). 

Dealing  first  with  the  decisions  on  grants  or  reservations  by  Private  grants 
deed,  or  under  private  or  local  Acts  of  Parliament,  it  appears  that  °j^^^*' 
there  are  but  few  reported  cases  in  which  words  of  grant  or 
reservation  have  been  held  suflBciently  clear  to  negative  the  right 
of  support. 

In  Rowbotham  v.  Wikon  (/),  an  instrument  of  allotment,  which  Cases  in 
awarded  to  different  persons  the  surface  of  certain  lands  and  the  ^^^^^^  ^l  ^^^ 

^  easement. 

mines  beneath  them,  contained  a  declaration  that  the  allottees  of  the  Rowbotham  v. 
mines  might  hold  and  work  them  without  any  molestation,  denial  ^»^<>w. 
or  interruption  by  the  surface  owners,  **  and  without  being  subject 
or  liable  to  any  action  or  actions  for  damage  on  account  of  working 
and  getting  the  said  mines,  for  or  by  reason  that  the  surface  of  the 
lands  aforesaid  may  be  rendered  uneven  and  less  commodious  to 
the  occupiers  thereof  by  sinking  in  hollows  or  being  otherwise 
defaced  or  injured  where  such  mines  shall  be  worked,"  the  pro- 
prietors having  agreed  to  accept  their  allotments  "  subject  to  any 
inconvenience  or  incumbrance  which  may  arise  from  the  cause 
aforesaid  "  ;  it  was  held  that  the  allottees  of  mines  could  let  down 
the  surface. 

In  Duke  of  Bnccleuch  v.  Wakefield  {g)  ^  a  special  Inclosure  Act,  Luke  of 
under  which  common  lands  were  allotted,  reserved  to  the  lord  of  'j^^/j^i^^' 
the  manor  the  mines,  minerals,  and  quarries  upon,  with,  and  under 
the  common  lands,  with  power  to  come  upon  the  common  lands,  to 
search,  bore,  and  dig  for  mines,  minerals,  and  quarries,  to  sink 
shafts  and  open  veins  upon  the  lands,  to  land,  store,  and  take  away 
the  minerals,  to  make  roads,  divert  brooks,  cut  sluices,  sink  and 
drive  pits,  levels,  and  soughs  or  other  necessary  works,  as  the  lord 
should  think  proper,  to  build  workmen's  cottages,  erect  machinery, 
and  generally  to  do  all  things  whatever  for  getting  the  minerals, 
as  if  the  common  lands  had  remained  open  and  uninclosed,  paying 
reasonable  compensation  for  damage  done  by  such  works  as  aforesaid ; 
it  appeared  that  the  soil  was  so  friable  that  the  mines  could  not  be 
worked  at  all  without  destroying  the  surface.  It  was  held  that  the 
lord  might  let  down  the  sui'face  so  as  to  destroy  the  land  above, 
subject  only  to  the  liability  to  pay  compensation  for  damage  done. 

{e)  See  these  cases  coUected  and  con-  (/)  (1860),  8  H.  L.  C.  348. 

sidered  in  a  Treatise  on  the  Law  of  (ff)  (1869),  L.  R.  4  H.  L.  377. 

Si^port,  by  G.  Banks,  1894. 
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Eaflement  to 
let  down  soil. 

Bagnall, 


Aspden  v. 
SMottm 


Gill  V. 
Dickimotu 


[In  Williams  v.  Bagnall  (//),  a  conveyance  excepted  the  mines 
and  power  to  work  them  without  entering  on  the  surface  land 
conveyed,  "  and  without  being  answerable  for  any  injury  whatso- 
ever that  shall  or  may  arise  to  the  said  land  and  premises,  or  to 
any  of  the  buildings  which  shall  at  any  time  hereafter  be  erected 
upon  the  said  land  or  any  part  thereof,  by  reason  of  the  working 
or  getting  the  said  excepted  mines  from  under  the  same  prendses"; 
and  this  was  held  effectually  to  negative  the  right  of  support. 

In  Aspden  v.  Seddon  (/),  a  grantor  conveyed  away  a  plot  of  land 
upon  which  a  cotton  mill  was  to  be  built,  reserving  to  himself  and 
his  assigns  the  mines  and  the  right  to  win  and  carry  away  the 
minerals,  "  and  to  do  all  things  necessary  for  effectuating  all  or 
any  of  the  aforesaid  purposes,  but  without  entering  upon  the  sur- 
face of  the  said  premises,  or  any  part  thereof,  so  that  compensation 
in  money  be  made  by  him  or  them  for  all  damage  that  shall  be 
done  to  the  erections  on  the  said  plot  by  the  exercise  of  any  of  the 
said  excepted  liberties  or  in  consequence  thereof."  It  was  held  by 
the  Lords  Justices,  affirming  the  decree  of  Jessel,  M.  R.,  and  dis- 
tinguishing Caledonian  Ilailway  v.  Sprot  (A),  that  tlie  grantor  could, 
under  the  reservation,  let  down  the  surface  so  as  to  destroy  the 
buildings.  Compensation  was  subsequently  awarded  at  law  under 
the  condition  (/). 

In  Gill  V.  Dickinson  (//«),  to  a  claim  for  working  mines  under  the 
plaintiff's  land  so  as  to  let  down  the  surface,  the  defendamt  pleaded 
that  he  was  the  lessee  of  the  mines  from  the  lord  of  the  manor ; 
that  the  plaintiff's  land  had  been  part  of  the  waste  ;  that  imtil  the 
passing  of  a  special  Inclosure  Act  the  lord  had  been  accustomed  to 
work  the  mines  without  paying  any  satisfaction  for  injury  caused 
by  such  working ;  and  that  the  Inclosure  Act  had  provided  that 
the  lord,  his  successors  and  assigns,  should  have  the  mines  and  the 
right  of  searching  for,  winning,  and  working  them  "  as  fully  and 
freely  as  he  or  they  might  or  could  have  had  and  enjoyed  the  same 
in  case  the  Act  had  not  been  made,  and  that  without  making  or 
paying  any  satisfaction  for  so  doing."  The  Act  provided  for  the 
compensation  of  the  person  injured  by  the  owners  of  the  other 
allotments.  On  demurrer,  it  was  held  that  the  defence  was 
sufficient,  as,  whether  or  not  the  custom  was  good  («),  the  express 


(A)  (1867),  lo  W.  R.  272. 
(i)  (1876),  L.  R.  10  Ch.  394. 
{k)  2  Hacq.  449. 


(/)  (1876),  L.  R.  1  Exch.  D.  496. 
(m)  (1880),  L.  R.  6  Q.  B.  D.  159. 
(w)  Above,  p.  375. 
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fenactment  covered  the  ease.    Blachett  v.  Bradley  (o),  a  case  decided    Easenient  to 

1  A         1  .iii\  i   1  let  down  soil. 

on  the  same  Act,  but  where  the  point  had  not  been  taken,  was  

overruled. 

In  Buchanan  v.  Andrew  {p)^  the  appellant  Buchanan  had  Buchanan  \. 
granted  a  feu  of  land  in  Lanarkshire  to  Porteous,  who  had  bound  ^"^^^^' 
himself  to  build  a  house  upon  it.  The  grant  reserved  to  the 
superior  the  minerals  underneath  the  land,  with  a  stipulation  that 
the  superior  "  should  not  be  liable  for  any  damage  that  might  arise 
to  the  surface  land  feued  or  the  buildings  that  might  be  erected 
thereon  from  working  and  carrying  away  the  minerals  imder- 
neath.'*  Damage  having  arisen,  the  House  of  Lords  treated  the 
reservation  as  operative,  and  declined  to  restrain  the  superior  from 
working  the  mines. 

In  Consett  Watencorks  Co.  v.  RiUon  {q)  it  was  held,  upon  the  Consett  Water- 
terms  of  a  private  In  closure  Act,  that  the  lord  of  the  manor  was  ^i^j^^*'*  ^' 
empowered  to  work  mines  under  certain  allotments,  and  so  to  let 
down  the  surface  of  the  land,  without  paying  damages  or  making 
compensation  to  the  allottees. 

Lastly,  in  Bell  v.  Earl  of  Dudley  (r),  where  an  Act  for  enclosing  BeliY.  Earl  of 
waste  lands  reserved  to  the  lord  the  mines  and  minerals,  with  full  ^' 
power  to  work  them  "  without  paying  or  making  any  satisfaction 
to  any  person  or  persons  whomsoever  for  the  same  or  the  damage 
to  be  done  thereby,"  and  threw  any  damage  caused  by  working 
the  mines  on  the  allottees  rateably,  including  the  lord,  it  was  held 
that  an  allottee  had  no  right  to  support.  In  this  case  Chitty,  J., 
summarized  the  prior  decisions  as  follows :  "  Where,  as  here,  the 
ownership  of  the  minerals  and  of  the  surface  is  severed,  the  prim& 
facie  inference  is  that  the  owner  of  the  surface  shall  enjoy  the 
surface  allotted,  and  shall  have  the  common  right  of  support  for 
his  tenement.  The  inference  is  strong ;  in  order  to  rebut  it  the 
burden  lies  on  the  owner  of  the  minerals  to  show  afiirmatively  and 
by  clear  words  that  he  has  the  right  of  letting  down  the  surface. 


(o)  (1862),  1  B.  &  S.  940;  31  L.J.  o/i>wi//^)  are  given  at  greater  length  in 

Q.  B.  b5.  a  note  to   Bell  v.  Earl  of  Dudley,  43 

(„  (1873),  L.  R.  2  So.  App.  286.  ^JLly  ^mJenUTn  ^wTr: 

[q)  (1889),  L.  R.  22  Q.  B.  D.  318;  naghten  in  Butterknowle  Colliery  Co,  v. 

60  L.  T.  360 ;   53  J.  P.  o73  ;  reversed  Binhop  Auckland  Industrial  Co-operative 

on  appeal,  22  Q.  B.  Div.  702.      This  Co.,  [1906]  A.  C.  305,  at  p.  314,  and 

case  IB  very  shortly  reported  on  appeal  must    now  be  considered   of   doubtful 

in  the  Law  Reports,  and  the  judgments  authority. 

of  the  Court  of   Appeal  (which  were  (r)  [1895]   1  Ch.  182.     Cf.  Thomp90f\ 

referred  to  by  the  Court  in  Bell  v.  Earl  v.  Mein,  W,  N.  (1893),  p.  202. 


Digitized  by  VjOOQIC 


380  PARTICULAR  EASEMENTS. 

Easement  to    [When  clear  words  are  spoken  of,  it  is  not  meant  that  the  Act  must 

.*  say  iu  express  terms  that  the  mineral  owner  may  let  down  the 

surface The  presence  or  ahsence  of  n.  compensation  clause 

is  an  important  element :  the  prima  facie  inference  in  favour  of  the 
suiface  owner  is  strengthened  by  the  absence  of  any  provision  for 
compensation ;  the  presence  of  a  limited  compensation  clause  is  uot 
of  itself  sufficient  to  rebut  the  inference." 
Cases  of  To  the  above  decisions  in  favour  of  the  mine-owner  must  be 

emwe.  added  certain  cases  on  mining  leases,  in  which  the  forms  of  the 

leases  have  been  held  to  release  the  lessee  from  the  common  law 
obligation  to  support  the  superjacent  Icmd  (»).  It  was  said  in  one 
of  these  cases  that  ^^  the  contract  would  regulate  the  obligations 
and  the  rights  of  the  parties  "  {t).  But,  if  this  dictum  was  intended 
to  mean  that,  in  the  case  of  a  mining  lease,  there  is  no  presimiption 
in  favour  of  the  obligation  to  support  the  surface,  it  cannot  be 
regarded  as  law.  The  law  as  between  lessor  and  lessee  is  the  same 
as  the  law  between  grantor  and  grantee,  except  that,  where  one 
grants  a  lease  reserving  a  royalty,  he  may  have  an  inducement  to 
empower  the  lessee  to  let  down  the  surface  if  the  surface  is  of  less 
value  than  the  minerals.  The  rule  of  law  is  the  same ;  but  the 
presumption  against  the  grant  is  slightly  less  strong  (u). 
Cases  against  In  the  remaining  cases  in  which  the  assistance  of  the  Court  has 
the  easement.  ^^^  asked  in  construing  private  grants  and  reservations  of 
minerals,  and  of  the  right  to  work  them,  the  decision  has  been 
uniformly  in  favour  of  the  common  law  right  of  support  being 
retained.  The  principal  cases  of  this  nature  are: — HarrU  v. 
By  ding  (.r),  where  the  grantor  reserved  the  mines  and  mineral?, 
with  power  to  come  upon  the  surface,  to  get  and  carry  away  the 
minerals,  and  to  sink  shafts,  "  making  a  fair  compensation  to  T.  P. 
(the  grantee  of  the  surface)  for  the  damage  to  be  done  to  the 
surface  of  the  said  premises  or  the  pasture  and  crops  growing 
thereon  " ;  Smart  v.  Morton  (y),  where  the  reservation  was  some- 
what similar,  but  the  grantor  covenanted  to  pay  treble  damages 
for  any  damage  caused  ;  Roberts  v.  Haines  (s),  where  the  power  to 


(»)  Taylors.  Shafto  (1867),  8  B.  &  S.  App.  Caa.  460, 466.  Cf.perJe88el,M.RM 

228;    Sha/io    v.   Johnson    (1863),   ibid.  lj.K.lOCh.Z99,n,  Duffdaiev.XoberiMn 

262,  n.  ;    Smith  v.  Larbj/  (1872),  L.  R.  (1867),  3  K.  &  J.  695,  has  been  doubted, 

7  Q.  B.  716;  £adon  v.  Jeffcock  (1872),  but  not  overruled. 

L.  R.  7  Exch.  379.  (j:)  (i839),  5  M.  &  W.  60. 

(0  Per  Cleasby,  B.,  L.  R.  7  Excb.  ^j  ^jg^^j^  6  E.  &  B.  30. 
3oo. 

(M)  Davii  V.  T^thame  (1881),  L.  R.  6  {£)  (1856),  6  E.  &  B.  643. 
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[work  mines  was  contained  in  an  Inclosore  Act,  which  also  made    Easement  to 

special  provisions  (which  had  not  been  infringed)  for  the  support — ' 

of  sor&ce  buildings  by  fixing  certain  limits  within  which  no  tbe^^waml^t. 

working  should  take  place  at  all;  Allaicay  v.  WagHtaJf{a)^  where 

the  subsidence  was  held  not  to  be  "  surface  damage  "  within  the 

meaning  of  the  Act  for  regulating  mining  in  the  Forest  of  Dean ; 

Proud  V.  Bates  (6),  where  the  reservation  was  contained  in  a  lease  ; 

Bell  V.  Wilson  (c),  where  the  minerals  reserved  included  freestone, 

which  was  admitted  not  to  be  commonly  got  by  underground 

working;    Hext  v.   Gill (d),  where   the   reservation  extended  to 

china  clay,  which  could  not  be  got  without  destroying  the  surface ; 

Benfieldside  Local  Board  v.  Consett  Iron  Co,  {e),  where  words  in 

themselves  wide  were  held  to  be  qualified  by  an  express  grant  to 

the  public  of  a  right  inconsistent  with   the  destiniction  of  the 

surface;  Davis  v.  Treharne  (/),  where  the  grant  relied  upon  was 

contained  in  a  mining  lease,  which  authorized  the  lessee  to  work 

the  mines  "  in  the  usual  and  most  approved  way  in  which  the  same 

was  performed  in  other  works  of  the  like  kind  in  the  county,"  and 

provided  for  compensation  for  "  damage  or  injury  to  the  surface  " ; 

Mundy  v.  Duke  of  Rutland  {g)^  where  the  reservation,  being  vague, 

was  not  permitted  to  operate  in  the  grantor's  favour;  Chapman 

V.  Day  (A),  where  full  compensation  was  provided  for  "loss  or 

injury  ....  by  reason  of  the  working  of  the  minerals  " ;  Dixon 

V.  WTiite  (j),  where  a  lessee  of  "  the  whole  coal "  under  certain 

lands  was  empowered  to  work  and  win  it,  but  not  to  "  break  the 

surface "  of  the   land,  and  the  lease   stipulated  that  he  should 

indemnify  the  lessor  for  the  "  whole  damage  and  injury  occasioned 

by  the  aforesaid  operations  "  ;  Love  v.  Bell  (A:),  where  an  Inclosure 

Act  provided  that  the  lords  of  the  manor  should  hold  and  enjoy 

all  mines,  &c.  "  in  as  full,  ample,  and  beneficial  a  manner  to  all 

intents  and  purposes  '^  as  if  the  Act  had  not  been  passed,  and  that 

the  mine-owner  should  make  satisfaction  (not  to  exceed  6/.  per  acre 

per  year)  for  "  damages  and  spoil  of  ground  "  occasioned  by  his 

working  to  the  person  in  possession  of  the  surface ;  London  and 

(a)  (1869),  4  H.  &  N.  681.  [1897]  2  Q.  B.  165. 

(h)  (1865),  34  L.  J.  Ch  406.  (^)  (i882),  L.  R.  23  Ch.  Diy.  81. 

{c)  (1866;,  L.   R.    1  Ch.   363;   dist.  tI^  hroowt  t    t  n(\F. 

Au..Gen.  v.  JFeUh  Granite  Co.  (1887),  35  ^  (1883),  47  L.  T.  706. 

W.  R.  617.  («)  (1883),  L.  R.  8  App.  Cas.  833. 

(rf)  (1872),  L.  R.  7  Ch.  639.  (k)  (1884),  L.  R.  9  App.  Cas.  288.  Cf. 

[e)  (1877),  L.  R.  3  Exch.  D.  54.  Twyerould  v.  Chamber  CoUiery  Co.,  W.  N. 

(/)  (1881),  L.  R.  6  App.  Cas.  4G0.  (1892),  p.  27  ;  affd.  in  H.  L.,  but  not 

Cf.  Qreenwell  v.  Low  Beechbum  Coal  Co.,  reported. 
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E%Minentto  [^Novth-WeHtem  Rail.  Co,  v.  Evam  (/),  where  an  Act  authoriziDg 
-     — -—  "-  the  undertakers  to  maintain  the  navigation  of  a  brook  did  not 

thr^Aement.  ©^P^'esslj  refer  to  minerals ;  Great  Western  Rail.  Co.  v.  Cefn  Crihhcr 
Brick  Co.  (;/<),  where  a  conveyance  of  land  for  a  horse-tramway 
reserved  the  adjacent  mines  with  power  to  work  them,  but  not  so 
as  to  injure  the  tramway ;  New  Sharhton  Collienes  Co.y  Ltd.y.  Earl 
of  Westmoreland  (n),  where  the  grantee  covenanted  to  make 
satisfaction  to  be  assessed  as  therein  mentioned  for  the  spoil  or 
damage  or  injury  done ;  Glamorgamhire  Canal  Natigation  Co.  v. 
Nixoti^s  Natigation  Co.^  Ltd.  (o),  where  a  canal  company  having 
under  statutory  authority  acquired  lands,  paying  compensation  in 
accordance  with  their  Act,  it  was  held  that  the  owners  of  the  sub- 
jacent and  adjacent  land  were  entitled  to  work  and  win  ooal  only  in 
so  far  as  it  could  be  done  without  injuring  the  support  of  the  canal; 
Clippem  Oil  Co.,  Ltd.  v.  Edinburgh  and  District  Water  Trustees  (j»),  a 
case  of  support  to  a  water  pipe  laid  under  statutory  authority,  the 
uninterrupted  enjoyment  for  nearly  eighty  years  being  held  to 
raise  a  presumption  that  whatever  was  necessary  to  obtain  the 
right  to  support  for  the  pipe  had  been  done  ;  Butterknotcle  Colliery 
Co.y  Ltd.  V.  Bishop  Auckland  Industrial  Co-operative  Co.,  Ltd.  (q), 
where  an  Inolosure  Act  empowered  the  lords  of  the  manor  to 
work  the  mines  and  minerals  under  the  allotments  as  fully  and 
freely  as  they  might  or  could  have  done  if  the  Act  had  not  been 
passed,  "  and  that  without  making .  or  paying  any  satisfaction  for 
so  doing " ;  and  contained  a  compensation  clause  providing  that 
any  damage  done  to  an  allottee  by  the  exercise  of  the  powers 
reserved  to  the  lords  should  be  paid  for  by  an  assessment  upon  the 
occupiers  of  the  other  allotments ;  and  Matichester  Corporation  v. 
New  Moss  Colliery,  Ltd.  (r),  where  it  was  held  that  sect.  23  of  the 
Waterworks  Clauses  Act,  1847,  which  gives  to  the  owner  of 
minerals  under  lands  adjacent  to  a  reservoir  the  right  to  work 
such  mines,  after  notice  duly  given  imder  the  provisions  of  the 
Act,  does  not  take  away  the  common  law  right  to  support  in 
respect  of  the  land  upon  which  the  reservoir  is  situate. 

Result  of  the       As  a  result  of  these  authorities,   it  may  now  be  taken  as 

aa   on  ea.      „  perfectly  Settled  ground  that  as  of  common  right  the  surface 

(/)  [1893]  1  Ch.  16.  (o)  (1901),  86  L.  T.  63. 

(m)  [1894]  2  Ch.  157.  (p)  [1904]  A.  C.  64. 

(«)  (1900),  82  L.  T.  726;    [1904]  2  {q)  [1906]  A.  C.  306;  affinniDg  the 


Ch.  443,  n. ;  affirming  the  decision  of      decisions  of  Farwell,  J.,  and  the  0.  A., 

North,  J.,  79  L.  T.  716,  and  the  C.  A.,       [19041  2  Ch.  419. 

80  L.  T.  846.  (r)  [1906]  2  Ch.  664. 
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[knd  has  a  right  to  be  supported  by  subjacent  strata  of  minerals.    Eaaement  to 

Although  that  is  of  common  right,  it  may  be  shown, — the  burden  ' 

Ijing  on  those  who  wish  to  show  it, — that  the  person  who  has 
got  the  surface  obtained  it  either  upon  terms  which  would  give 
him  no  right  to  support,  he  having  accepted  it  and  taken  it  upon 
those  terms,  or  that,  before  he  got  it,  the  person  from  whom  he 
claims,  the  owner  of  the  surface,  had  parted  with  the  right  of 
support  from  below  "  («). 

The  principle  that  an  owner  cannot  derogate  from  his  grant 
was  thought  to  create  a  presumption  in  every  case  against  the 
grantor  and  in  favour  of  the  grantee  {t)  ;  but  the  question  is  now 
reduced  to  one  of  construction  (w). 

The  provision  of  compensation  for  damage  may  sometimes 
affect  the  judgment  of  the  Court  in  favour  of  the  right  to  let  down 
the  surface  (a?),  and  the  wording  of  such  a  provision  may  even 
operate  so  as  to  extend  the  powers  reserved  (y).  But  it  must  be 
remembered  that  compensation  may  sometimes  be  made  payable 
for  acts  which  are  forbidden ;  it  may  be  intended  as  a  collateral 
remedy,  not  for  the  use  of  the  powers  intended  to  be  conferred  (c), 
but  for  their  abuse  {a). 


Certain  Acts    contain  express  provisions    as    to   working  the  Power  to 

work  min< 
on  Dotice. 


minerals  under  or  near  to  lands  pm'chased  for  the  construction  of  ^      "*^"^^ 


railways  or  other  statutory  undertakings,  and  these  of  course  stand 
upon  a  footing  apart  from  the  ordinary  law  {b). 

Thus,  by  the  Railways  Clauses  Act,  1845,  it  is  provided  {c)  that  Railway  Acts. 
a  railway  company  shall  not  in  the  first  instance  {d)  be  entitled  to 
the  mines  and  minerals  {e)  under  the  land  purchased  by  them ; 

(»)  Per  Lord  Blackburn  in  Davis  v.  GraniU  Co.  (1887),  35  "W.  R.  617. 

Trehame  (1881),  L.  R.  6  App.  Caa.  466.  (e)  Aspden  v.  Seddon^  ubi  sup. 

As  to  notice  of  the  covenant  or  release  {a)  Dixon  v.  White^  ubi  sup. 

of  the   right,    see    Richards  v.   Harper  {b)  Per  Lord  Cranworth  in  Midland 

fl866),  Ii.  R.  1  Exch.  199;  and  How-  Rail.   Co.  v.  Robinson  (1889),  L.  R.  15 

iotham  V.  WiUon  (1860),  8  H.  L.  C.  348.  A.  C.  19.     As  to  the  support  of  sewers, 

{t)  Proud   V.    Bates f    ubi    sop.      Cf.  &c.  carried  through  land  not  purchased 

Mundy  t.  Duke  tf  Rutland^  ubi  sup.  by  the  undertakers,  see  above,  p.  114,  n. 

(tt)  Per  Lord  Blackburn  in  Dixon  v.  (c)  Sects.  77  to  86. 

WhiU  (1883),  L.  R.  8  App.  Caa.  p.  843.  (d)  I.e.,  unless  they  expressly  pur- 

{x)  Per  Jessel,  M.  R.,  in  Aspden  v.  chase  the  mines.    Errington  v.  Metro- 

Seddon   (1876),   L.  R.  10  Ch.  396,  n.  ;  politan  District  Rail.  Co.  (1881),  L.  R.  19 

and  per  Chitty,  J.,  in  Bell  v.  £arl  of  Ch.  Div.  569. 

DudUy^  [1895]  1  Ch.  186  ;  and  see  Barr  {e)  As    to    what    are     "  mines    and 

T.  jBfliW  (1904),  6  F.  624;  Mews' Digest,  minerals,"    see  Bell  v.    Wilson   (1866). 

ool.  255.  L.  R.  1  Ch.  303  (freestone)  ;   Midland 

(y)  Aspden  v.    Seddon   (1875),  L.  R.  iZat/.  Cb.  v.  CA«?A:&y  (1867),  L.R.4  Eq.  19 

10  Ch.  394.     Cf.  per  Lord  Watson  in  (stone) ;  Hext  v.  Gill  (1872),  L.  R.  6  Ch. 

Love  v.  Bell  (1884),  L.  R.  9  App.  Cas.  699  (china  clay) :  Midland  Rail.  Co.  v. 

at    p.    299 ;    and    Att.-Gen.    v.    Welsh  Haunchtcood  Brick  and  Tile  Co.  (1882), 
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Power  to 

work  mineB 

on  notice. 

Railway  Acts. 


i^^™^*  *?  [but  before  working  (/)  any  mines  or  minerals  lying  under  the 
railway  or  the  works  connected  therewith  or  within  the  prescribed 
distance  (forty  yards  unless  otherwise  provided  by  the  company's 
special  Act)  therefrom,  the  owner  or  occupier  must  give  to  the 
company  notice  of  his  intention  so  to  do,  and  thereupon  the 
company  may  give  a  counter-notice  to  the  efifect  that  they  are 
willing  to  make  compensation  {g)  for  the  mines,  or  on  default  for 
thirty  days  in  giving  such  counter-notice  the  owner  may  work  the 
mines  in  a  proper  and  usual  manner  as  provided  #by  the  Act. 
Under  this  statute  it  has  been  held  that,  when  notice  has  beea 
duly  given  of  an  intention  to  work  the  mines  and  the  company 
have  elected  not  to  pay  compensation  for  them,  the  owner  (though 
himself  the  vendor  of  the  surface  to  the  company)  may  work  all 
minerals  within  the  prescribed  distance  without  leaving  support 
for  the  railway  (A),  but  subject  to  the  common  law  rights  of  the 
railway  company,  that  is  to  say,  the  right  to  support  for  the 
surface  unburdened  by  the  greater  weight  imposed  thereon  by 
the  railway  {i).     But  when  compensation  has  been  tendered,  the 


L.  R.  20  Ch.  D.  562  (clay) ;  Att.-Gen,  v. 
Welsh  Granite  Co.  (1887),  35  W.  R.  617 
(f^ranite) ;  Lord  Provost  and  Magistrates  of 
Glasgow  v.  Farie  (1888),  L.  R.  13  A.  C. 
657  (clay)  ;  Earl  of  Jersey  v.  Xeath  Poor 
Law  Union  (1889),  L.  R.  22  Q.  B.  Div. 
566  (brick  earth  and  clay) ;  Midland 
Rail.  Co.  V.  Robinson  (1889),  L.  R.  15 
A.  C.  19  (limestone) ;  Ruabon  Brick  and 
Terra  Cotta  Co.  v.  Great  Western  Rail.  Co., 
[1893]  1  Ch.  427  (clay) ;  Great  Western 
Rail.  Co.  V.  Blades,  [1901]  2  Ch.  624; 
In  re  Todd,  BirUUon  |  Co.  and  the  North- 
Eastem  Rail.  Co.,  [1903]  1  K.  B.  603 ; 
North  British  Railway  v.  Turners,  Ltd. 
(1905),  6  F.  900 ;  Mews'  Digest,  col.  257 
^clay  held  not  a  mineral).  As  to  sub- 
stances oihcr  than  *'  mines  and 
minerals,**  it  seems  that  the  company 
would  have  the  ordinary  rights  of  a 
private  owner  (above,  p.  376). 

(/)  There  must  be  a  bona  fide  inten- 
tion on  the  part  of  the  owner  to  work 
the  minerals  by  himself,  his  lessees  or 
licensees.  Midland  Rail.  Co.  v.  Robinsony 
ubi  sup. 

{g)  The  compensation  is  ascertained 
under  the  Lands  Clauses  Act.  Reg.  r. 
London  and  North- Western  Rail,  Co., 
[1894]  2  Q.  B.  512.  As  to  the  right  of 
a  life  tenant  in  respect  of  the  com- 
pensation moncv,  fee  In  re  Barrington 
(1886),  L.  R.  33  Ch.  D.  623;  In  re 
Robinson's  Settlemettt  Trusts,  [1891]  3  Ch. 


129.  As  to  taking  into  consideration 
a  subsequent  rise  in  the  price  of  coal, 
see  BwUfa  and  Merthyr  Dare  Steam 
Collieries  (1891),  Ltd.  v.  The  Pontypridd 
Waterurorks  Co.,  [1903]  A.  C.  426;  and, 
generally,  as  to  the  principle  applicable 
in  assessing  the  compensation,  James 
Joicey  ^  Co.,  Ltd.  v.  2'he  Narth- Eastern 
Rail.  Co.,  [1906]  1  K.  B.  195;  reversed 
by  C.  A.,  ri9u7]  1  K.  B.  402,  but 
restored  by  House  of  Lords  sub  nom. 
Eden  v.  North-Eastern  Rail.  Co.,  [1907] 
A.  C.  400.  As  to  interest  upon  com- 
pensation money  between  date  of  notice 
and  award,  Fletcher  v.  Lancashire  tmd 
Yorkshire  Rail.  Co.,  [1902]  1  Ch.  901 
(interest  allowed  under  provisions  of  a 
private  Act)  ;  In  re  Richard  and  the 
Great  Western  Rail.  Co.,  [1906]1  K.  B. 
68  (interest  disallowed  under  Kailways 
Clauses  Act,  1845). 

(A)  Great  Western  Rail,  Co,  v.  FUteher 
(1860),  6  H.  &  N.  689  ;  Great  Western 
Rail.  Co.  V.  Bennett  (1867),  L.  R.  2 
H.  L.  27;  Pountney  v.  Clayton  (1883), 
L.  R.  11  Q.  B.  Div.  820  (a  case  of 
superfluous  land,  as  to  which  see  Baaki 
on  Support,  pp.  109,  145) ;  Rveiem 
Brick  and  Terra  Cotta  Co.  v.  Grmt 
Western  Rail.  Co.,  [1893]  1  Ch.  427  (a 
case  of  open  workings). 

(i)  Manchester  Corporation  v.  Ne%B  Mots 
Colliery,  Ltd.,  [1906]  2  Ch.  664. 
This  case  was  decided  under  the  W^ater- 
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Easement  to 
let  down  soil. 


Power  to 

work  mines 

on  notice. 


[working  will  be  restrained  by  injunction  (A)  ;  and  the  company 
are  not  bound  to  give  the  counter-notice  not  to  work  the  mines 
within  the  thirty  days,  but  may  at  any  time  stop  the  working  on 
the  terms  of  paying  compensation  for  the  minerals  then  remaining 
unworked(/). 

"When  a  Canal  Company's  Act  contains  similar  provisions,  the  Canal  Acts, 
Uke  principles  of  course  apply  (m) ;  and  in  a  case  (n)  where  the 
Act  provided  that,  on  the  canal  company's  failure  to  purchase 
after  due  notice,  the  owner  might  work  the  mines,  and  it  was 
provided  that  "in  working  such  mines  no  injury  be  done  to  the 
said  navigation,"  it  was  held  that  the  proviso  must  be  construed 
as  referring  to  extraordinary  or  unnecessary  damage,  and  not  as 
catting  down  the  power  to  work  the  mines  in  the  usual  course. 
But  where  the  Act  contained  no  clause  requiring  the  mine-owner 
to  give  notice  of  his  intention  to  work  the  mines  or  enabling  him 
to  work  them  on  the  fsdlure  of  the  company  to  pay  compensation, 
it  was  held  that  the  Dudley  Canal  case  did  not  apply,  that  a 
proviso  against  working  the  mines  so  as  to  "  injure,  prejudice,  or 
obstruct  the  canal"  must  be  construed  in  the  ordinary  sense  of 
those  words,  and  that  the  mine- owner's  right  was  to  com- 
pensation (o). 

Somewhat  similar  questions  may  arise  under  the  Waterworks 
Clauses  Act,  1847  (jt?),  the  Highways  and  Locomotives  (Amend- 


works  Clauses  Act,  1847,  but  sects.  18 — 
27  of  that  Act  are  to  the  same  effect  as 
the  sections  under  consideration. 

(k)  Smith  T.  Great  Western  Sail.  Co, 
(1877).  L.  R.  3  A.  C.  165. 

(/)  DiX4jn  V.  Caledonian  and  Gla^ow 
and  South- IFestern  Rail,  Coi.  (1880), 
L.  R.  6  A.  C.  820.  As  to  the  ri^-ht  to 
tunnel  under  the  railway,  see  Midland 
Rail.  Co.  V.  Milei  (1885),  L.  R.  30 
Ch.  D.  634  ;  (1886J,  L.  R.  33  Ch.  D.  632. 
And  as  to  claims  for  prospective  injury 
to  mines  not  taken,  see  Uolliday  t. 
Mayor,  ^.  of  Wakefield,  [1891]  A.  C.  81 ; 
Re  Lord  Gerard  and  London  and  North- 
western Rail.  Co.,  [1895]  1  Q.  B.  459. 

(_i»)  Wi^rl-y  Canal  Co.  v.  Bradley  (1806), 
7  East,  368;  8  R.  R.  612. 

(n)  Dudley  Canal  Navigation  Co.  v. 
Orazebrook  (1830),  1  B.  &  Ad.  69  ;  36 
B.  K.  212.  Of.  Stourbridge  Navigation 
Co.  y.  Earl  Dudlev  (1860),  3  £.  &  E. 
409 ;  30  L.  J.  Q.  B.  108. 

{c)  Knowles  ^  Son*  t.  Lancashire  and 


Yorkshire  Rail.  Co.  (1889),  L.  R.  14  A.  C. 
2J8;  Glamorganshire  Canal  Co.  y.  Nixon'' s 
Navigation  Co.  (1901),  85  L.  T.  63;  cf. 
Cromford  Canal  Co.  y.  Cutis  (1848),  6 
Railw.  Cas.  442.  Dist.  Chamber  Col- 
liery Co.  V.  Rochdale  Canal  Co.,  [1895] 
A.  C.  664,  and  Neuf  Moss  Colliery  Co.  v. 
Manchester,  Sheffield,  and  Lincolnshire 
Rail.  Co.,  [1897]  1  Ch.  725,  in  which 
cases  the  Act  contained  no  prohibition 
against  working  the  adjacent  mines  so  as 
to  injure  the  canal.  In  Midland  Rail,  Co. 
V.  Checkley  (1867),  L.  R.  4  Eq.  19,  com- 
pensation was  allowed  in  respect  of 
mines  beyond  the  prescribed  distance  ; 
but  po^ibly  this  was  considered  to  be 
payable  under  sect.  60  of  the  Act. 

{p)  Sects.  18  to  27  ;  Holliday  v.  Mayor, 
^c.  of  Wakefield,  [1891]  A.  0.  81.  Cf. 
Consett  Waterworks  Co.  v.  RiUon  (1889), 
L.R.22Q.B.D.318;  reversed  on  another 
point,  ibid.  702,  above,  p.  379 ;  Man* 
Chester  Corporation  v.  New  Moss  Colliery ^ 
Ltd,,  [1906]  2  Ch.  66. 
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Easement  to 
let  down  soil. 

Civil  law. 


CodeOiTil. 


Fftrdeuos. 


[ment)  Act,  1878  (^),  and  the  PubKo  Health  Act,  1875  (Support 
of  Sewers),  Amendment  Act,  1883  (r).] 

By  the  civil  law,  this  right  of  support  from  the  neighbouring 
soil  was  recognized  in  the  restrictions  it  imposed  upon  the  doing 
such  acts  as  would  naturally  have  the  effect  of  withdrawing  suoh 
support :  "  If  a  man  dig  a  sepulchre,  or  a  ditch,  he  shall  leave 
(between  it  and  his  neighbour's  land)  a  space  equal  to  its  depth; 
if  he  dig  a  well,  he  shall  leave  the  space  of  a  fathom  "  («). 

A  similar  enactment  has  been  introduced  into  the  French  law  (/). 
"  Whoever  digs  a  well  or  ditch  near  a  wall,  whether  party  or  other- 
wise, whoever  wishes  to  build  against  (such  wall)  a  chimney,  forge, 
or  oven,  to  erect  a  stable  against  it,  or  establish  a  magazine  of  salt, 
or  any  corrosive  materials,  must  leave  the  interval  prescribed  by 
law  and  custom  in  this  respect,  or  construct  the  works  prescribed 
by  law  to  prevent  injury  to  his  neighbour."  In  commenting  upon 
this  article  of  the  Code,  a  learned  French  author  says,  "  It  appears 
to  me,  that  the  principle  of  this  Article  of  the  Code  (674)  should 
be  extended  to  numerous  other  cases,  which  will  undoubtedly  be 
settled  by  particidar  enactments  of  the  rural  laws,  and  which,  until 
such  laws  are  made,  should  be  decided  in  conformity  with  local 
usages  ;  or,  if  they  are  silent,  with  the  precepts  of  equity.  Thus, 
if  an  individual  makes  a  fish-pond  or  lake  on  his  own  property,  he 
ought  to  leave  a  suflBcient  extent  of  land  to  separate  it  from  his 
neighbour  who  has  already  a  similar  reservoir."  "  By  parity  of 
reasoning,  the  owner  of  land  who  is  desirous  of  quarrying  on  his 
own  property  for  stone  or  sand,  or  similar  materials,  must  not  open 
the  earth  at  the  extreme  point  which  separates  his  land  from  that 
of  his  neighbour,  and  continue  to  excavate  perpendicularly,  because 
his  neighbour's  land,  thus  deprived  of  support,  would  be  in  danger 
of  falling  in  (^boulement)  "  (w). 


(^)  Sect.  27;  Alt.' Gen,  v.  Conduit 
CoUiery  Co.,  [1895]  1  Q.  B.,  at  pp.  308, 
313. 

(r)  Jary  v.  BamBley  Corporation,  [1907] 
2  Ch.  eOO.  See  further  upon  the  sub- 
ject of  this  paragraph,  aboye,  p.  113, 
note  {g). 

(«)  Si  quia  sepem  ad  alienum  prse- 
dium  fixcrit  infoderitque  terminum  ne 


excedito :  si  maceriam,  pedem  rdin- 
quito;  si  vero  domum,  pedes  duos;  n 
sepulchrum  aut  scohem  foderit,  quan- 
tum profunditatis  habuerint,  tantum 
spatii  relinquito ;  si  puteum,  passfls 
latitudinem.— Dig-.  10,  1,  13,  fin.  reg. 

{t)  Code  Civil,  Art.  674. 

(a)  Pardessus,  Traits  des  Serritudcs, 
302. 
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Sect.  2. — Support  to  Bui/dings  from  adjacent  Land. 

Where,  however,  anything  has  heen  done  to  increase  tlie  lateral  Superincum- 
pressure,  as  where  buildings  have  been  erected,  it  appears  to  be  not  enUtled^ 
clearly  settled  that  no  man  has  a  right  to  such  increased  support  ^7  the  com- 
unless  the  building,  or  other  thing  which  makes  it  necessary,  is  of  support, 
ancient  erection.     This  was  laid  down  in  a  very  early  case.     "  If 
A.  is  seised  in  fee  of  copyhold  land  closely  adjoining  the  land  of  B.,  Wiide  v. 
and  A.  erect  a  new  house  upon  his  copyhold  land,  and  any  part  of  '«»"*^<^''^^- 
his  house  is  erected  on  the  confines  of  his  land  adjoining  the  land 
of  B.,  if  B.  afterwards  dig  his  land  so  near  to  the  foundation  of 
the  house  of  A.,  but  not  in  the  land  of  A.,  that  by  it  the  founda- 
tion of  the  messuage,  and  the  messuage  itself,  fall  into  the  pit,  still 
no  action  lies  by  A.  against  B.,  inasmuch  as  it  was  the  fault  of  A. 
himself  that  he  built  his  house  so  near  the  land  of  B.,  for  he  cannot 
by  his  (own)  act  prevent  B.  from  making  the  best  use  of  his  land 
that  he  can  "  {x). 

In  Wyatt  v.  Harrison  (y),  the  declaration  stated  that  the  plaintiff  Wyatt  v. 
was  possessed  of  a  certain  dwelling-house — that  the  defendant,  in  ^'*^'^^' 
rebuilding  his  dwelKng-house  adjoining,  dug  so  negligently,  care- 
lessly, and  improperly  into  the  soil  and  foundation  of  his  own 
dwelUng-honse,  and  so  near  the  soil  and  foundation  of  the  said 
dwelling-house  of  the  plaintiff,  that  by  reason  thereof  the  plaintiff's 
wall  gave  way  and  was  damaged.  To  so  much  of  this  declaration 
as  "  related  to  the  defendant's  digging  into  the  soil  and  foundation 
of  the  said  dwelKng-house  of  him  the  defendant^  so  near  to  the  soil 
and  foundation  of  the  said  dwelling-house  of  the  plaintiff,  that  by 
reason  thereof,"  &c.,  the  defendant  demurred  generally.  Lord 
Tenterden,  in  delivering  the  judgment  of  the  Court,  after  time 
taken  to  consider,  said :  "  The  question  reduces  itself  to  this, 
whether,  if  a  person  builds  to  the  utmost  extremity  of  his  own  land, 
and  the  owner  of  the  adjoining  land  digs  the  ground  there  so  as  to 
remove  some  part  of  the  soil  which  formed  the  support  of  the 
building  so  erected,  an  action  lies  for  the  injury  thereby  occasioned  ? 
Whatever  the  law  might  be  if  the  damage  complained  of  were  in 
respect  of  an  ancient  messuage  possessed  by  the  plaintiff  at  the 
extremity  of  his  own  land,  which  circumstance  of  antiquity  might 


U)  Wilde    V.    Mintterley    (1640),    2  (y)  (1832),  3  B.  &  Ad.  871 ;  37  R.  R. 

oUe'fl.  ■     •     •'      * 


Rollers  Abr.  564 ,  Trespass,  Justification,      566 
J.  pL  1. 
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Inm  not  imply  the  consent  of  the  adjoining  proprietor  at  a  fonner  time  to 
ommon    ^^®  erection  of  a  building  in  that  situation,  it  is  enough  to  say  in 


Marrison, 


Slingahy  v. 
Barnard. 


Building 

entitle 
the  common 

law  to  support  this  case  that  the  building  is  not  alleged  to  be  ancient,  but  may,  as 
WyattY.  far  as  appears  from  the  declaration,  have  been  recently  erected; 
and  if  so,  then  according  to  the  authorities,  the  plaintiff  is  not 
entitled  to  recover.  It  may  be  true,  that  if  my  land  adjoins  that 
of  another,  and  I  have  not  by  building  increased  the  weight  upon 
my  soil,  and  my  neighbour  digs  in  his  land  so  as  to  occasion  mine 
to  fall  in,  he  may  be  liable  to  an  action ;  but  if  I  have  laid  an 
additional  weight  upon  my  land,  it  does  not  follow  that  he  is  to  be 
deprived  of  the  right  of  digging  his  own  ground  because  mine  will 
then  become  incapable  of  supporting  the  artificial  weight  which  I 
have  laid  upon  it.  And  this  is  consistent  with  2  Holle,  Ah.  (2). 
The  judgment  will  therefore  be  for  the  defendant "  (a). 

In  the  case  of  Slingshy  v.  Barnard  {b)^  the  action  was  brought, 
not  for  the  withdrawal  of  support  to  the  plaintiS*s  house,  which 
was  stated  in  the  declaration  "to  be  a  modem  house,  but  for 
digging  so  near  to  the  foundation  of  the  plaintiff*B  house  that  the 
defendants  undermined  his  hoiise  (undermine  son  mese),  by  reason 
whereof  one-half  of  the  said  house  fell  into  the  said  pit  so  dug  by 
defendant  Hall."  In  the  motion  in  arrest  of  judgment,  which 
was  made  upon  entirely  different  grounds,  and  refused  by  the 
Court,  there  is  no  allusion  to  any  claim  of  support. 

This  principle  was  fully  recognized  and  acted  upon  in  the  later 
and  very  important  case  of  Partridge  v.  Scott  {c).  The  action  was 
brought  for  an  injury  to  the  plaintiff's  reversion  by  defendants 
"  undermining  their  own  land,  wrongfully,  carelessly,  negligently, 
and  improperly,  and  without  supporting  or  propping  up  the  same," 
and  removing  the  minerals,  to  the  support  of  which  mines  and 
minerals  for  his  premises  the  plaintiff  was  entitled;  by  reason 
whereof,  and  by  the  carelessness  and  improper  conduct  of  the 
defendants,  the  foundation  of  the  plaintiff's  premises  was  injured, 
the  ground  gave  way,  and  the  walls  and  houses  were  damaged. 
The  second  count  was  similar,  referring  to  an  injury  to  another 
messuage.     The  defendants  pleaded,  denying  the  plaintiff's  right 


Partridge  v, 
Scott. 


(r)  Trespass,  J.  pi.  1. 

(a)  In  Smith  v.  Martin,  2  Saund.  394 
(cited  in  argument),  the  declaration 
was  similar  to  the  one  in  this  case,  con- 
taining no  allegation  that  the  house  of 
the  plaintiif  was  an  ancient  one;  bnt 
no  point  on  the  law  of  easements  was 


raised.  See  in  Langford  v.  WtAd*  (1844), 
7  M.  &  G.  625,  a  count  for  withdnwiog 
support  from  an  ancient  house. 

(A)  I  RoUe,  Rep.  4S0 ;  [i»ee  L.  B.  « 
App.  Cas.  at  p.  742,  per  Pollock,  B.] 

{c)  (1838),  3  M.  &  W.  220;  49  B.B. 
678. 
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to  support,  as  claimed  in  the  declaration.     The  jury  found  for  the  Bufldings  not 
plaintiff,  subject  to  a  case.     After  stating  the  pleadings,  the  ease    the  common 
proceeded  as  follows :—"  The  jury  found  that  the  plaintiff  was  ^^^  to  support. 
possessed  of  a  certain  dwelling-house  and  premises,  partly  erected    '^^^^^^^^' 
upon  excavated  land  within  four  years  before  the  injmy  complained 
of,  being  the  house  and  premises  to  which  the  second  count  in  the 
declaration  referred,  and  of  other  houses,  land,  and  premises,  the 
buildings  of  which  have  been  erected  about  thirty  years  before,  and 
which  are  those  included  in  the  first  coimt. 

"  They  also  found  that  the  defendants  excavated  so  near  their 
own  boundary  (the  direction  of  which  boundary  was  east  and  west) 
the  mines  belonging  to  themselves,  as  to  cause  damage  thereby  to 
all  the  plaintiff's  premises,  and  to  cause  the  adjoining  land  of  the 
plaintiff,  not  covered  with  buildings,  to  sink  also.  The  defendants 
began  to  work  their  mines  after  the  new  house  and  buildings  of 
the  plaintiff  had  been  finished.  They  simk  their  shaft  or  pit  about 
one  hundred  yards  from  the  plaintiff's  premises  on  the  south  side 
thereof,  and  worked  the  coal  northward  towards  those  premises. 

"The  jury  also  found  that,  in  order  to  have  prevented  any 
injury  from  the  defendants'  works  to  the  plaintiff's  premises,  a  rib 
of  coal  ought  to  have  been  left  between  those  parts  of  the  substrata 
over  which  the  plaintiff's  buildings  and  premises  were  situated  and 
the  works  of  the  defendants,  at  least  twenty  yards  in  thickness ; 
that  the  defendants  worked  their  mines,  leaving  a  rib  of  coal  in 
these  places  of  less  than  ten  yards  in  thickness,  and  that  they  were 
aware  that  the  coal  had  been  worked  out  some  years  before  on  the 
north  or  plaintiff's  side  of  their  boundary,  where  the  boundary 
joined  the  plaintiff's  premises;  that  in  so  doing  the  defendants 
were  guilty  of  negligence  in  not  leading  a  rib  of  sufficient  thick- 
ness, if  the  plaintiff  was  entitled  to  support  from  the  defendants' 
land  and  substrata.  The  Court  are  to  be  at  libei'ty  to  draw  any 
reasonable  conclusion  which  the  jury  might  have  drawn. 

"  The  question  for  the  opinion  of  the  Court  is,  whether,  under 
the  above  circumstances,  the  plaintiff  is  entitled  to  recover ;  and,  if 
he  is,  then  whether  he  is  entitled  to  damages  for  the  old  houses 
and  land  alone,  or  for  the  more  recent  erections  also  ?  "  The  case 
having  been  argued,  the  Court  took  time  to  consider :  the  judgment 
of  the  Court  was  delivered  by  Alderson,  B. : — 

"  The  two  questions  in  this  case  are  of  considerable  importance. 
The  facts  may  be  shortly  thus  stated :  The  plaintiff  was  possessed 
of  two  houses,  one  an  ancient  one,  and  the  other  built  long  within 
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Buildmgs  not  twenty  years  before  the  subject  of  the  present  action  occurred. 

the  common    These  houses  were  built  on  the  plaintiff's  land,  and  considerably 

lawtoBupport.  within  his  boundary ;  and  the  modem  house  is  stated  to  have  been 

^f^rtHdge  v.    huili  on  land  which  had  been  previously  excavated  for  the  purpose 

of  getting  coal.     No  such  statement  appears  in  the  case  as  to  the 

ancient  house,  and  the  Court  cannot  therefore  intend  that  that 

house  was  built  originally  on  excavated  land,  or  that  the  land  has 

been  excavated  more  than  twenty  years  ago. 

*'  Under  these  circumstances,  the  question  is  precisely  similar  as 
to  both  houses,  and  is  one  on  which  the  Court  do  not  entertain  any 
doubt. 

"  Rights  of  this  sort,  if  they  can  be  established  at  all,  must,  we 
think,  have  their  origin  in  grant.  If  a  man  builds  his  house  at 
the  extremity  of  his  land,  he  does  not  thereby  acquire  any  right 
of  easement,  for  support  or  otherwise,  over  the  land  of  his  neigh- 
bour. He  has  no  right  to  load  his  own  soil  so  as  to  make  it 
require  the  support  of  that  of  his  neighbour,  unless  he  has  some 
grant  to  that  effect.  Wyatt  v.  Havrmn  (d)  is  precisely  in  point 
as  to  this  part  of  the  case,  and  we  entirely  agree  with  the  opinion 
there  pronounced. 

"In  this  case,  if  the  land  on  Avhich  the  plaintiff's  house  was 
built  had  not  been  previously  excavated,  the  defendants  might, 
without  injury  to  the  plaintiff,  have  worked  their  coal  to  the 
extremity  of  their  own  land,  without  even  leaving  a  rib  of  ten 
yards,  as  they  have  done.  And  if  the  plaintiff  had  not  built  his 
house  on  excavated  ground,  the  mere  sinking  of  the  ground 
itself  would  have  been  without  injury.  He  has,  therefore,  by 
building  on  ground  insufficiently  supported,  caused  the  injury  to 
himself,  without  any  fault  on  the  part  of  the  defendants ;  unless 
at  the  time,  by  some  grant,  he  was  entitled  to  additional  support 
from  the  land  of  the  defendants.  There  are  no  circumstances  in 
the  case  from  which  we  can  infer  any  such  grant  as  to  the  new 
house,  because  it  has  not  existed  twenty  years ;  nor  as  to  the  old 
house,  because,  though  erected  more  than  twenty  years,  it  does 
not  appear  that  the  coal  under  it  may  not  have  been  excavated 
within  twenty  years ;  and  no  grant  can  at  all  events  be  inferred, 
nor  could  the  right  to  any  easement  become  absolute,  even  under 
Lord  Tenterden's  Act,  until  after  the  lapse  of  at  least  twenty 


[d)  (1832),  3  B.  &  Ad.  871 ;  37  R.  R.  566. 
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years  from  the  time  when  the  house  first  stood   on  excavated  Buildmgs  not 
ground,  and  was  supported  in  part  by  the  defendant's  land.  the  common 

"  If  the  law  stood  as  it  did  before  Lord  Tenterden's  Act  (2  &  3  lawtosapport. 
Will.  4,  c.  71,  8.  2),  we  should  say  that  such  a  grant  ought  not  to  ^artr^ey, 
be  inferred  from  any  lapse  of  time  short  of  twenty  years  after  the 
defendants  might  have  been  or  were  folly  aware  of  the  facts.  And 
even  since  that  Act,  the  lapse  of  time,  under  these  peculiar  cir- 
cumstances, would  probably  make  no  difference.  For  the  proper 
construction  of  that  Act  requires  that  the  easement  should  have 
been  enjoyed  for  twenty  years  under  a  clahn  of  right.  Here 
neither  party  was  acquainted  with  the  fact  that  the  easement  was 
actually  used  at  all;  for  neither  party  knew  of  the  excavation 
below  the  house.  We  should  probably,  therefore,  have  been  of 
opinion  that  there  was  no  user  of  the  easement  under  a  claim  of 
right ;  and  that  Lord  Tenterden's  Act,  therefore,  would  not  apply 
to  a  case  like  this.  However,  the  facts  of  this  special  case  do  not 
raise  that  point. 

"  We  think,  upon  the  whole,  that  the  defendants  are  entitled  to 
our  judgment." 

[In  Dalton  v.  Angus  (^),  Lord  Selbome,  touching  on  this  ques-  Daiumy, 
tion,  said:   "Support  to  that  which  is  artificially  imposed  upon  g^^"'^.^ 
land  cannot  exist  ex  jure  naturae,  because  the  thing  supported  does  baudingrs 
not  itself  so  exist"  (/).        _  3$^^ 

On  the  other  hand,  it  is  now  settled  that  an  enjoyment  of  enjoyment, 
support  for  not  less  than  twenty  years  will  be  sufficient  to  confer 
a  right,  subject  only  to  the  conditions  which  limit  all  acquisition 
of  rights  by  length  of  enjoyment  only. 

In  Palmer  v.  Fl€8hers{g)y  the  judges  in  their  first  resolution  Palmer  y. 
say,  "  that  if  a  man  being  seised  of  land  leases  forty  feet  to  A.  to 
build  a  house  thereon,  and  forty  feet  to  B.  for  a  like  purpose,  and 
one  of  them  builds  a  house,  and  then  the  other  digs  a  cellar  in  his 
land  which  causes  the  wall  of  the  first  adjoining  house  to  fall,  no 
action  will  lie,  for  everyone  may  deal  with  his  own  to  his  best 
advantage ;  but,  semble,  that  it  would  be  otherwise  if  the  wall  or 
house  were  an  ancient  one."] 


{e)  (1881),    L.    B.    6    App.  Gas.   at  notwithstanding  the  diota  in  Bopert  v. 

P-  J^^'c        1      .,.  xv      .  V.  ^«y^^  (1858),  2  H.  &  N.  828. 

(/)  See  also  the  cases  on  the  rights  ,  v  /ift^^v  ,  q.^  ,-«.  ^^^ah^^  t\:^ 

of  pibUc  bodies,  qnoted  above,  p.  113,  ^  ^}  (1675),  1  Sid.  167,  citedCom.Dig., 

note  iff) .  The  principle  appears  to  apply  Action  on  the  qase,  Nuisance,  0. ;  above, 

to  sabjaoent  as  well  as  to  adjacent  soil,  p.  121. 
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bmldings 
acquired  bj 
twenty  years' 
enjoyment. 

Stameli  t. 
JoUard. 


DoddY, 
Eolms, 


H'de  V. 
Thoiitborough . 


Gayford  v. 
Xichoils. 


Bowhotham  v. 
JFihon. 


Solomon  y. 
rintnera^  Co. 


It  was  laid  down  by  Lord  Ellenborough  in  StanseJ  v. 
Joilard{h)y  that  where  a  man  had  built  to  the  extremity  of  his 
soil,  and  had  enjoyed  his  building  above  twenty  years,  upon 
analogy  to  the  rule  as  to  lights,  &c.,  he  had  acquired  a  right  to 
a  support,  or,  as  it  were,  of  leaning  to  his  neighbour's  soil,  bo  that 
his  neighbour  could  not  dig  so  near  as  to  remove  the  support,  but 
that  it  was  otherwise  of  a  house,  &e.  newly  built. 

In  the  case  of  Dodd  v.  Holme  (i),  the  Court  did  not  pronounce 
any  decided  opinion  as  to  the  right  of  support  for  an  andent 
house  from  the  adjoining  land ;  but  Littledale,  J.,  in  the  course 
of  the  argument,  observed:  "Suppose  the  house  to  have  been 
substantially  built,  to  have  stood  thirty  or  forty  years,  and  to 
have  been  kept  in  proper  repair,  do  you  say,  that  if  the  defendant, 
by  excavating  his  adjacent  ground,  let  down  that  house,  though 
tcithout  actual  negligence  on  his  part,  an  action  would  not  lie 
against  him  ?  " 

[In  Hide  v.  Thornborough{k),  Parke,  B.,  said:  "If  there  was 
twenty  years'  enjoyment  by  the  plaintiff  of  the  support  of  the 
house  from  the  defendant's  land,  and  it  was  known  that  the 
defendant's  land  supported  the  plaintiff's  house,  that  is  sufficient 
to  give  him  a  right  of  support." 

And  in  Gayford  v.  Nicholk{l),  Parke,  B.,  said:  "This  is  not 
a  case  in  which  the  plaintiff  has  the  right  of  the  support  of  the 
defendant's  soil,  either  by  virtue  of  a  twenty  years'  occupation  or 
by  reason  of  a  presumed  grant  or  presumed  reservation,  where 
both  houses  were  originally  in  the  possession  of  the  same  owner, 
for  unless  a  right  by  some  such  means  is  established  the  owner  of 
tlio  soil  has  no  right  of  action  against  his  neighbour  for  the  proper 
exercise  of  his  own  right." 

In  Rowbotham  v.  Wilson  (w),  Bramwell,  B.,  said :  "  After  a 
house  has  stood  in  such  a  position  twenty  years,  it  acquires  a 
right  to  support  from  the  adjoining  land." 

All  these  dicta  have  reference  to  the  support  of  the  adjacent 
Eoil ;  and  in  the  cases  of  Humphries  v.  Brogden  and  Bonomi  y. 
Backhouse,  already  cited,  will  be  found  dicta  to  the  same  effect. 

In  the  case  of  Solomon  v.  Vintners^  Co.  (w),  doubts  are  expressed 


(A)  M.S.  1  Sel.  N.  P.  467,  llth  edit. 

(f)  (1834),  1  A.  &  £.  493 ;  40  R.  R. 
344  ;  post,  p.  419. 

{k)  (1846),  2  G.  &  E.  250 ;  80  R.  R. 
841. 


(/)  (1854),  9  Exch.  708. 

(m)  (I860),  8  El.  &  Bl.  140;  tffd.  8 
H.  L.  C.  348. 

(ft)  (1859),  4  H.  &  N.  698. 
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[by  the  Court  upon  this  subject ;  but  it  is  to  be  observed  that  that    Support  to 

case  was  one  of  a  claim  for  support  of  one  building  by  another  in    acquired  by 

a  state  of  thincre  caused  by  an  accidental  subsidence  of  the  houses,  *^®^*7  7®^' 

.                                                    ...                                     enjoyment, 
and  not  the  ordinary  case  of  a  house  built  originally  upon  the  • 

edge  of  land  and  obviously  so  as  to  be  affected  by  the  removal  of    Yintnsrt'  Co. 

the  adjoining  land.     The  authorities  referred  to  by  the  Court 

with  doubt  have  reference  to  such  cases  as  this,  and  not  to  such  a 

one  as  that  before  the  Court ;  see  the  observations  of  the  Vice- 

Chancellor  Wood,  in  the  case  of  Hunt  v.   Peake  (o),  as  to  this 

point. 

It  was  laid  down  in  the  judgment  of  the  Court  of  Exchequer 
Chamber,  in  Bonomi  v.  Backhouse  (p),  that  the  right  of  support 
for  buildings,  when  acquired,  is  precisely  similar  in  its  character 
to  the  natural  right  of  support  for  the  soil. 

So  the  authorities  stood  when  the  now  leading  ceise  of  Angus  Anyun  v. 
V.  Dalton  and  the  Commmioners  of  her  Majesty^s  Works  and  Public  ^^^' 
Buildings  {q)  came  to  be  decided.  The  action  was  brought  by  the 
owners  in  fee  of  a  coEtch  factory  at  Newcastle-upon-Tyne,  to 
recover  damages  for  injuries  caused  by  the  defendants  the 
Commissioners,  and  by  their  contractor  the  defendant  Dalton,  in 
excavating  the  soil  of  the  adjoining  property,  on  which  the 
Probate  OflSce  was  to  be  built,  and  thereby  causing  the  plaintiffs' 
factory  to  fall.  It  appeared  that  the  plaintififs'  building  and  the 
adjoining  building  on  the  defendants'  land  were  estimated  to  be 
upwards  of  a  hundred  years  old ;  that  up  to  the  year  1849,  being 
about  twenty-seven  years  before  the  accident,  both  houses  had 

(o)  (I860),  29  L.  J.  Ch.  785  ;  1  Johns.  Rigbyv,  Bennett  (1882).  L.  R.  21  Ch.Div. 
705.  If  buildings  or  other  stmctures  559 ;  above,  p.  135  :  Xnrth  BrUixh  Rail- 
he  already  erected  apon  the  land  at  the  waif  v.  Turner»y  Ltd.  (1905),  6  F.  900  ; 
time  of  the  sererance,  the  right  of  Mf'ws'  Digest,  col.  257. 
support  for  them  would  exist  by  implied  The  judgment  of  the  Vice-Chancellor 
grant  (see  judgments  in  Ihigdale  v.  Wood  in  the  North  Eastern  Railway 
Robertson  (1857),  3  K.  &  J.  695  ;  Cale-  cane,  contains  an  exposition  of  the 
donian  Rail.  Co,  v.  Sprot,  2  M*Q.  Sc.  whole  law  on  this  subject :  and,  as  he 
App.  449:  /2i(?Aarrf»  ▼.  iZo*^,  ante,  p.  159  ;  points  out,  the  right  acquired  in  this 
cf .  Union  Lighterage  Co.  v.  London  Graving  manner  would  not  include  a  ri«rht  to 
Dock  Co.,  [1901]  2  Ch.  300 ;  [1902]  2  the  continuance  of  a  state  of  things, 
Ch.  657) ;  and  if  the  surface  were  con-  though  of  long  standing,  clearly  of  a 
reyed  for  the  express  purpose  of  erect-  temporary  and  accidental  character,  as, 
ing  buildings  or  any  other  structure,  ex.  gr.,  the  additional  support  to  the 
the  right  of  support  would  also  exist.  surface  caused  by  the  filling  of  a  mine 
See  judgments  in  Caledonian  Rail.  Co.  with  water  by  drowning. 

P«tr>,V'*;^-  v^^^«  *&f  I9  (^)  (l«^«).  E-  B.  *  E.  655  :  9  H.  L.  C. 

L.   J.    Ch.  808;   1   J.   &  H.  145;    on  ^"'^• 

appeal.  30  L.  J.  Ch.  160 :  2  De  G.  F.  &  (q)  (1878—81),  L.  R.  3  Q.  B.  D.  86  ; 

j;  423 ;    10  H.  L.  C.  333 ;    Siddons  v.  4  Q.  B.  Div.  162 ;  Ballon  v.  Angut,  6 

Short  (1877),  L.  R.  2  0.  P.  D.   672 ;  App.  Cas.  740. 
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.    ft  to     [been  occupied  as  dwelling-houses ;  that  in  that  year  the  plaintift' 
aoquired^y    predecessor  in  title  had  converted  his  house  into  a  coach  factory 

twenty  years'  ^^  g^,]^  ^  manner  as  materially  to  increase  the  pressure  on  the 
eojoyment.  «       .  .  . 

borders  of  his  own  soil  and  consequently  on  the  adjoining  pro- 
perty ;  that  this  had  been  done  without  the  express  assent  of  the 
defendants'  predecessor,  but  openly  and  without  any  attempt  at 
concealment ;  that  the  defendants  had  pulled  down  their  house 
and  the  wall  dividing  the  two  properties  without  injury  to  the 
factory ;  but  that,  in  excavating  in  their  land  for  the  purpose  of 
providing  cellarage  (which  had  not  previously  existed)  for  the 
oflSces  to  be  built,  they  had  dug  below  the  foundations  of  the 
plaintiffs'  building  without  leaving  sufficient  support,  and  had 
thus  brought  the  whole  building  to  the  ground. 

At  the  trial,  Lush,  J.,  directed  a  verdict  for  the  plaintiffs  for 
the  damages  claimed,  but  left  them  to  move  for  judgment  in 
order  to  have  the  questions  of  law  determined. 

On  motion  for  judgment,  it  was  argued  for  the  defendants, 
first,  that  the  plaintiffs'  factory  was  not  entitled  to  the  support 
claimed ;  and,  secondly,  that  the  Commissioners  were  not  respon- 
sible for  the  negligence  of  their  contractor. 

Upon  the  second  point,  the  Court  considered  itself  bound  by 
the  decision  in  Botcer  v.  Peaie  (r)  to  find  against  the  defendants ; 
and  this  finding  was  ultimately  affirmed  by  the  Court  of  Appeal 
and  the  House  of  Lords.  The  question  so  raised  is  dealt  with  in 
a  later  part  of  this  treatise  («). 

But  on  the  first  point,  which  raised  the  whole  question  of  the 
law  of  support,  the  judges  differed.  Lush,  J.,  adhering  in  sub- 
stance to  the  view  which  he  had  taken  at  the  trial,  thought  that 
the  plaintiffs  ought  to  succeed ;  and  rested  his  opinion,  partly  on 
the  doctrine  of  the  presumption  of  a  grant  after  twenty  years' 
uninterrupted  enjoyment,  and  partly  on  an  analogy  to  the 
Statutes  of  Limitation.  He  thought  that  the  decision  in  Bouomi 
V.  Backhouse  {t)  involved  the  very  point  in  question.  But  Cock- 
burn,  C.  J.,  held  that,  if  any  presumption  of  a  grant  was  derived 
from  twenty  years'  user,  it  was  open  to  be  rebutted,  and  that, 
when  it  was  proved  or  admitted  that  no  grant  or  assent  was  in 
fact  made  or  given,  the  presumption  was  at  an  end ;  and  further 
that,  the  enjoyment  not  being  capable  of  being  interrupted  by 


(r)  (1876),  L.  R.  1  Q.  B.  D.  321.  («)  Below,  Book  VI.  Chap,  II. 

(0  (1859),  E.  B.  &  j:.  656;  9  H.  L.  C.  60S, 
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[any  reasonable  means,  no  presumption  in  fact  arose.  Mellor,  J.,  ^/^^.^^  ^ 
agreed  with  the  Lord  Chief  Justice,  and  accordingly  judgment  acquired  by 
was  given  for  the  defendanta.  ^Tnfoymer' 

All  the  judges  agreed  that  the  right  to  support  was  not  an  ~^    j^^~" 
easement  within  the  Prescription  Act.  I>ait(m. 

On  appeal  (w),  Brett,  L.  J.,  agreed  with  the  majority  of  the  Appeal  to 
Court  below ;  but  Cotton  and  Thesiger,  L.  JJ.,  being  of  the  con-  Appeal, 
trary  opinion,  the  decision  was  reversed. 

Thesiger,  L.  J.,  while  admitting  that  the  presumption  of  a  lost 
grant  was  a  presumption,  not  "juris  et  de  jure,"  but  liable  to  be 
rebutted,  held  that  it  could  not  be  rebutted  by  mere  proof  by  the 
o^\Tier  of  the  servient  tenement,  that  no  grant  was  in  fact  made 
either  at  the  commencement  or  duiing  the  continuance  of  the 
enjoyment ;  in  fact,  it  "  is  in  the  nature  of  an  estoppel  by  conduct, 
which,  while  it  is  not  conclusive  so  far  as  to  prevent  denial  or 
explanation  of  the  conduct,  presents  a  bar  to  any  simple  denial  of 
the  fact,  which  is  merely  the  legal  inference  drawn  from  the  con- 
duct." The  cases  of  Barker  v.  RkharclHOu  {x)y  Webb  v.  Bir(l{y)y 
and  Chasemore  v.  JRic/iards  {z),  in  which  a  presumption  of  this 
nature  had  been  held  to  be  rebutted,  "  as  direct  authorities  go  no 
further  than  to  show  that  a  legal  incompetence  as  regards  the 
owner  of  the  servient  tenement  to  grant  an  easement,  or  a  physical 
incapacity  of  being  obstructed  as  regards  the  easement  itself,  or 
an  uncertainty  and  secrecy  of  enjoyment  putting  it  out  of  the 
category  of  all  known  easements,  will  prevent  the  presumption  of 
an  easement  by  lost  grant;  and,  on  the  other  hand,  indirectly 
they  tend  to  support  the  view  that,  as  a  general  rule,  where  no 
such  legal  incompetence,  physical  incapacity,  or  peculiarity  of 
enjoyment  as  was  shown  in  those  cases  exists,  uninterrupted  and 
unexplained  user  will  raise  the  presumption  of  a  grant,  upon  the 
principle  expressed  by  the  maxim,  '  Qui  non  prohibet  quod  pro- 
hibere  potest  assentire  videtur.' "  As  to  the  alleged  impossibility 
or  extreme  difficulty  of  obstructing  the  enjoyment  of  the  right  of 
support,  he  pointed  out  that  this  only  exists  where  the  servient 
tenement,  being  itself  covered  with  buildings,  enjoys  a  reciprocal 
benefit  from  the  dominant  tenement;  and  in  any  case  he  held 


(«)  (1878),  L.  R.  4  Q.  B.  Div.  162.  (y)  (1863),  13  C.  B.  N.  S.  841 ;  above, 

p.  339. 
(x)  (1821),  4  B.  &  A.  679 ;  23  R.  R.      *^  (.)  (1359),  7  H.  L.  C.  349 ;   above, 
400 ;  above,  p.  219.  p.  285. 
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[himself  bound  by  the  authorities  not  to  admit  the  argument  as 
sufficient. 

The  judgment  of  Cotton,  L.  J.,  was  to  the  same  effect. 

None  of  the  Lords  Justices  adopted  the  view  expressed  by 
Lush,  J.,  that  the  period  of  twenty  years  might  be  limited  for  the 
acquisition  of  a  right  to  support  by  analogy  to  the  Limitation 
Acts  {a) ;  and  none  of  them  seems  to  have  considered  tiiat  the 
right  might  be  an  casement  within  the  Prescription  Act  (6). 

But  although,  upon  the  main  question,  the  majority  of  the 
Court  of  Appeal  decided  in  favour  of  the  plaintiffs'  contention, 
the  Court  was  unanimously  of  opinion  that,  the  construction  of  the 
plaintiffs'  factory  being  somewhat  unusual,  the  jury  should  have 
been  asked  to  determine  whether  the  weight  which  had  been  put 
upon  the  adjoining  soil  was  such  as  the  owner  of  the  soil  could  be 
reasonably  expected  to  be  awai^e  of,  and,  on  this  ground,  directed 
the  defendants  to  elect  within  fourteen  days  whether  they  would 
take  a  new  trial  {c). 

The  option  was  not  exercised;  and,  judgment  having  been 
entered  for  the  plaintiffs  for  1,943/.,  the  amount  of  damages 
assessed  by  a  special  referee,  the  defendants  appealed  to  the 
House  of  Lords. 

The  appeal  {d)  was,  in  the  House  of  Lords,  twice  argued,  the 
second  time  before  seven  judges  of  the  High  Court  who  had  not 
yet  been  parties  to  any  decision  in  the  case(f).  The  judges, 
in  answering  the  questions  put  to  them  by  the  House,  were 
unanimous  in  advising  that  the  judgment  of  the  Court  of  Appeal 
was  justified  by  the  authorities;  and  two  only  of  them(/)  dis- 
approved of  the  principle  underlying  the  authorities.  But  the 
reasons  on  which  their  opinions  were  based  were  very  diverse. 
Pollock,  B.,  and  Field  and  Manisty,  JJ.,  did  not  refer  the  right  to 
support  to  any  presumption  of  grant  or  acquiescence,  but  treated  it 
as  a  proprietary  right,  to  be  aoquired  by  a  de  facto  enjoyment  for 
twenty  years ;  and  the  first- named  expressly  approved  of  the  con- 
clusion arrived  at  by  Lush,  J.,  at  the  trial,  that  the  rule  might  be 
derived  by  analogy  from  the  Statutes  of  Limitation.  On  the 
other  hand,  Lindley,  J.  (with  whom  Lopes,  J.,  agreed),  was  of 


(a)  See  per  Thesiger,  L.  J.,  L.  R.  4 
Q.  B.  Div.  170,  and  per  Brett,  L.  J., 
ibid.  199. 

(b)  Ibid.  170,  196. 

\e)  Ibid.  131,  187,  204. 


{d)  L.  R.  6  App.  Gas.  740. 

(e)  Pollock,  B.,  and  Reld,  lindley, 
Hanisty,  Lopes,  Fry,  and  Bowen,  JJ. 

(/)  Lindley  and  Pry,  JJ. 
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[opinion  that  support  was  an  easement  which,  after  twenty  years'  Support  to 
open  and  interrupted  enjoyment,  the  Court  would  presume  to  have  acquired  by 
been  granted,  even  though  it  should  be  proved  or  admitted  that  no  ^^^^^J  y^»' 

o  '  o  J:  enjoyment. 

sealed  or  written  grant  had  in  fact  been  executed ;  and  that  the  law  — — ^ 

which  required  the  servient  owner  to  remove  his  soil  in  order  to  Anffus. 
preserve  his  unrestricted  right  to  let  down  his  neighbour's  house, 
though  it  did  not  "  commend  itself  to  common  sense,"  was  com- 
pletely established  by  authority.  Fry,  J.,  felt  the  same  difficulty 
in  approving  of  the  principle  of  the  decisions,  holding  that  "  an 
excavation  for  the  sole  purpose  of  letting  down  a  neighbour's  house 
is  of  so  expensive,  so  difficult,  and  so  churlish  a  character,  that  it  is 
not  reasonably  to  be  required  in  order  to  prevent  the  acquisition  of 
a  right " ;  and  adding  that,  as  the  servient  owner  cannot,  "  except 
by  a  trespass  or  an  impertinence,"  ascertain  the  nature  of  his 
neighbour's  structure,  the  incidence  of  its  burden  on  the  soil,  or  the 
depth  and  character  of  its  foundations,  the  enjoyment  is  so  secret 
that  no  right  ought  to  be  founded  upon  it ;  but  he  also  thought 
the  authorities  conclusive  against  this  view  being  adopted  in 
practice.  Lastly,  Bowen,  J.,  reverting  to  some  extent  to  the 
opinions  of  the  Lord  Chief  Justice  and  Lord  Justice  Brett,  treated 
the  twenty  years'  rule  as  a  "  canon  of  evidence,"  and  held  that 
twenty  years'  user,  peaceful,  open,  and  as  of  right,  was  sufficient 
ground  for  inferring  a  lawful  origin  of  the  user,  and  that  the  in- 
ference could  only  be  met  by  showing  that  there  was  no  such 
lawful  origin,  either  at  law  (as  by  grant  or  covenant),  or  in  equity 
(as  by  agreement  or  acquiescence) ;  he  thought  the  decisions  showed 
that  the  enjoyment  was  capable  of  interruption. 

As  to  the  question  of  notice,  upon  which  the  plaintiffs  had 
obtained  from  the  Court  of  Appeal  the  option  to  have  the  case  re- 
tried, Lindley,  Lopes,  and  Bowen,  JJ.,  thought  that  this  should 
have  gone  to  the  jury,  while  the  remaining  judges  considered  the 
question  immaterial. 

It  should  be  added  that  Mr.  Justice  Lindley,  in  the  course  of  his 
opinion  (</),  discussed  the  important  question,  whether  the  enjoy- 
ment of  support  is  not  after  all  rather  affirmative  than  negative, 
and  so  capable  of  interruption  by  the  short  method  of  an  action  of 
trespass,  and,  in  the  absence  of  interruption,  ripening  into  an  ease- 
ment under  the  2nd  section  of  the  Prescription  Act.  "  Support," 
he  said,  "  even  when  lateral,  involves  pressure  on  and  an  actual  use 

(^)  L.  R.  6  App.  Ca8.  at  p.  764. 
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Bopiwrt  to    [of  the  kterally  supporting  soil No  trace  is  to  be  found  in 

acquired  by    our  law  books  of  any  action  at  law  or  suit  in  equity  based  upon 
*  ra°o^  ^ent^'  ^^^  wrong  done  to  the  owner  of  the  servient  tenement ;  and  the 

— — general  opinion  certainly  is,  that,  in  the  absence  of  actual  damage 

jin^ua,  to  the  soil,  no  such  action  or  suit  could  be  maintained.  Upon 
principle,  I  confess  I  do  not  see  why  this  should  be  so.  If  a 
person  builds  so  near  the  edge  of  his  own  land  as  to  use  his  neigh- 
bour's land  to  support  his  house  without  his  neighbour's  consent,  I 
do  not  see  why  such  neighbour  should  have  no  cause  of  action. 
The  enjoyment  of  light  coming  across  adjoining  land,  and  the 
enjoyment  of  the  use  of  such  land  for  support,  are  in  some  respects 
entirely  different ;  for  no  use  is  made  of  a  man's  property  by 
opening  a  window  on  other  property  near  it,  and  a  right  not  to  be 
overlooked  is  not  recognized  by  our  law.  At  the  same  time,  in 
every  case  in  which  the  right  to  lateral  support  is  alluded  to,  it  is 
treated  as  analogous  to  the  right  to  light,  and  the  difference  to 
which  I  have  drawn  attention  has  not  been  dwelt  upon  or  treated 
as  material.  Nevertheless,  whatever  my  own  opinion  would  be, 
looking  at  the  matter  theoretically,  I  am  not  prepared  to  say  that 
an  action  for  damages,  or  an  injunction,  could  be  maintained  in 
such  a  case  as  I  have  supposed.  The  authority  against  it,  although 
purely  negative,  would  in  my  judgment,  be  considered  as  too  strong 
to  be  got  over.  If,  however,  your  lordships  should  be  of  a  different 
opinion,  I  apprehend  that  it  would  follow  that  the  Prescription  Act 
(2  &  3  Will.  4,  c.  71,  s.  2)  would  apply  to  and  include  an  easement 
of  lateral  support,  and  the  law  upon  this  important  subject  would 
then  be  contained  in  the  provisions  of  that  statute.  But  all  the 
judges  before  whom  this  case  has  come  concur  in  holding  the  Pre- 
scription Act  not  to  apply ;  and,  in  the  absence  of  authority  to 
the  contrary,  I  am  not  prepared  to  differ  from  them." 

On  the  same  subject,  Mr.  Justice  Fry  made  the  following 
observations  in  a  contrary  sense  (A) : — 

**  It  has  been  argued  at  your  lordships'  bar,  that  the  doctrine  (/*) 
applies  in  its  simplest  form  to  the  right  in  question ;  for  it  has 
been  contended  that  the  act  of  building  a  house  on  one  piece  of 
land  which  derives  lateral  support  from  the  adjoining  soil  of  a 
different  owner  is  both  actionable  and  preventible,  and  that  there- 
fore time  constitutes  a  valid  bar.     Is  such  a  building  actionable? 


(A)  L.  B.  6  App.  Caa.  at  p.  776. 

(»)  So.  Qui  non  prohibet  quod  prohibero  potest  assentire  yidetor. 
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[I  think  not.  The  kteral  pressure  of  a  heavy  building  on  soft  Support  to 
ground  which  causes  an  ascertainable  physical  disturbance  in  a  acquired  bj 
neighbour's  soil  would  no  doubt  be  trespass;    but  no  one  ever  *enjo^m^^t" 

heard  of  an  action  for  the  mere  increment  caused  by  reason  of  a  — --; 

new  buildmg  to  the  pre-existing  lateral  pressure  of  soil  on  soil,  Anffus. 
producing  no  ascertainable  physical  disturbance.  If  that  were  the 
law,  no  one  could  rightly  build  on  the  edge  of  his  land  unless  he 
built  upon  a  rock;  and  yet  the  building  of  walls  and  other 
structures  on  the  borders  of  land  is  universally  recognized  as 
lawful.  Nay,  more,  any  erection  of  a  house  would  give  a  right 
of  action,  not  only  to  the  adjoining  neighbours,  but  to  every 
owner  of  land  within  the  unascertainable  area  over  which  the 
increase  of  pressure  must,  according  to  the  laws  of  physics,  extend. 
Such  an  increase  of  pi-essure,  when  unattended  with  ascertainable 
physical  consequences,  is,  in  my  opinion,  one  of  those  minima  of 
which  the  law  takes  no  heed.  The  distinction  between  the 
principle  applicable  to  water  collected  into  visible  streams  and 
that  running  in  invisible  ones  through  the  ground,  affords  a  very 
good  analogy  to  the  distinction  which  I  draw  between  the  pressure 
of  an  adjoining  house  which  produces  a  visible  displacement  of 
the  soil,  and  that  which  produces  no  visible  or  ascertainable  result, 
but  is  only  a  matter  of  inference  from  physical  science  or 
subsequent  experiment." 

Mr.  Justice  Bowen's  observations  on  the  same  point  (k)  appear 
to  indicate  that  he  agreed  in  principle  with  Mr.  Justice  Lindley. 

The  House  of  Lords  (/)  unanimously  dismissed  the  appeal ; 
and  it  is  of  importance  to  notice  the  grounds  upon  which  their 
lordships'  opinions  in  favour  of  this  course  proceeded. 

The  Lord  Chancellor  (Lord  Selbome),  after  showing  that  the  Opinion  of 
right  of  support  to  buildings  was  not  a  natural  but  a  conventional  J^,!^ 
or  acquired  easement,  expressed  his  agreement  with  the  views  of 
Lindley,  J.,  and  Bowen,  J.,  "that  it  is  both  scientifically  and 
practically  inaccurate  to  describe  it  as  one  of  a  merely  negative 
kind.  What  is  support  ?  The  force  of  gravity  causes  the  super- 
incumbent land  or  building  to  press  downward  upon  what  is 
below  it,  whether  artificial  or  natural ;  and  it  has  also  a  tendency 
to  thrust  outwards,  laterally,  any  loose  or  yielding  substance,  such 
as  earth  or  clay,  imtU  it  meets  with  adequate  resistance.     Using 


{k)  L.  R.  6  App.  Gas.  at  p.  784.  Selbome,  0.,  and  Lords  Coleridge,  Pen- 

(/)  The   Loida    present   were    Lord      zance,  Blackburn  and  Watson. 
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Sapporfc  to 
buildingfs 
acquired  by- 
twenty  years' 
enjoyment. 

Dalton  V. 
Angus. 


Lord 
Penzance. 


[the  language  of  the  law  of  easements,  I  say  that,  in  the  case  alike 
of  vertical  and  of  lateral  support,  both  to  land  and  to  buildings, 
the  dominant  tenement  imposes  upon  the  servient  a  positive  and 
a  constant  burden,  the  sustenance  of  which  by  the  servient 
tenement  is  necessary  for  the  safety  and  stability  of  the  dominant 
It  is  true  that  the  benefit  to  the  dominant  tenement  arises,  not 
from  its  own  pressure  upon  the  servient  tenement,  but  from  the 
power  of  the  servient  tenement  to  resist  that  pressure,  and  from  its 
actual  sustenance  of  the  burden  so  imposed.  But  the  burden  and 
its  sustenance  are  reciprocal  and  inseparable  from  each  other,  and 
it  can  make  no  difference  whether  the  dominant  tenement  is  said 
to  impose,  or  the  servient  to  sustain,  the  weight." 

From  these  considerations  it  followed  that  the  right  to  support 
was  to  some  extent  afltonative,  and  so  properly  the  subject,  not 
of  covenant  only  (w),  but  of  grant.  It  was  also  capable  of 
interruption,  if  not  by  action,  at  least  by  the  removal  of  the 
supporting  soil ;  and,  if  in  some  cases  it  did  not  suit  the  purpose 
of  the  supporting  owner  to  exercise  this  right  of  removal,  it  was 
the  policy  of  the  law  that  his  inaction  (whether  due  to  negligence 
or  to  his  own  preponderating  interest)  should  in  time  confer  a 
possessory  title  upon  his  neighbour.  The  right  of  support  then, 
being  an  easement,  not  purely  negative,  capable  of  being  granted 
and  also  capable  of  being  interrupted,  was  within  the  2nd  section 
of  the  Prescription  Act;  and  the  question  of  grant  or  no 
grant  was  excluded.  And,  even  though  the  Prescription  Act 
should  not  apply,  the  presumption  of  a  lost  grant  could  not  be 
rebutted  by  showing  that  no  grant  had  in  fact  been  made.  As  to 
the  question  of  notice,  a  landowner  who  sees  building  operations, 
or  alterations  of  an  existing  building,  in  progress  upon  the  borders 
of  his  property,  must  have  imputed  to  him  the  knowledge  that  the 
building  will  require  fresh  support  from  the  adjoining  land ;  and, 
if  everything  is  done  honestly  and  (as  far  as  possible)  openly,  he 
must  be  fixed  with  knowledge  of  the  amount  of  support  enjoyed. 
No  question  need  therefore  have  been  submitted  to  the  jury. 

Lord  Penzance  expressed  the  opinion  that,  if  the  matter  were 
res  Integra,  it  might  properly  be  held  that  a  building  owner 
acquired,  immediately  upon  erecting  a  house,  the  right  to  have  it 
supported  by  the  adjacent  soil;  but  he  agreed  with  Fry,  J., in 
tbinkiTig  that  length  of   enjoyment  could  only  oonfer  a  title 


(i«)  See  per  Littledale,  J.,  in  Moore  v.  Ratcson  (1824),  3  B.  &  C.  340  ;  27  R.  B.  375. 
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[through  the  acquiescence  of  another,  and  that  an  enjoyment  which  ^PR^^  ^ 
was  both  secret  and  incapable  of  being  interrupted  without  an  acquired  by 
unreasonable  waste  of  labour  and  expense,  was  no  evidence  of  ^^^^ly^^^f 

acquiescence,  and  should  not  on  principle  be  made  the  basis  of  any         ^^^ 

right.     However,  he  considered  that  the  ruling  of  Lush,  J.,  was       An^us, 
entirely  supported  by  the  authorities,  and  that  the  appeal  should 
on  this  ground  be  dismissed. 

Lord  Blackburn  thought  that  the  fiction  of  a  lost  grant,  how-  Lord 
ever  introduced,  was,  not  a  rule  of  evidence  which  a  jury  might  or 
might  not  conform  to,  but  an  established  doctrine  of  the  Court ; 
and  that  to  refuse  to  administer  such  a  rule,  when  established,  was 
at  least  as  much  an  usurpation  of  legislative  authority  as  it  was  at 
first  to  introduce  it.  He  did  not  consider  that  acquiescence  or 
laches  was  the  sole,  or  indeed  the  chief,  principle  on  which  pre- 
scriptive rights  were  founded.  Prescription,  or  usucapio,  was  a 
matter  not  of  natural  justice  but  of  positive  law,  differing  in 
different  countries ;  and  the  authorities  showed  that  the  English 
law  conferred  a  right  after  twenty  years'  enjoyment.  The  servient 
owner  had  notice  that  some  support  was  required ;  and  this  was 
enougb  to  put  him  on  inquiry. 

Lord  Blackburn  thought  it  unnecessary  to  decide  the  question 
whether  support  was  within  the  Prescription  Act.  But,  inciden- 
tally, he  supplied  an  answer  to  the  argument  drawn  by  Mr.  Justice 
Fry(n)  from  the  impossibility  of  pushing  the  doctrine  of 
Mr.  Justice  Lindley  to  its  extreme  limits.  "  The  distinction,"  he 
said  (o),  "  between  a  right  to  light  and  a  right  of  prospect,  on  the 
ground  that  one  is  matter  of  necessity  and  the  other  of  delight,  is 
to  my  mind  more  quaint  than  satisfactory.  A  much  better  reason 
is  given  by  Lord  Hardwicke  in  Attorney-General  y.  Doughty  {p)y 
where  he  observes  that,  if  that  was  the  case,  there  could  be  no 
great  towns.  I  think  this  decision,  that  a  right  of  prospect  is  not 
acquired  by  prescription,  shows  that,  whilst  on  the  balance  of  con- 
venience and  inconvenience  it  was  held  expedient  that  the  right  of 
light,  which  could  only  impose  a  burthen  upon  land  very  near  the 
house,  should  be  protected  where  it  had  been  long  enjoyed,  on  the 
same  ground  it  was  held  expedient  that  the  right  of  prospect, 
which  would  impose  a  burthen  on  a  very  large  and  indefinite  area, 
should  not  be  allowed  to  be  created,  except  by  actual  agreement. 


(w)  Above,  p.  398.  (o)  L.  R.  6  App.  Cae.  at  p.  824. 

[P)  (1788),  2  Ves.  Sen.  453. 

26 
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Support  to     [And  this  seems  to  me  the  real  ground  on  which  Webb  v.  Bird  and 

acquired%r    Chasemorc  V.  Richards  are  to  be  supported.     The  rights  there 

twenty  years'  claimed  were  analogous  to  prospect  in  this,  that  they  were  ve^e 

^   and  undefined,  and  very  extensive.     Whether  that  is  or  is  not  the 

Angus,  reason  for  the  distinction,  the  law  has  always,  since  Bknd  y» 
Mosek't/,  been  that  there  is  a  distinction;  that  the  right  of  a 
window  to  have  light  and  air  is  acquired  by  prescription,  and 
that  a  right  to  have  a  prospect  can  only  be  acquired  by  actnal 
agreement." 
Opinion  of  Lord  "VVatson  agreed  with  Lord  Selbome  in  holding  that  the 

'  right  of  support  to  a  building,  whether  lateral  or  vertical,  was  a 
positive  easement ;  being,  as  he  said,  probably  influenced  by  the 
consideration  that  a  decision  that  the  easement  was  negative  would 
form  an  unsatisfactory  precedent  in  Scotland,  where  positive  servi- 
tudes alone  are  capable  of  being  acquired  by  prescription.  He 
thought  that  no  question  of  fact  need  have  been  submitted  to  the 
jury. 
Opinion  of  Lord  Coleridge  did  not  deliver  a  detailed  opinion,  but  expressed 

Coleridge.  his  concurrence  in  the  judgments  of  Lords  Selbome  and  Blackburn. 
He  did  not  say  whether  he  agreed  with  the  former  in  holding  the 
easement  to  be  a  positive  one. 

The  question  last  referred  to  must  probably  be  regarded  as  an 
open  one.  It  is  obvious  that  a  decision,  that  the  enjoyment  of 
support  to  building?  is  a  positive  act,  capable  of  ripening  under 
the  Prescription  Act  into  an  easement,  and  capable  of  being  pre- 
vented by  the  short  method  of  an  action  by  the  adjoining  owner 
for  trespass,  would  be  of  the  greatest  moment  to  all  owners  of 
immovable  property,  and  would  render  every  building  operation  a 
matter  of  great  risk  and  expense.  At  present  the  balan(^  of 
authority,  so  far  as  the  number  of  dicta  goes,  must  be  held  to  be 
against  this  view  (q). 

But  the  decision  of  the  House  of  Lords  may  be  taien  as  finally 
establishing  the  rule,  that  twenty  years'  enjoyment  of  support  to 
a  building,  whether  from  the  adjacent  or  from  the  subjacent  land, 
being  peaceable,  open  and  as  of  right,  will  (either  by  a  right 
springing  out  of  the  enjoyment  at  the  common  law,  or  under  tiie 
Prescription  Act,  or  under  the  doctrine  of  presumed  grant)  confer 
the  right  to  have  the  support  continued;  that,  if  the  right  is 


{q)  Bat  see  the  judgments  in  Union  Lighterage  Co,  v.  London  Gnmng  Dock  G>., 
[1902]  2  Ch.  557. 
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[based  on  the  presumption  of  a  grant  founded  on  the  enjoyment,  ®^PP^?^  ^ 
the  presumption  is  absolute  and  cannot  be  rebutted  by  showing  acquired  by 
that  no  grant  has  in  fact  been  made ;  and  that,  if   notice  be  ^^^jo^^n*™' 

material,  then,  in  the  absence  of  any  wilful  fraud  or  concealment,    —jrj 

the  outward  appearance  of  the  building  is  sufficient  notice  to  all       Angus. 
persons  concerned  of  the  amount  of  support  which  it  requires  (r).] 

It  may  be  suggested  that  there  are  cases  in  which,  though  the  Some  cases 
house  be  modem,  damages  may  be  recovered  for  an  injury  done  damages  may 
to  it  by  digging  too  near  the  common  boundary.     If  the  owner  ^hJ^^ho^ 
establishes  his  right  to  support  for  his  soil,  and  the  jury  should  is  modem, 
be  of  opinion  that  the  land  would  have  fallen  in,  in  consequence  of 
the  digging,  even  had  no  additional  weight  been  imposed  by 
building,  the  value  of  the  house  falling  with  the  land  might, 
it  seems,  be  recovered  as  damage  resulting  from  the  principal 
injuiy  («). 

Assuming,  however,  that  a  right  to  the  support  of  the  adjacent  Bofldrngfl 
land  has  been  obtained  by  the  enjoyment  of  an  ancient  house,  it  in  repair, 
appears  that  a  condition  is  imposed  upon  the  party  entitled  to 
such  support,  that  he  shaU  do  nothing  within  the  period  requisite 
for  conferring  an  easement  which  shall  have  the  effect  of  in- 
creasing the  burthen  imposed  upon  his  neighbour.  Hence,  if  an 
excavation  be  made  near  an  ancient  house,  which  falls  imme- 
diately afterwards,  "if  the  building  fall  in  consequence  of  its 
infirm  condition,  that  would  not  be  a  damage  by  the  act  of  the 


(r)  Compare  the  judgments    of   the  be  included  in  the  damages.    Smith  v. 

three  Lori  Justices  m  Union  LighUrage  Thackerah  (1866),  L.  R.  1  C.  P.  664 ;  35 

Co,  V.  London  Graving  Dock  Co,,  ubi  sup.  L.  J.  0.  P.  276,  which  appears  to  throw 

(*)  See  Wyatt  v.  Harrison   (1832),   3  some  doubt  upon  the  principle,  is  com- 

JB.  &  Ad.  871;  37  R.  R.  666.     [This  mQTi\/edLoii\si.Att.-Gen.Y.  Conduit  Colliery 

has  been  decided  accordinfirlj  in  Stroyan  Co.,  [1895]  1  Q.  B.  at  p.  313  ;  and  it  is 

V.  Ktuncles  and  Earner  v.  Knowles  (1861),  noticeable  that  in  that  case  Stroyan  v. 

6  H.  &  N.  454  ;  and  the  same  principle  Knowles  does  not  seem  to  have  been  cited, 

is  recognized  by  Wood,  V.-C,  in  Hmw^  Damages  may  aUo    be    recovered    for 

▼.  Feake  (1860),  29  L.  J.  Ch.  785;    1  letting  down   a   modern   house  where 

Johns.   705,  and  by  Cbannell,    P.,  in  the  person  excavating  in  the  adjoining 

Miehardsv.  Jenkins  (1863),  18  L.  T.  N.  S.  land  is  not  the  owner  of  snch  land,  but 

437;  17  W.  R.  30.     In  Manchester  Cor-  a  trespasser.     Jeffries  y,  JFilliams  {\SoO)j 

poration    v.   New    Moss    Colliery,    Ltd.,  5  Exch.  792;  Bibbyv.  Carter  (1859),  4 

[1906]  2  Ch.  664,  it  was  proved  that  the  H.  &  N.  153.   The  decision  in  Richards  v. 

subsidence  complained  of  would  have  Jenkins,  ubi  sup.,  appears  to  rest  partly 

occurred  to  an  equal  extent  if  certain  on  this  groimd. 

works  of   the  plaintiffs  had  not  been  In    Shcrbrook    v.    Tufnell  (1882),   46 

erected  on  the  land.     An  in  junction  was  L.  T.  N.  S.  886,  a  right  to  support  for 

granted  with  an  enquiry  as  to  damages,  modem  houses  was  held  to  have  been 

but  it  does  not  appear  that  any  directions  reserved  by  implication  (as  an  easement 

were  given  as  to  whether  or  not  the  of  necessity)  on  a  g^nt  of  the  adjoining 

injury  to  the  plaintiffs'  works  were  to  land.] 

26(2) 
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additional 
burthen. 


Buildings 
must  be 
properly 
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[defendant  (^)  ]  excavator;"  but,  even  supposing  the  building 
to  be  so  far  out  of  repair  that,  "  in  the  ordinary  progress  of  decay, 
it  would  have  fallen  in  a  short  time,"  it  appears  from  the  dedaon 
in  Lodd  v.  Holme  (w),  "that  the  neighbour  had  no  right  to  accelerate 
its  fall  by  removing  its  support." 

It  is  obvious  that  if  a  party  claiming  such  an  easement  has, 
during  the  period  of  the  acquisition  of  it,  done  or  omitted  to  do 
anything  to  his  own  house  by  which  its  coherence  and  capadfy 
to  stand  unsupported  is  diminished,  or  if,  by  excavating  his  own 
soil  or  other  means,  he  has  weakened  the  support  before  then 
afforded  by  his  own  soil — so  that,  to  enable  it  to  stand,  an  ad- 
ditional amount  of  support  is  required  from  the  neighboiuing 
land — he  has  thereby  imposed  an  increased  burthen  upon  it,  which 
there  has  been  no  ancient  user  to  oblige  the  neighbour  to  submit 
to;  and  hence  it  seems  to  follow  that,  if  the  damage  sustained  would 
not  have  accrued  but  for  the  modem  alteration  or  neglect  of  the 
party  claiming  the  easement,  he  has  no  right  of  action,  though 
his  house  might  have  stood  had  there  been  no  excavation, — as  such 
continuing  to  stand  could  only  have  been  caused  by  receiving  a 
degree  of  support  from  the  adjoining  soil  which  the  owner  of  it  was 
under  no  obligation  to  supply  (;r).  In  the  case  of  Dodd  v.  Sobne 
this  point  does  not  appear  to  have  been  distinctly  considered. 

The  same  reasoning  would  seem  to  apply  to  the  case  of  a  house 
originally  built  in  a  weak  and  insuflBcient  manner,  in  consequence 
of  which  it  required  a  greater  degree  of  support  than  would  be 
requisite  for  a  well-built  house.  Unless  there  was  some  external 
indication  of  the  weakness  of  the  building,  the  neighbour  would 
be  altogether  in  ignorance  that  a  greater  degree  of  lateral  pres- 
sure was  exerted  than  would  have  been  the  case,  had  the  house 
possessed  the  ordinary  degree  of  coherence  of  one  well  huili 
[But,  in  view  of  the  decision  in  Dalton  v.  Angus,  it  is  doubtful 
whether  anything  short  of  industrious  concealment  would  in  such 
a  case  deprive  the  owner  of  the  building  of  the  benefit  of  the  lapse 
of  time  (y).] 


(0  Per  Taunton,  J.,  in  J)odd  v.  Holme 
(1834),  1  A.  &  E.  606 ;  40  R.  R.  344. 

(w)  (1834),  1  A.  &  E.  493  ;  40  R.  R. 
344. 

{x)  [See  Corporation  of  Binninghain  v. 
Ailefiy  quoted  above,  p.  373,  n.  (rf).] 

(y)  In  America  some  of  the  States 
deny  any  right  to  prescribe  for  support 


to  buildings,  as  they  deny  the  ri^M  to 
prescribe  for  light:  ** Neither  in  the 
case  of  the  window  opening  out  on 
another  man's  land,  or  of  a  building 
erected  on  the  dividing  line,  has  the 
owner  committed  an  act  against  which 
his  neighbour  can  protest.  He  has  not 
touched  his  property,  or  invaded  any 
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Acquisition  of 
the  eftsement. 


A  question  of  equal  practical  importance,  but  presenting  greater 
difficulties  and  [until  recently]  not  elucidated  ty  any  direct 
authority,  arises  where  the  owner  of  an  ancient  house  claims  a 
right  to  have  it  lean  against  and  be  supported  by  the  house  of  his 
neighbour. 

The  obstacle  to  the  acquisition  of  this  easement  by  user  arises  Claia. 
from  the  natural  secrecy  of  the  mode  of  its  enjoyment,  and  the 
consequent  difficulty  of  showing  that  it  has  been  had  with  the 
knowledge  of  the  owner  of  the  servient  tenement.  In  order  to 
give  rise  to  any  question  of  the  existence  of  this  easement,  a  man 
must  have  built  to  the  extremity  of  his  own  soil ;  and  supposing 
him  to  have  built  perpendicularly,  as  he  may  reasonably  be  ex- 
pected to  have  done,  whatever  additional  pressure  may  thereby 
be  exerted  on  the  soil,  there  would  be  none  upon  the  adjoining 
house.  Supposing,  however,  that  some  deviation  from  the  per- 
pendicular should  have  originally  existed,  or  have  been  caused 
subsequently  by  the  imperfect  state  of  the  building,  but  to  so  small 
an  extent  or  in  such  a  position  as  not  to  be  apparent  to  the  owner 
of  the  adjoining  house,  the  ignorance  of  the  neighbour  would 
exclude  the  presumption  of  that  "  negligence  and  patience,"  from 
which  alone  his  consent  to  the  imposition  of  the  easement  could  be 
inferred. 

If,  on  the  other  hand,  the  manner  of  imposing  the  pressure  be 
of  such  a  manifest  and  visible  nature  as  to  afford  the  requisite 
indication  to  the  adjoining  owner,  it  would  appear  that  an  ease- 
ment of  this  kind  may  be  acquired  in  the  same  manner  as  any 
other  easements ;  as,  for  instance,  where  a  beam  is  inserted  in  the 
wall  of  the  neighbour's  house.  A  further  objection  would  arise 
from  the  difficulty  on  the  part  of  the  servient  owner  in  resisting 
the  right  thus  sought  to  be  acquired. 


right,   or  ^ven  any  cause  of   action.  an  abuse,  of  the  terms  licence,  grant, 

He  had  a  nght  to  use  or  build  on  his  and  acquiescence,  to  say  he  has  acquired 

lot  to  the  farthest  limit  of  his  boundary.  a  right  by  means  thereof  from  the  owner 

He  has  only  done  this,  and  he  never  of  the  adjacent  lot.  .  .  .  It  is  a  mockery 

had  any  use  or  possession  or  enjoyment  to  say  ho  might  have  dug  up  his  land 

of  any  right,  corporeal  or  incorporeal,  daring  the  period  of  prescription."    Per 

belonging  to  another,  to  which  objection  Trippe,  J.,  in  Mitchells,  Mayor  of  Borne, 

oonid  in  any  form  be  made ;   and  it  49  Ga.  19 ;  15  Am.  Kep  669.] 


would  therefore  be  a  mistake,  as  well  as 
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Necessity. 


Prescriptioii. 


Feyton  v. 
Mayor  of 
London, 


From  the  expression  in  the  judgment  in  Peyton  v.  The  Mayor 
of  London  (s),  "  it  did  not  appear  whether  the  two  houses  had  been 
erected  at  the  same  time,  and  whether  the  freehold  in  hoth  had 
originally  belonged  to  the  same  person,"  Lord  Tenterden  seems  to 
have  inclined  to  the  opinion  that,  had  such  a  union  existed,  an 
easement  of  support  would  have  arisen  upon  their  severance ;  [and 
to  the  same  effect  are  the  dicta  of  Lord  Justice  Thesiger  in  Angm 
v.  Dalton  (a)  and  Wheeldon  v.  Burrows  (6)].  Such  an  acquisition 
of  an  easement  has  obviously  no  connection  with  the  title  by  pre- 
scription, but  rather  results  from  the  doctrine  of  the  disposition  of 
the  owner  of  two  tenements. 

It  might  also  be  urged  that  such  a  right  to  support  would  be  an 
easement  of  necessity,  as,  without  it,  the  ho\ise  granted  or  retamed 
could  not  exist  {c).  The  right  of  support  in  cases  of  this  nature 
was  distinctly  recognized  in  the  ci\il  law  (c?). 

The  more  ancient  authorities  appear  to  be  altogether  silent  upon 
the  point,  whether  such  an  easement  can  be  acquired  by  prescrip- 
tion ;  and  in  the  first  modem  case  which  bears  directly  upon  the 
subject  {e)y  the  declaration  was  unfortunately  so  ill  drawn  that  the 
Court  were  not  called  upon  to  decide  the  question  of  right ;  and, 
indeed,  in  argument  hardly  any  attempt  appears  from  the  report 
to  have  been  made  to  maintain  the  right  to  support  upon  the 
general  principles  of  the  law  of  easements.  The  facts  of  this  case, 
the  poLuts  made  in  argument,  and  the  reasons  which  influenced  the 
Court,  suflBciently  appear  in  the  judgment  delivered  by  Lord 
Tenterden. 

"  This  was  a  special  action  upon  the  case  brought  by  the  plain- 
tiffs, as  the  reversioners  of  a  house  in  Cheapside,  in  the  occupation 
of  their  tenant  under  a  lease,  against  the  defendants  as  owners  of 
the  adjoining  house,  for  injury  sustained  in  consequenoe  of  pulling 
down  the  defendants'  house.  The  first  count  of  the  declaration, 
after  alleging  the  plaintiffs'  interest  in  a  house  which  in  part 


{z)  (1829),  9  B.  &  C.  736 ;  33  R.  R. 
311. 

(a)  (1878),  L.  R.  4  Q.  B.  Div.  at 
p.  167. 

(b)  (1879),  L.  R.  12  Ch.  Div.  at  p.  69. 
Cf.  the  judgment  in  DuydakY,  Hobertton 
(1867),  3  K.  &  J.  695. 

(e)  [See  Richards  v.  Jtote,  ante,  p.  169  ; 
and  Suffield  v.  Brown  (1864),  4  De  G.  J. 
&  S.  185;  10  Jur.  N.  S.  114,'  33  L.  J.  Ch. 
249,  ante,  p.  161.] 

(d)  Binaa  quis  adea  habebat  und  con- 


tignatione  tectas ;  ntraflquo  diyenis  le- 
gavit :  dixi,  quia  magis  plaeet  tignom 
porae  daoram  esse,  ita  nt  certe  pirtes 
cujusqne  sint  oontignationis,  ex  region 
cuj  usque  domini  fore  tigna;  nee  uHaffi 
invicem  habituros  actionem,  "^'iw  non 
esse  immissom  habere."  Nee  mterest, 
pure  utrisque,  an  sub  conditione  alteri 
ffides  legates  sint.— Dig.  8,  2,  36,  do 
sery.  pned.  urb. 

{e)  Feyton  v.  Mayor  of  London  (1829), 
9B.  &6.  725;  33R.  R.  311. 
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adjoined  a  house  of  the  defendants,  charged  that  the  defendants 
unskilfully,  wrongfully,  and  improperly  altered,  pulled  down,  and 
removed  their  house  adjoining  to  the  plaintiffs'  house,  without 
shoring  up,  propping,  or  duly  securing  the  plaintiffs'  house,  in 
order  to  prevent  the  same  from  being  injured  by  the  altering, 
pulling  down,  and  removing  of  the  defendants'  house ;  so  that  for 
want  of  such  shoring  up,  propping,  or  otherwise  duly  securing 
the  plaintiffs'  house,  that  house  was  greatly  injured,  weakened, 
and  in  part  fell  down.  The  second  count,  alleging  that  the 
houses  adjoined  and  were  connected  by  a  party-wall,  charged  that 
the  defendants  so  negligently,  unskilfully,  wrongfully,  and  im- 
properly conducted  themselves  in  and  about  the  altering,  taking 
away,  pulling  down,  and  removing  the  defendants'  house,  that  the 
plaintiffs'  house  was,  by  such  negligent,  unskilful  and  improper 
conduct  greatly  weakened,  ruined  and  dilapidated,  and  in  part 
fell  dovm. 

'^  The  declaration  in  this  case  does  not  allege,  as  a  fact,  that 
the  plaintiffs  were  entitled  to  have  their  house  supported  by  the 
defendants'  house,  nor  does  it  in  our  opinion  contain  any  allega- 
tion from  which  a  title  to  such  support  can  be  infeired  as  a  matter 
of  law.  The  complaint  also  in  both  counts  relates  to  the  fact  of 
taking  down  the  defendants'  house,  and  the  manner  in  which  that 
was  done.  The  first  count  is  evidently  framed  upon  a  supposition 
that  it  was  the  duty  of  the  defendants  to  use  the  necessary  means 
to  sustain  the  plaintiffs'  house  when  they  took  down  their  own ; 
the  second  count  is  more  general,  but  it  does  not  charge  the  want 
of  notice  of  taking  down  the  defendants'  house  in  order  that  the 
plaintiffs  might  themselves  use  the  necessary  means  to  sustain 
their  own  property,  as  the  injury  complained  of :  and,  therefore, 
in  our  opinion  the  action  cannot  be  maintained  upon  the  want  of 
such  a  notice,  supposing  that,  as  a  matter  of  law,  the  defendants 
were  bound  to  give  notice  beforehand ;  upon  which  point  of  law 
we  are  not,  in  this  case,  called  upon  to  give  any  opinion. 

"I  have  been  thus  particular  in  noticing  the  declaration,  be- 
cause it  furnishes  an  answer  to  much  of  the  learned  arguments 
that  were  advanced  on  the  behalf  of  the  plaintiffs  in  support  of 
the  tvIq  for  a  new  trial. 

"  At  the  trial  of  the  cause  before  me  at  Gmldhall,  it  appeared 
upon  the  plaintiffs'  evidence  that  the  two  houses  were  very  old 
and  decayed,  the  party- wall  between  them  weak  and  defective ; 
that  for  some  time  pieces  of  timber,  called  struts,  have  been 


Support  to 
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carried  across  Honey  Lane,  on  the  east  side  whereof  the  defen- 
dants' house  was  situate,  to  the  opposite  house  on  the  west  side 
of  that  lane ;  that  the  plaintiffs'  house  adjoined  the  defendants* 
eastward ;  that  these  struts,  by  preventing  the  defendants'  house 
from  falling  westward,  had  the  effect  also  of  preventing  the 
plaintiffs'  house  from  falling  that  way ;  that  when  the  defendants' 
house  was  taken  down  these  struts  were  necessarily  removed,  and 
no  other  and  longer  struts  substituted  extending  from  the  plain- 
tiffs' house  to  the  house  on  the  opposite  side  of  Honey  Lane,  nor 
any  upright  shores  placed  within  the  plaintiffs'  house  to  sustain 
the  floors  and  roof  without  the  aid  of  the  party- wall ;  and  if  either 
of  these  measures  had  been  adopted  the  plaintiffs'  house  might 
have  stood;  but  that,  neither  of  them  being  adopted,  it  soon 
became  separated  from  the  house  adjoining  to  it  on  the  east,  and 
either  partly  fell  or  was  necessarily  taken  down  and  rebuilt,  being 
injured,  dangerous,  and  uninhabitable.  It  did  not  appear  whether 
the  two  houses  had  been  erected  at  the  same  time,  or  at  different 
times ;  from  their  construction  it  seems  likely  that  they  were  built 
at  or  about  the  same  time.  The  freehold  was  then  in  different 
hands ;  and  as  the  governors  of  the  hospital  are  not  likely  to  have 
bought  or  sold  in  modem  times,  it  is  probable  that  the  freehold 
was  also  in  diilerent  hands  when  the  houses  were  built.  These, 
however,  are  but  conjectures ;  if  the  proof  of  the  facts  either  way 
would  have  aided  the  plaintiffs'  case,  it  was  their  duty  to  give 
the  proof. 

"  It  did  not  appear  that  the  defendants  gave  any  previous  notice 
of  the  intention  of  pulling  down  their  house,  or  of  the  time  of 
doing  so ;  but  the  defective  state  of  both  houses  was  known  to 
the  parties.  There  had  been  previous  discussion  between  them, 
especially  with  regard  to  the  party-wall,  and  a  notice  of  rebuilding 
the  party- wall  under  the  Act  of  Parliament  had  been  given,  but 
the  defendants'  house  was  pulled  down  before  the  expiration  of 
the  time  mentioned  in  that  notice.  The  operation  of  taking  down 
the  defendants'  house  was  carried  on  by  day,  and  the  operation 
must  have  been  seen  and  known  by  the  tenant  and  occupier  of  the 
plaintiils'  house. 

"  Upon  these  facts  appearing  at  the  trial,  I  was  of  opinion,  at 
the  close  of  the  plaintiils'  evidence,  that  it  was  their  duty  to 
support  their  own  house  by  shores  within ;  and  upon  that  ground 
I  directed  a  nonsuit. 

"  A  rule  to  show  cause  for  setting  aside  the  nonsuit  was  granted 
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in  the  ensuing  term ;  cause  was  shown,  and  the  matter  very  well   v®"?]^^^  ^ 
argued  on  hoth  sides  during  the  present  term.     We  have  con-     buildings, 
sidered  of  it ;  and  adverting  to  the  facts  proved,  and  to  the  want      jvyron  v. 
of  evidence  from  which  a  grant  to  the  plaintiffs  of  a  right  to      ^^^^^^ 
the  support  of  the  adjoining  house  might  be  inferred,  and  to  the 
fonn  of  the  declaration,  we  think  the  nonsuit  was  right,  and  the 
rule,  therefore,  must  be  discharged"  (/). 

jBrotcn  v.  Windsor  (g)  was  an  action  on  the  case  for  negligently  Bromi  v. 
and  carelessly  excavating  on  the  defendant's  own  land,  and  ^'»^*^' 
thereby  withdrawing  the  support  from  the  plaintiflE's  house,  which 
the  declaration  alleged  it  was  entitled  to.  It  appeared  that,  for 
about  twenty-six  years,  the  plaintiff  had  rested  his  house  upon  a 
pine  end  wall  belonging  to  the  defendant ;  this  had  been  originally 
done  by  permission  of  the  owner  of  the  wall ;  the  defendant,  by 
excavating  near  his  pine  end  wall,  caused  it  to  sink,  and  thereby 
injured  the  plaintiff's  house,  which  rested  against  it.  The  jury 
found  that  this  excavation  was  made  in  a  careless  and  unskilful 
manner ;  a  motion  was  afterwards  made  to  set  aside  the  verdict ; 
but,  after  argument,  the  Court  of  Exchequer  (h)  held  that  the 
action  could  be  supported. 

This  case  cannot  be  cited  as  a  direct  authority  upon  the  point 
in  question,  as  the  Court  there  clearly  assumed  that  the  plaintiff 
was  entitled  to  the  support  he  claimed :  thus,  Garrow,  B.,  said : 
"  When  such  an  easement  is  given,  the  owner  of  the  premises 
can  only  use  his  rights  subject  to  such  easement ;  and  I  am  of 
opinion  that  the  allegation  as  to  the  easement  was  established  in 
evidence."  "If  a  party,"  said  Vaughan,  B.,  "grant  an  easement 
like  the  present,  and  then  act  so  that  it  cannot  be  enjoyed,  an 
action  lies." 

[In  the  case  of  Solomon  v.  Vintners''  Co,  {i)y  the  Court  of  Solomon  y. 
Exchequer  seems  to  have  been  of  opinion  that,  if  a  house  gets  out  ^»'»^'*^*'  ^^' 
of  the  perpendicular  and  leans  on  the  adjoining  house  for  twenty 
years,  no  right  of  support  would  be  acquired  imder  such  circum- 
stances ;  but  that,  if  the  facts  of  the  case  had  raised  the  point, 
they  might  have  decided  that  it  would,  in  deference  to  Stansell  v. 
Jollardy  Hide  v.    Thornhorough^  and  the  dicta  in  Humphries  v. 


(/)  See  also  Walters  and  others  v.  Pfeil  {a)  (1830),  1  Cr.  &  J.  20. 

(1829),  1  Moo.  &  Mai.  362 ;  Massei/  v.  (A)  Garrow,   B.,   Vaughan,   B.,  and 

Ooyder  (1829),  4  Oar.  &  P.  161 ;  34  R.  R.  Bolland,  B. 

782.  (»)  (18.59),4H.&N.585;  above,p.392. 
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[Brogden.  It  may  be  observed  that  these  dedsioiis  and  dicta, 
referred  to  by  the  Court  of  Exchequer,  appear  not  to  refer  to  a 
state  of  things  arising  from  accidental  circumstances  and  from 
which  no  grant  can  properly  be  implied,  as  in  the  caae  of  the 
support  afforded  by  the  drowning  of  a  mine ;  and  that  any  ckim 
of  a  right  of  support  arising  from  an  accidental  sinking  of  the 
house  might  therefore  be  disposed  of  without  at  all  interfering 
with  the  authority  of  the  decisions  doubted  by  the  Court  of 
Exchequer,  or  the  numerous  dicta  abready  referred  to  in  accord- 
ance with  those  decisions. 

In  Lemaitre  v.  Davis  (A),  the  plaintifE  alleged  that  the  eastern 
wall  of  his  tenement  had  for  more  than  sixty  years  depended  for 
support  upon  the  western  wall  of  the  defendant's  house,  and 
claimed  damages  for  the  loss  of  this  support.  Hall,  V.-C,  held, 
upon  the  facts,  that  the  support  claimed  had  been  enjoyed,  and 
that  the  defendants  had  had  actual  knowledge  of  the  enjoyment, 
and  decided  that  the  plaintifE  had  acquired  the  easement  claimed 
by  virtue  of  the  Prescription  Act.  He  could  see  no  sound  dis- 
tinction between  the  cases  of  support  by  land  and  support  by 
buildings,  and  therefore  thought  the  case  was  covered  by  Dalton 
V.  Angus. 

This  is  an  express  decision  that  the  easement  may  be  acquh^ 
by  enjoyment  alone,  provided  that  the  enjoyment  be  open,  peace- 
able, and  as  of  right ;  but  the  analogy  to  the  right  of  support 
from  the  adjacent  soil,  on  which  the  decision  rests,  may  be 
thought  to  be  somewhat  incomplete,  and  the  case  may  yet  be 
reviewed  by  a  Court  of  Appeal. 

In  Tone  v.  Preston  (/),  Denman,  J.,  adopted  the  principles  laid 
down  by  Hall,  V.-C,  in  Lemaitre  v.  Davis,  but  held  that  in  the 
particular  case  before  him  the  enjoyment  had  been  precarious. 

In  Gateley  v.  H.  J.  Martin^  Ltd.  (m),  the  plaintifE  and  a  certain 
company  were  owners  of  adjoining  houses,  numbered  35  and  36 
respectively  in  the  same  street.  The  action  was  brought  for  the  loss 
of  support  to  the  plaintiff's  house,  caused  by  the  removal  by  the 
defendants,  who  were  contractors  for  the  company,  of  the  company's 
adjoining  house.  It  was  found  by  the  jury  that  the  plaintiffs 
house  had  uninterruptedly  enjoyed  support  from  the  adjoining 


(k)  (1881),  L.  E.  19  Ch.  D.  281.  (/)  (1883),  L.  B.  24  Ch.  D.  739. 

{m)  [1900]  2  Ir.  R.  269. 
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[house  for  twenty  years  before  the  action,  but  the  jury  was  unable    Enj^ment 
to  agree  whether  such  enjoyment  was  open  and  notorious.  * 

The  learned  judge  directed  the  jury,  on  these  findings,  to  find  a  Martin. 
verdict  for  the  defendants,  and  on  such  verdict  gave  judgment 
accordingly.  A  motion  to  set  the  judgment  aside  was  dismissed, 
and  Palles,  C.  B.,  who  delivered  the  judgment  of  the  Court  (w), 
after  referring  to  Lemaitre  v.  DariSy  and  quoting  a  passage  from 
the  judgment  of  Hall,  Y.-C,  said :  "  There  the  enjoyment  of  the 
easement  was  open  and  known.  In  the  present  case  there  is  no 
evidence  to  show  that  it  was  known,  or  reasonably  could  have  been 
known,  to  the  owner  of  the  alleged  servient  tenement  that  his 
house,  in  fact,  afforded  support  to  that  of  the  plaintiff."    ■ 

In  Union  Lighterage  Co.  v.  London  Graving  Dock  Co,  (o),  a  right  of  Union 
support  was  claimed  for  a  dock  by  means  of  tie-rods  passing  \mder  Y^Londm 
the  ground  and  fastened  to  piles  which  were  driven  into  the  soil  of  ?''*f'^^ 
an  adjoining  wharf.  The  dock  and  wharf  had  formerly  belonged 
to  the  same  owner,  who  had  put  in  the  tie-rods  in  1860.  In  1877 
the  wharf  was  conveyed  to  the  plaintiffs  by  the  then  owners,  with- 
out any  express  reservation  of  a  right  of  support  to  the  dock.  In 
1886  the  same  owners  conveyed  the  dock  to  the  defendants'  pre- 
decessors in  title.  The  defendants  claimed  the  right  to  support  by 
implied  reservation,  and  also  as  a  prescriptive  easement ;  but  it  was 
held  by  a  majority  of  the  Court  of  Appeal  (p)  that  the  claim  failed 
on  both  grounds — as  to  the  claim  by  implied  reservation  on  the 
ground  that  the  right  claimed  was  not  an  easement  of  necessity,  and 
as  to  the  claim  based  upon  prescription  on  the  ground  that  the  enjoy- 
ment had  been  clam.  The  following  passage  occurs  in  the  judg- 
ment of  Romer,  L.  J. :  "  Now,  on  principle,  it  appears  to  me  that 
a  prescriptive  right  to  an  easement  over  a  man's  land  should  only 
be  acquired  when  the  enjoyment  has  been  open — that  is  to  say,  of 
such  a  character  that  an  ordinary  owner  of  the  land,  diligent  in 
the  protection  of  his  interests,  would  have,  or  must  be  taken  to 
have,  a  reasonable  opportunity  of  becoming  aware  of  that  enjoy- 
ment." His  lordship  referred  to  the  speeches  of  Lord  Selbome, 
Lord  Penzance,  and  Lord  Blackburn  in  Dalton  v.  Angus, 

In  the  course  of  the  judgment  of  Stirling,  L.  J.,  he  remarks :  "  I 
think  that  Dalton  v.  Angm  establishes  that  there  must  be  some 


(m)  PaUee,    C.  B.,   and  Gibson  and  (o)  [1902]  2  Ch.  567. 

Madden,  J  J.  (p)  Komer  and  Stirling,  L.  J  J. 
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Enjoyment     [knowledge,  or  means  of  knowledge,  on  the  part  of  the  person 

against  whom  the  right  is  claimed." 

Lighurage  Co,  Yaughan  Williams,  L.  J.,  who  dissented  from  the  judgment  of 
\.  Lor,d<m  w^Q  majority  of  the  Court,  whilst  recognizing  the  rule  that  any 
Dock  Co,  right  over  the  tenement  granted  must  be  expressly  reserved  in  the 
grant,  thought  that  the  tie-rods  formed  a  corporeal  part  of  the 
dock,  and  were  reserved  with  it  as  being  appurtenant  thereto.  On 
the  question  of  the  prescriptive  right,  he  referred  to  the  remaAs 
of  Bramwell,  B.,  in  Solomon  v.  Vintners'  Co.,  to  the  effect  that  the 
enjoyment  must  be  of  right,  which  it  cannot  be  unless  openly  and 
visibly  enjoyed,  and  continued :  "  Bramwell,  B.,  is  speaking  of  a 
weakly  built  house  gradually  coming  to  lean  against  some  adjacent 
house.  Such  support  is  manifestly  not  visible  in  the  sense  in  which 
the  support  is  upon  some  structure  or  some  part  of  an  adjacent  house 
which  is  intentionally  appropriated  as  a  means  of  support.  Such  a 
case  seems,  whatever  may  be  the  case  where  the  support  is  by  one 
house  coming  in  course  of  time  to  lean  against  another,  clearly  to 
fall  within  the  Prescription  Act  (2  &  3  Will.  4,  c.  71).  In  the 
case  of  an  artificial  support,  such  as  there  is  in  the  present  case, 
I  shall  assume,  notwithstanding  the  observations  of  Lord  Black- 
bum  in  Dalton  v.  Angus j  that  acquiescence,  and  therefore  know- 
ledge, or  means  of  knowledge,  is  the  basis  of  the  easement,  whether 
the  right  of  support  is  based  on  the  Prescription  Act  or  on  the 
fiction  of  lost  grant.  I  agree,  speaking  of  easements  generally, 
that  mere  enjoyment  is  not  sufl&cient  to  create  the  prescriptive 
right.  This  is  only  true  in  respect  of  the  right  to  light.  In  order 
to  gain  for  the  owner  of  the  land  by  enjoyment  a  title  to  some 
advantage  from  or  upon  his  neighbour's  adjacent  close,  greater 
than  would  naturally  belong  to  him,  the  advantage  must  be  one 
the  enjoyment  of  which  is,  or  ought  to  be,  known  to  the  neigh- 
bour, and  could,  without  destruction  or  serious  injury  to  his  own 
close,  be  interrupted  by  him.  See  the  summary  of  the  first  argu- 
ment in  the  House  of  Lords  mentioned  by  Lord  Blackburn  in  his 
speech  in  Dalton  v.  Angus.  But  in  the  case  of  easements  of 
support  by  artificial  means,  expressly  adopted  for  the  purposes, 
which  encroach  upon  adjacent  land  by  bmldings  or  by  straoturee 
of  any  sort,  such  as  the  wharf  and  dock  respectively  in  the  present 
case,  I  think  that  the  interest  of  the  community,  and  especially  of 
the  inhabitants  of  large  towns,  requires  that  those  who  occupy 
adjacent  buildings  or  structures  should  be  taken  to  be  warned  of 
the  inherent  probability  of  one  building  or  structure  being  con- 
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[neoted  with  and  supported  by  some  adjacent  structure  or  building,    Enj^ent 

and  that  this  is  especially  so  in  a  case  where  the  owner  of  the  .^ ! 

alleged  servient  tenement  is  aware  that  that  tenement,  as  well  as  ughteroge  Co. 

the  alleged  dominant  tenement,  at  the  time  of  the  construction  of     ▼•  Londm 

the  structure  on  the  dominant  tenement,  belonged  to  one  and  the  co. 

same  owner.    In  such  a  case  it  seems  to  me  that  a  very  little 

ought  to  put  the  owner  of  such  a  tenement  upon  enquiry,  and  that 

if  he  makes  no  enquiry  knowledge  ought  to  be  imputed  to  him. 

He  is  at  least  in  the  possession  of  knowledge  which  ought  to  put 

him  on  enquiry.    Indeed,  it  appears  both  from  the  passage  about 

the  relation  of  acquiescence  to  prescription  which  I  have  quoted 

from  Lord  Blackburn's  judgment,  and  from  the  summary  which  I 

have  quoted,  that  proof  of  actual  knowledge  is  not  essential  to 

acquiescence.     It  is  suflScient  if  the  owner  of  the  servient  tenement 

ought  to  have  known.     It  is  sufficient  if  he  had  the  means  of 

knowledge.     This  makes  the  user  open.'* 

The  questions,  whether  in  such  cases  as  that  put  in  the  judgment  Whether 
in  Solomon  v.  Vintners^  Co,^  where  the  tenement  actually  leans  ^^^. 
over  the  boundary  of  the  adjacent  property  and  rests  upon  the 
neighbouring  tenement,  the  easement  claimed  is  a  negative  or  a 
positive  easement,  and  whether  any  right  could  be  acquired  to 
such  an  easement  under  Lord  Tenterden's  Act,  depend  upon  the 
same  considerations  as  were  advanced  in  the  judgments  in  Da  I  ion 
V.  Angus  {q).  In  these  respects,  no  valid  distinction  exists 
between  the  case  where  a  house  actually  leans  out  of  the  perpen- 
dicular upon  the  adjacent  house,  and  where  it  is  constructed  upon 
a  piece  of  land,  so  that  the  removal  of  the  subjacent  land  must 
cause  its  fall. 

It  appears  from  the  arguments  in  some  cases  to  have  been  Limitatioii 
supposed  that,  if  the  right  of  support  for  the  soil,  or  the  acquired  ^^  ^^^^"^ 
right  of  support  for  buildings  thereupon,  had  been  held  to  be 
a  positive  easement  giving  the  owner  of  the  soil  a  right  of  action 
when  so  much  of  the  adjacent  soil  had  been  removed  that  it 
could  be  found  as  a  matter  of  fact  that  insufficient  support  had 
been  left,  though  no  damage  had  yet  actually  occurred,  then,  as 
the  Statute  of  Limitations  must  begin  to  run  in  respect  of  that 
cause  of  action  from  the  time  when  such  a  state  of  things  arose, 
no  right  of  action  would  exist  for  a  subsidence  occurring  more 
than  six  years  after  the  removal  of  the  soil  which  ultimately 

{q)  Above,  pp.  396  to  402. 
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Whether 
easement 
negative. 


Tigrm  immit- 
tendi. 


OneraTioini 
saBtinendi. 


[caused  it.  It  is  hardly  necessary  to  point  out  that  this  is  not 
a  well-founded  notion.  For,  in  the  supposed  case,  the  easement 
of  the  right  of  support  would  he  an  incorporeal  hereditament  in 
fee  continuing  to  exist,  and  binding  the  successive  owners  of  the 
servient  tenement;  and  it  never  has  been  suggested  that  there 
is  no  remedy  for  the  present  infringement  of  an  existing  easement, 
merely  because  the  owner  of  it  has  abstained  for  six  years  from 
bringing  an  action  for  a  former  infringement  of  it  (r). 

On  the  other  hand  questions  of  great  difficulty  will  arise  in  the 
present  state  of  the  law  in  actions  for  subsidence  caused  by  the  acts 
of  persons  who  have  long  ceased  to  be  connected  with  the  land  («).] 

By  the  Civil  Law,  two  servitudes  were  recognized,  the  "  servitus 
tigni  immittendi,"  and  the  "servitus  onera  vicini  sustinendi," 
both  belonging  to  this  latter  class  of  support  of  one  house  from 
the  adjoining  house  (t)  ;  the  former  imposed  the  liability  of 
support  alone,  while  the  latter  also  imposed  the  anomalous  obliga- 
tion of  repair  on  the  servient  tenement.  But  even  this,  the  most 
oppressive  servitude  known  to  the  law,  allowed  the  servient  owner 
to  pidl  down  his  house  for  the  purpose  of  repair,  without  propping 
up  the  domin£«it  tenement,  no  matter  what  danger  he  thereby 
exposed  it  to. 


Negligence  in 
law  and  in 
fact. 


Negligence  in 
law  always 
actionable. 


Sect.  4. — Negligence  (u). 

In  the  cases  as  to  the  right  of  support  to  land  and  houses  from 
the  soil  and  buildings  adjoining,  much  stress  has  been  laid  upon 
the  negligence  imputed  to  the  party  charged ;  and  some  misap- 
prehension appears  to  have  prevailed,  at  least  in  argument,  with 
reference  to  this  point.  This  has  probably  arisen  from  the  want 
of  precision  in  the  use  of  the  term  negligence,  which  per  se  is 
insufficient  to  express  the  distinction  between  negligence  in  law 
and  negligence  in  fact. 

Negligence  in  law  is  always  actionable,  but  great  uncertainty 
appears  to  exist  as  to  the  cases  in  which  negligence  in  fact  will 
afford  foundation  for  a  right  of  action.    If  a  man  has  a  right  of 


(r)  See  DarUy  Main  Colliery  Co.  v. 
Mitchell  (1886),  L.  R.  11  App.  Gas.  127; 
and  above,  p.  374,  n. 

(«)  See,  e.g.,  Oremwdl  v.  Low  Beech- 
burn  Coal  Co.,  [1897]  2  Q.  B.  1G5; 
Hall  7.  Duke  of  Norfolk,  [1900]  2  Ch. 
493. 

{t)  Item  urbanoram  proMiionim  servi- 


tntes  BTint,  nt  vicinne  onera  vicini  ros- 
tineat ;  nt  in  parietem  ejns  lioest  vidno 
tignnm  immittere. — Inst.  2,  3, 1 .  Vide 
post,  Incidents  of  Easements. 

(u)  [As  the  law  of  negligence  is  only 
indirectly  connected  wim  the  subject- 
matter  of  this  treatise,  only  such  refer* 
enoes  have  been  added  as  relate  cloeelj 
to  the  law  of  easements.] 
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easement  in  a  support,  and  his  neighbour  invades  it,  he  is  liable  Negligence  in 
to  an  action — no  matter  how  carefully  he  may  have  done  the  act         fact, 
complained  of ;  but  it  is  by  no  means  equally  clear,  where  a  party  Not  clear 
is  not  bound  by  any  easement,  that  he  may  not  be  liable  for  the  ^^^^^^^ther 
damage  resulting  from  his  negligence  in  fact  (x).  tact  way  not 

be  so. 

The  first  branch  of  this  proposition  appears  sufficiently  obvious.  Npgiijrence 
It  has  been  recognized  as  law  in  many  ancient  decisions  that  an  "^  ^^* 
action  lies  for  any  act  done  by  a  man  in  using  his  own  property, 
wliereby  the  rights  of  another  are  injured,  imless  such  act  be 
altogether  inevitable  and  beyond  his  control  {t/). 

The  civil  law  appears  to  agree  with  these  authorities:  "  If  from  Civil  law. 
the  roof  of  a  house,  tiles  thrown  down  by  the  wind  should  cause 
damage  to  a  neighbour,  the  owner  of  the  house  is  liable,  if  it 
happen  through  any  defect  of  the  house ;  but  not  if  it  happens 
through  the  violence  of  the  winds  or  other  act  of  God— qu&  ali& 


{x)  [In  the  old  digests,  under  the  head 
of  actions  on  the  case  for  negligence,  are 
ranged  instances  of  neglect  or  breach  of 
duty,  in  which  the  proper  qucsUoa  for 
the  jnry  would  be  simply  whether  the 
defendant  had  done  or  omitted  to  do 
some  act,  or  some  result  was  the  conse- 
quence of  his  act,  and  not  whether  he 
had  been  guilty  of  negligence.  In  such 
cases  it  was  the  practice,  in  conformity 
with  the  precedents  (see,  however,  Smith 
T.  Martin,  2  Wms.  Saund.  400),  to 
allege  negligence  in  the  declaration, 
partly,  perhaps,  to  show  that  the  count 
was  in  case  not  trespass,  partly  because 
of  the  unsettled  state  at  the  time  of  the 
law  upon  the  subject.  But  it  is  now 
dear  that  the  allegation  of  negligence 
is  unnecessary  in  such  cases.  Thus  in 
J?tMy  V.  Cartrr  (1859),  4  H.  &  N.  153,  a 
count  for  taking  away  support  was  held 
good  on  demurrer,  though  negligence 
was  not  allejred ;  and  in  Humphries  v. 
Brogdcfi  (1848),  12  Q.  B.  739,  the  count 
alleged  negligence,  and,  though  negli- 
gence was  not  proved,  the  plaintiff  was 
held  to  be  entitled  to  recover  on  it.  **  If 
the  plaintiff  was  entitled  to  the  support 
of  the  defendant's  land,  and  was 
deprived  of  it,  the  absence  of  negligence 
is  immaterial."  Brown  v.  Robins  (1859), 
4  H.  &  N.  193,  per  Martin,  B.  See  ace. 
Hamer  v.  Knoiclea  (1861),  6  H.  &  N. 
454 ;  8.  C,  30  L.  J.  Exch.  102 ;  Sunt 
T.  2*eakif  (1860),  29  L.  J.  Ch.  787,  per 
Wood,  V.-C. 

The   author's  heading  of    "  Negli- 


gence in  Law  "  appears  to  include  two 
classes  of  cases :  (1)  cases  of  trespass 
and  of  disturbance  of  easements,  and 
(2)  breaches  of  absolute  duties  attached 
to  certain  circumstances,  such  as  the 
custody  of  fire  or  other  dangerous  sub- 
stances. Neither  class  necessarily  in- 
volves negligence  in  the  popular  sense 
of  the  word.  J 

(y)  In  the  earlier  editions  of  this 
treatise  this  i>a8sage  was  illustrated  by 
reference  in  the  text  to  the  foUowing 
authorities:  6  Edw.  4,  7,  pi.  18,  cited 
in  Scott  V.  Sh'phei'd  (1783),  2  W.  Blackst. 
896 ;  1  Sm.  L.  C.  (11th  ed.)  454  ;  its  effect 
stated  in  Smith  v.  Kenrick  (1849),  7 
C.  B.  663;  Weaver  v.  Ward,  Hobart, 
134  ;  1  KoUe's  Abridg.  tit.  Action  sur 
Case,  B.  p.  1  ;  Turberville  v.  Stampe 
(1698),  1  Lord  Raymond,  264;  Com. 
32 ;  1  Salk.  13 ;  12  Mod.  151 ;  Skin. 
281 ;  Cases  temp.  Holt,  9  ;  Carth.  425 ; 
Comb.  459  (M.  9,  W.  3);  Comyns' 
Digest,  Action  upon  the  case  for  mis- 
feasance, A.  4  ;  Sutton  v.  Clarke  (1816), 
6  Taunt.  44  ;  16  R.  R.  563  ;  Vaughan  v. 
3fenlove  (1837),  4  Scott,  244  ;  S.  C,  3 
Bing.  N.  C.  468 ;  43  R.  R.  711  ; 
Preface  V. 

None  of  these  authorities,  however, 
deals  directly  with  the  subject  of  ease- 
ments, and  it  is  thought  unnecesary  to 
retain  a  discussion  of  them  in  the  text. 
Upon  the  question,  see  Broom's  Legal 
Maxims  (7th  ed.),  p.  281,  "Sic  utere 
tuo  ut  alienum  non  Ifedas." 
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Negligence    ratione  qusB  vim  habet  divlnam."    And  the  reason  is  given  for 

in  I&w 

the  limitation  of  this  rule:  "Without  this  restriction  the  law 
would  be  unjust ;  for  it  is  impossible  to  make  a  building  so  strong 
as  to  resist  the  force  of  a  river,  the  sea,  a  tempest,  a  fire,  or  an 
earthquake  "  (s).  The  only  exception  mentioned  in  another  place 
is  inevitable  accident  {a).  This  is  expressed  in  our  law  by  the 
maxim,  "Sic  utere  tuo  ut  alienum  non  laedas" — a  maxim  equally 
applicable  to  an  easement,  when  once  legally  acquired,  as  to  any 
of  the  rights  of  property  instanced  in  these  decisions.  It  can 
scarcely  be  contended  that  the  careful  manner  in  which  a  wall 
was  built  could  be  any  defence  for  the  obstruction  of  an  ancaent 
window,  if  such  be  the  consequence  of  its  erection;  or  that  an 
excavation,  which  caused  the  fall  of  an  ancient  house,  could  be 
justified  on  the  ground  that  all  possible  precaution  was  taken  to 
guard  against  such  an  accident. 

Negliflrence  The  further  question  remains  to  be  considered,  whether  a  man 

^      '  acting  in  the  exercise  of  his  imdoubted  rights  of  property,  and 

doing  damage  to  his  neighbour  which  imder  some  circumstances 
might  be  justifiable,  is  liable  to  an  action  if  the  damage  might 
have  been  prevented  by  the  use  of  reasonable  care  and  precaution 
on  his  part. 

This  question  also  turns  upon  the  application  of  the  maxim, 
"  Sic  utere  tuo  ut  alienum  non  loedas  " ;  and  as  it  is  not  contested 
that,  in  the  interpretation  of  this  maxim,  "alienum"  must  be 
taken  to  mean  "  the  rights  of  the  neighbouring  owner,'*  and  that, 
therefore,  no  action  can  be  maintained  imless  both  injury  and 
damage  are  sustained,  the  real  point  to  be  decided  is — ^whether,  in 
the  absence  of  any  easement  restricting  the  neighbouring  owner, 
a  party  has  a  right  to  impose  upon  such  owner  a  limitation  as  to 
the  mode  of  doing  a  thing,  which  is  one  of  the  undoubted  rights 
of  property,  and  the  performance  of  which  he  clearly  has  no  right 
to  prevent. 

(z)  Servius  quoqne  putat,  si  ex  eedi-  (a)  GassinB     qnoqne     acribit^     quod 

bns    promissoris  vento  tegulee  dejectce  contra  ea  damnum  datum  est,  cni  onlU 

damnum  vicino  dederint,  ita  eum  teneri,  ope  occurri  poterit,  stipulationem  non 

si    aedifioii    vitio    id    accident,   non    si  tenere. — Ibid.  §  8. 

violently   Tentorum,   vel  qud   aliR    ra-  Si    damni    infecti    sedium    meanim 

tione,  qase  vim  habet  divinam.     Labeo  nomine  tibi  promisero,  deinde  be  tedes 

et  rationem  adjicit :   quod  si  boo  non  vi  tempestatis  in  tua  fedificia  ceddennt, 

admittatur,  iniquum  erit :    quod  enim  eaqua  diruerint,  nihil  ex  e&  stipuktirtDe 

tarn  firmum  eedificium  est,  ut  fluminis,  pnestari ;   quia  nullum  damnum  Titio 

ant  maris,  aut  tempestatiit,  aut  ruince,  mearum  redium  tibi  contingit ;  nisi  forte 

incendii,  aut  terrae  motiis  vim  sustinere  ita  vitiosae  mese  sedes  fuerint,  nt  qnllibefc 

pofisit. — Dig.  39,  2,  24,  §  4,  de  damno  Tel  minimal  tempeetate  merint.    Hcc 

infecto.  omnia  vera  sunt. — Ibid.  §  10. 
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"  If  a  man  sustains  damage,"  says  Bayley,  J.,  "  by  the  wrongful    Negligence 

act  of  another,  he  is  entitled  to  a  remedy ;  but,  to  give  him  that  '- — 

title,  these  two  things  must  concur — damage  to  himself,  and  a  in^^^miut 
wrong  committed  by  the  other.     That  he  has  sustained  damage  concur, 
is  not  of  itaelf  sufficient."    Mex  v.  Commissioners  of  the  Pagham 
Level  {b). 

Thus,  supposing  there  were  two  modem  houses,  and  the  owner 
of  one  were  desirous  of  pulling  down  his  house,  the  consequence 
of  which,  if  done  in  the  most  convenient  and  economical  manner, 
would  be  damage  to  the  neighbouring  house,  by  suddenly  with- 
drawing the  support  which  it  had  hitherto  received,  but  to  which 
it  had  no  claim ;  while  a  more  gradual  withdrawal  of  the  support 
might  not  have  been  attended  with  the  same  danger; — has  the 
neighbouring  owner  any  right  of  action  against  him  if  he  do  not 
adopt  the  latter  mode  P 

8ome  modem  authorities  would  appear  to  answer  this  question  Vagueness  of 
broadly  in  the  affirmative,  and  to  lay  it  down  as  being  in  every  ^  "°®* 
case  at  large  for  the  decision  of  the  jury,  whether  a  reasonable 
degree  of  caution  has  been  exercised.  The  inconvenience  that 
must  restdt  from  the  absence  of  some  more  precise  and  definite  rule 
of  law  is  obvious.  A  man  cotdd  scarcely  exercise  upon  his  own 
land  one  of  the  most  ordinary  rights  of  property  without  exposing 
himself  to  an  action  for  damages:  the  event  of  which  would 
depend  upon  the  varying  opinion  of  a  jury,  foimded  on  the  pro- 
verbially conflicting  testimony  of  surveyors  (c). 

As  the  case  put  supposes  that  no  easement  has  been  acquired, 
the  party  must  have  been  in  the  enj'oyment  of  that  to  which  he 
had,  by  law,  no  title,  and  which  enjoyment  the  neighbouring 
owner  might  at  any  time  have  determined  by  his  own  act  {d). 

Where,  however,  a  party  chooses  to  obtain  a  remedy  by  his  own  Care  in 
act,  without  having  recourse  to  law,  a  condition  is  imposed  upon  croi^iQ^te." 
him,  that  he  shall  use  no  unnecessary  violence.  If,  therefore,  a 
beam  be  wrongfully  inserted  into  a  neighbouring  house,  or  the 
outer  walls  cohere  either  from  the  cement  or  the  bricks  dovetailing, 
the  party  proposing  to  remove  the  beam  or  the  bricks  improperly 
inserted  in  his  wall  must  use  no  unnecessary  violence ;  and  in  this 


(i)  (1828),  8  B.  &  C.  355 ;  33  R.  R.  Bing.  N.  C.  334  ;  3  Scott,  699  ;  43  R.  R. 

406  ;  [and  Uie  notes  to  Ashhy  v.  White,  559 

1  Smith,  L.  C,  11th  ed.  p.  240].  '    .        .                               v     ^    , 

(<r)   Waliersy,  Ffeil  (1829),  1  Moo.  &  (^)  iOayfordy.Xicholh  {\%bA)y9^^Qh, 

M.  362;   Troum  v.  Chadwiek  (1836),  3  708.] 

G.  27 
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Negligence    respect  it  must  obviously  be  immaterial  whether  his  object  be 
simply  to  resist  the  usurpation,  or,  in  addition  thereto,  to  remoTe 


remo^g'en.  ^  whole  building,  either  with  or  without  an  intention  to  recon- 

croaohments.    struct  it. 

Beyond  this,  it  appears  difficult  to  see  on  what  principle  any 
restriction  can  be  imposed  upon  a  party  in  the  free  use  of  his  own 
property,  so  long  as  he  confines  himself  strictly  within  its  limits  (e). 
There  are,  however,  cases  which  have  been  adduced  as  authorities 
opposed  to  this  doctrine,  such  as  the  ease  in  which  air  has  been 
corrupted  by  gas  and  other  works ;  but  in  these  instances  there  is 
a  clear  invasion  of  common  right:  and,  therefore,  the  analogy 
seems  to  fail.  A  man  requires  an  easement  to  entitle  him  to  the 
lateral  passage  of  light  and  air ;  but  he  requires  no  easement  to 
give  him  a  right  of  action  against  his  neighbour  who  immits  upon 
his  land  air  in  a  corrupted  state,  and  thus  commits  a  quasi  trespass 
upon  him.  The  real  ground  of  action  in  this  case  is  not  what  he 
does  on  his  own,  but  what  he  does  on  the  complainant's  land ;  not 
the  rendering  the  air  impure,  but  the  transmitting  it  in  that  state 
to  his  neighbour  (/). 
WaUtrtY,  In  Waltei'8  v.  Pfeil{g)^  it  appeared  that  the  plaintiffs  or  their 

tenants  had  neglected  to  take  any  precaution,  by  shoring  up  their 
houses  within,  or  in  any  other  way,  against  the  effects  of  pulling 
down  the  defendant's  house  adjoining ;  and  it  appeared  that  this 
might  have  been  so  done,  and  that  the  accident  would  not  in  that 
case  have  happened  to  the  same  extent.  There  was,  also,  evidence 
to  show  that  the  accident  was  owing  to  the  bad  foundations  of  the 
plaintiffs'  houses ;  but  there  was  conflicting  evidence  as  to  whether, 
by  due  care  on  the  part  of  the  defendant's  workmen,  the  mischief 
might  have  been  entirely  avoided. 


(«)  See  Davit  v.  Londott  and  Blaclwall  defendants,  but  of  their  doing  certain 

Rail.  Co.  (1840),  1 M.  &  G.  799 ;  and  Brad'  acts  in  so  negligent  a  mann^  that  hj 

bre  y.  Christ's  Hospital  (1842),  4  M.  &  G.  those  very  acts  the  phuntiff's  hoaae  was 

714.  See  the  judgment  of  TindaJ,C.  J.,  in  injured."    So  m  Davis  y.  The  BlaehcaU 

the  latter  case  on  the  thirteenth  objection.  JRail.  Co. ,  the  charge  was  that  the  defen- 

' '  The   declaration  charges    the  defen-  dants  caused  a  house  to  fall  againii  the 

dants  with    conducting   themselves    so  plaintiff's.      [Iji    I^   Zierre  ▼.    GotU, 

carelessly,  negligently,  and  improperly,  fl893]  1  Q.  fe.  at  p.  497,  Lord  Eaha", 

in  pulling  down  their   house,   and  in  M.  B.,  said:  "A  man  is  entitled  to  be 

neglecting  to  use  proper  precautions  in  as  negligent  as  he  pleases  towards  Uie 

that   behalf,   that   large  quantities   of  whole  world  if    he  owes  no   duty  to 

brick,  mortar,  &c.  fell  from  the  defen-  them."] 

dant's  houce  into  and  upon  the  plaintiff's  (/)  [Cf.  as  to  impure  water,  BtU^ri 

house,  broke  the  windows,  &c."     "The  v.  Tomlinson  (1886), X.  R.  29  Cb.  Di^- 

plaintifP,  therefore,   complains   not    of  115.1 

some  mere  omission  on  the  part  of  the  {ff)  (1829),  Hoc.  ft  Malk.  362. 
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Lord  Tenterden,  C.  J.,  in  summing  up,  said:    "It  is  now    Neglisrenoe 
settled  that  the  owner  of  premises  adjoining  those  puUed  down 


must  shore  up  his  own  in  the  inside,  and  do  everything  proper  to  jy^i 
be  done  upon  them  for  their  preservation.  That  has  not  been 
done  here ;  and  it  seems  that  if  it  had  been,  it  would  have  given 
security.  Still  the  omission  does  not  necessarily  defeat  the  action ; 
if  the  pulling  down  be  irregularly  and  improperly  done,  and  the 
injury  is  produced  thereby,  the  person  so  acting  may  be  liable  for 
it,  although  the  owner  of  the  house  destroyed  may  not  have  done 
all  that  he  ought  for  his  own  protection.  If,  therefore,  you 
think  that  the  house  of  the  defendant  was  pulled  down  in  a 
wasteful,  negligent,  and  improvident  manner,  so  as  to  occasion 
greater  risk  to  iiie  plaintiffs  than  in  the  ordinary  course  of  doing 
the  work  they  would  have  incurred,  then  I  think  the  defendant 
liable  to  make  compensation  for  the  consequences  of  his  want  of 
caution ;  if  you  think  that  fair  and  proper  caution  was  exercised, 
then  the  defendant  will  be  entitled  to  a  verdict." 

In  Dodd  V.  Holme  (A),  the  action  was  brought  for  digging  the  Doddv. 
foundations  of  an  intended  building  on  a  piece  of  land  next  ^^' 
adjoining  an  adjacent  house  of  the  plaintiffs^  so  carelessly,  &c., 
that  the  walls  and  foundations  of  the  plaintiffs^  ancient  house  sank 
and  gave  way :  the  other  counts  were  similar — and  all,  except  the 
last,  stated  it  to  be  an  ancient  house.  At  the  trial  it  appeared 
that  the  house  was  ancient,  and  that  the  defendants  excavated  on 
their  own  ground,  being  about  four  feet  from  the  plaintiffs'  house. 
After  the  excavation,  the  plaintiffs'  gable  wall  bulged — ^the 
defendants  made  an  ineffectual  attempt  to  shore  it  up,  but  it  gave 
way  in  all  directions,  and  it  became  necessary  to  rebuild  it.  On 
the  part  of  the  plaintiffs  evidence  was  given,  that  if  the  wall  had 
been  shored  properly,  and  in  time,  it  would  not  have  given  way. 
On  the  part  of  the  defendants  evidence  was  given,  that  the  wall 
was  in  so  rotten  a  state  that  it  could  not  have  been  effectually 
shored,  and  was  pressed  upon  by  a  great  weight  of  rubbish  on  the 
plaintiffs'  premises,  and  that,  even  if  undisturbed,  it  could  not  have 
stood  six  months.  It  appears,  also,  to  have  been  contended,  that 
if  a  man  build  to  the  extremity  of  his  own  land,  antiquity  of 
possession  would  not  give  him  any  right  "  to  prevent  a  neighbour 


{h)  (1834),  1  A.  &  E.  493 :  2  Nev.  &  Humphries  y.  Brogden  (1860),  12  Q.  B. 
Man.  739  ;  40  R.  R.  344.  [As  to  this  749  ;  76  R.  R.  402  ;  and  in  Oayford  y. 
oate,  see  the  obeeryations  of  the  Court  in      Nicholla  (1854),  9  Exch.  708.] 

27  (2) 
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Negligpenoe 
in  fact. 

Doddr. 
Holme. 


from  using  his  own  land  lying  adjacent."    The  learned  judge 
stated  the  law  to  be  as  follows : — 

"  If  I  have  a  building  on  my  own  land,  which  I  leave  in  ihe 
same  state,  and  my  neighbour  digs  in  his  land  adjacent  so  as  to 
pull  down  my  waU,  he  is  liable  to  an  action.  If,  however,  I  had 
loaded  my  wall  so  that  it  had  more  on  it  than  it  could  well  bear, 
he  would  not  be  liable."  And  he  stated  the  question  for  the  jury 
to  be,  "  whether  the  fall  was  occasioned  by  the  defendants'  negli- 
gence or  by  its  own  infirmity,  in  which  latter  case  they  shotdd  find 
for  the  defendants."  The  jury  found  a  verdict  for  tiie  plaintifEg. 
In  Michaelmas  Term  following  a  new  trial  was  moved  for,  on 
the  "ground  that  the  learned  judge  had  misdirected  the  juiy, 
inasmuch  as  they  might  have  been  led  by  the  summing-up  to 
suppose,  that  the  mere  act  of  digging  near  the  plaintiffs*  land,  in 
consequence  of  which  the  wall  fell,  was  negligence,  for  which  an 
action  lay,  unless  the  wall  was  improperly  loaded ;  whereas  the  real 
question  was,  whether  the  work  had  been  done  by  the  defendants 
in  a  negligent  manner,  or  with  as  much  care  as  the  circumstances 
allowed :  it  was  also  contended  that  it  should  have  been  left  to  the 
jury,  whether  the  house  was  built  in  such  a  manner  as  a  man 
ought  to  build  a  house  at  the  extremity  of  his  own  land,  in  order 
to  have  an  action  against  his  neighbour,  if  any  such  action  would 
lie,  for  injury  occaaioned  to  the  house  by  the  neighbour  digging 
in  his  own  soil."  A  rule  nisi  having  been  obtained,  in  the  course 
of  the  argument  it  having  been  denied  that  the  antiquity  of  the 
house  gave  any  right  to  support  from  the  adjoining  soil,  little- 
dale,  J.,  observed,  "  Suppose  the  house  to  have  been  substantially 
built,  to  have  stood  thirty  or  forty  years,  and  to  have  been  kept  in 
proper  repair,  do  you  say,  that  if  the  defendant,  by  excavating 
his  adjacent  ground,  let  down  that  house,  though  without  actual 
negligence  on  his  part,  an  action  would  not  lie  against  him  P " 
The  rule  for  a  new  trial  was  discharged.  The  judgments  of  the 
judges  were  as  follows : — 

"  Lord  Denman,  0.  J. :  The  case,  as  presented  to  the  Court, 
involves  some  curious  points,  which,  however,  it  is  not  neoessaiy 
to  decide.  The  declaration  charges  that  the  plaintiffs  were  pos- 
sessed of  a  house,  and  that  the  defendants  so  negligently  and 
carelessly  dug  their  foundations  in  the  land  next  adjoining  the 
land  on  which  the  said  house  was  built,  that  the  walls  thereof 
sank  and  gave  way.  The  question  is — if  those  allegations  were 
proved,  and  if  it  was  properly  left  to  the  jury  whether  they  were 
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or  were  not  proved.  The  real  point  in  the  case  was,  the  cause  of 
the  damage  sustained  by  the  plaintiffs.  It  is  impossible  not  to 
see  that  the  question,  what  that  cause  was,  involves  the  con- 
sideration of  the  state  in  which  the  plaintiffs'  house  was  at  the 
time  of  the  act  done  by  the  defendants.  Upon  that  subject  a 
great  deal  of  evidence  was  given,  and,  no  doubt,  properly  im- 
pressed upon  the  jury ;  and  I  think  it  was  substantially  left  to 
them  in  the  charge  of  the  learned  judge,  whether  or  not  the 
result  complained  of  was  caused  by  the  negligent  act  of  the 
defendants.  It  being  so  left  to  them,  I  think,  upon  the  balance 
of  evidence,  no  other  result  could  have  been  expected  than  the 
verdict  they  gave ;  the  damage  having  occurred  so  soon  after  the 
act  complained  of.  A  man  has  no  right  to  accelerate  the  fall  of 
his  neighbour's  house.  Without,  therefore,  entering  into  the 
general  question  of  law  as  to  the  right  of  a  party  building  on  the 
edge  of  his  own  soil,  or  the  question  whether  twenty  years' 
occupation  is  an  essential  part  of  such  right,  on  which  I  give  no 
opinion,  I  think  the  question  in  this  case  was  fairly  left  to  the 
jury,  and  the  verdict  a  proper  one. 

"  littledale,  J. :  I  think  that  the  plaintiffs'  house,  having 
stood  more  than  twenty  years,  might  be  considered  as  an  ancient 
house.  What  difference  that  might  make  under  other  circum- 
stances, it  is  unnecessary  now  to  say :  the  plaintiffs  had,  at  all 
events,  acquired  certain  rights ;  and  the  complaint  in  this  action 
is,  that  the  defendants,  by  their  negligence,  occasioned  a  loss  to 
the  plaintiffs,  which  was  a  prejudice  to  those  rights.  The  learned 
judge  appears,  by  his  report,  to  have  put  the  case  to  the  jury  in 
language  like  that  used  by  this  Court  in  their  judgment  in  Wj/aU 
V.  Harrison  (*).  I  do  not  find  that  he  left  it  promiuently  as  a 
question,  what  was  the  state  of  the  building ;  but  that  must  have 
been  a  matter  submitted  to  them ;  for,  in  inquiring  whether  the 
injury  was  owing  to  the  neglect  of  the  defendants,  the  state  of  the 
premises  must  have  been  a  part  of  the  consideration.  I  am  of 
opinion  that  there  is  no  ground  for  a  new  triaL 

"  Taunton,  J. :  The  question  in  the  cause  was  merely  one  of 
fact,  and  I  cannot  see  in  what  respect  the  jury  have  drawn  a 
wrong  conclusion.  In  every  count  of  the  declaration  it  is  stated 
that  the  defendants  did  the  act  complained  of  negligently,  care- 


Negligence 

in  fact. 

Doddv. 
Molme, 


(•)  (1832),  3  B.  &  Ad.  871 ;  37  B.  R.  666, 
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Negligence    lessly,  and  unskilfully,  and  that  by  reason  thereof,  that  is,  of  mioh 
negligent  and  improper  conduct,  the  damage  was  occasioned.    A 


Soim.'  ^®^  lo^g  inquiry  was  gone  into  at  the  trial,  how  far  the 
defendants  had  acted  negligently  or  carelessly,  upon  which  the  juiy 
have  formed  their  conclusion ;  and  they  must  be  taken  to  have 
decided,  according  to  the  averments  in  the  declaration,  not  only 
that  there  was  negligence  in  the  defendants,  but  that,  by  reason 
of  such  negligence,  the  damage  accrued.  It  was  said,  that  the 
house,  if  undisturbed,  might  not  have  stood  six  months;  but  if 
that  was  so,  still  the  defendants  had  no  right  to  accelerate  its 
fall :  six  months'  enjoyment  was  of  some  value,  and  the  defendants 
had  no  right  to  deprive  the  plaintiffs  even  of  that  short-lived 
existence  of  their  dwelling-house.  If  the  building  had  fdlen 
down  merely  in  consequence  of  its  infirm  condition,  that  would 
not  have  been  a  damage  by  the  act  of  the  defendants ;  but  the 
jury  have  found  otherwise,  and  I  think  the  eyidence  supports  their 
finding.  As  to  the  summing-up,  the  learned  judge  has  stated  it 
briefiy  in  his  report,  and  may  not  recollect  every  observation  he 
made ;  but,  considering  the  length  of  time  occupied  by  the  cause, 
and  the  quantity  of  evidence  gone  into,  it  is  impossible,  even  if 
the  judge  had  been  silent  on  the  point,  that  the  jury  should  have 
omitted  to  consider  whether  or  not  the  act  of  the  defendants  was 
done  by  them  negligently :  and,  without  looking  narrowly,  and, 
as  Lord  Kenyon  used  to  say,  *  with  eagles'  eyes,'  at  the  words 
used  by  the  learned  judge,  I  think  we  are  justified  in  saying,  that 
the  minds  of  the  jury  were  su£Glciently  directed  to  the  question 
how  far  the  damage  complained  of  arose  from  the  improper  act  of 
the  defendants. 

'^  Williams,  J. :  I  am  of  the  same  opinion ;  and  I  think  it  is 
dear  from  the  learned  judge's  report,  that  the  attention  of  the 
jury  was  drawn  to  that  which  was  the  real  subject  of  inquiiy. 
Much  evidence  was  given  to  show  that  the  injury  was  occasioned 
by  the  faulty  state  of  the  house,  and  not  by  the  negligent  pro- 
ceeding of  the  defendants;  that  question  must  have  been  folly 
before  the  jury,  and  there  was  nothing  in  the  summing-up  to 
withdraw  it  from  their  notice.  The  bad  condition  of  the  house 
would  only  affect  the  amount  of  damages.  If  it  was  true  that  the 
premises  could  have  stood  only  six  months,  the  plaintiffs  still  had 
a  cause  of  action  against  those  who  accelerated  its  fall :  the  state 
of  the  house  might  render  more  care  necessary  on  the  part  of  the 
defendants  not  to  hasten  its  dissolution.    There  was  evidenoe  of 
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an  actual  neglect  in  them ;  and,  upon  the  whole,  there  is  reason    Neglig^oe 
to  think  that  the  jury  drew  the  proper  inference."  '- — 


The  [more]  recent  case  of  TroicerY.  Chadwkhik)  supports  the  Ihmwy. 
first  principle  above  laid  down  (/),  and  negatives  the  existence  of  the  ^'^^"^  • 
liability  of  a  party  for  his  negligence  in  fact,  apart  from  the 
invasion  of  an  easement.    The  judgment  [of  the  Court  of  Common 
Pleas]  on  the  second  count  in  this  case  is  to  the  effect,  *'  That, 
although  a  man  may  have  no  right  to  support  from  the  buildings 
of  his  neighbour,  yet,  if  the  latter  chose  to  withdraw  it,  he  must 
take  reasonable  and  proper  care  in  doing  so,  and,  for  negligence 
and  unskilfulness  in  doing  so,  he  is  liable  to  an  action."    But  this  chaduHek  y. 
judgment  was  reversed  in  the  Exchequer  Chamber  (m).    That  ^*'^''* 
Court  was  decidedly  of  opinion  that  a  man  was  under  no  obliga- 
tion towards  his  neighbour  to  use  any  care  in  dealing  with  his 
owa  property,  where  he  had  no  notice  of  the  existence  on  his 
neighbour's  land  of  structures  which  might  be  injured  by  acts 
done  on  his  own ;  and  the  Court  certainly  did  not  say  anything 
to  indicate  that  any  such  obligation  would  exist  by  law  if  notice 
had  been  given.    The  judgment  of  the  Court  (n)  was  delivered  by 
Parke,  B.,  as  follows : — 

"We  are  unanimously  of  opinion  that  the  judgment  of  the 
Court  below  must  be  reversed.  The  question  arises  upon  the 
second  count  of  the  declaration,  which  states  that  the  plaintiffs 
were  possessed  of  a  certain  vault  and  of  certain  wine  therein,  and 
that  the  defendant  was  about  to  pull  down  and  did  pull  down  and 
prostrate  certain  other  vaults  and  walls  next  adjoining  the  vault 
of  the  plaintiffs :  the  count  then  goes  on  to  state  that  thereupon 
it  became  and  was  the  duty  of  the  defendant,  in  the  event  of  his 
not  shoring  up  or  protecting  the  plaintiffs'  walls,  to  give  due  and 
reasonable  notice  to  the  plaintiffs  of  his,  the  defendant's,  intention 
to  pull  down  his  vaults  and  walls,  before  the  defendant  prostrated 
and  removed  the  same,  so  as  to  enable  the  plaintiffs  to  protect 
themselves.    It  then  goes  on  to  allege  another  duty  in  the  def  en- 


{k)  (1836),  3  Bing.  N.  0.  334 ;  S.  C.  of  the  oanse,  and  a  general  assessment 

3  Soott,  699  ;  43  R.  R.  659  ;  [reversed  of  damages,  granted  a  venire  de  novo]. 

in  error  (1839),  6  Bing.  N.  0.  1 ;  8.  0.  (/)  Above,  p.  414.  et  seq, 

8  Scott,  1 ;  43  R.  R.  676 ;  Preface  VI.  (m)  (1839),  6  Bing.  N.  C.  1 ;  S.  C.  8 

In  the  Exchequer  Chamber  the  validity  Scott,  1 ;  43  R.  R.  676  ;  Preface  VI. 

of  tlie  first  coont  was  not  questioned,  and  (ft)  Parke,    B.,    Patteson,    J.,    Wil- 

the  Court  held  the  second  oount  to  be  bad,  liams,  J. ,  Gumey,  B. ,  Coleridge,  J. ,  and 

and  therefore,  tbere  having  been  a  trial  Maide,  B. 
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dant,  viz.,  to  use  due  care  and  skill,  and  take  due,  reasonable,  and 
proper  precautions  in  and  about  the  pulling  down  and  prosixatmg 
and  removing  the  said  vaults,  £c.,  so  adjoining  the  plaintifb' 
vault,  so  that,  for  want  of  such  care,  skill,  and  precaution,  the 
plaintiffs'  vault  and  its  contents  might  not  be  damaged  or  de- 
stroyed or  the  plaintiffs  be  injured  in  respect  thereof  ;  and  it  then 
proceeds  to  allege  as  a  breach  that  the  defendant  wrongfully  and 
injuriously  pulled  down,  prostrated,  and  destroyed  the  vaults,  &c, 
so  adjoining  the  plaintiffs'  vault,  without  giving  them  due  or 
reasonable  or  other  notice  of  his,  the  defendant's,  intention  so  to 
do,  according  to  his  said  duty  in  that  behalf,  although  the  defen- 
dant did  not  shore  up  or  protect  the  plaintiffs'  vault,  and  the 
defendant  did  not  nor  would  use  due  care  or  skill,  or  take  due, 
reasonable,  or  proper  precautions  in  or  about  the  pulling  down  or 
prostrating  or  removing  the  vaults,  &c.,  so  adjoining  the  plaintife' 
vault,  upon  that  occasion,  according  to  his  said  duty.  And  a 
general  verdict  has  been  found  for  the  plaintiffs,  with  general 


"  The  plaintiffs  do  not  in  this  count  allege  any  right  to  have 
their  vault  supported  by  the  vaults  or  walls  of  the  defendant; 
therefore  no  right  of  theirs  has  been  injured  by  the  act  of  the 
defendant.  The  duty  to  give  notice  is  charged  as  one  arising 
from  the  contiguity  of  the  defendant's  vault  to  that  of  the  plain- 
tiffs. No  doubt  can  be  entertained  as  to  the  opinion  of  the 
Court  of  Common  Pleas  upon  this  question.  The  Lord  Chief 
Justice,  in  delivering  the  judgment  of  the  Court,  says :  ^  There  is 
no  allegation  in  this  count  of  any  right  of  easement  in  alieno 
solo,  which  forms  the  ground  of  the  plaintiffs'  action  in  the  first 
count.  And,  as  to  the  allegation  that  it  was  the  duty  of  the 
defendant  to  give  notice  to  the  plaintiffs  of  his  intention  to  pull 
down  his  wall,  if  he  did  not  shore  it  up  himself,  it  is  objected,  and 
Kc  think  with  considerable  iceight^  that  no  such  obligation  results, 
as  an  inference  of  law,  from  the  mere  circumstance  of  the  juxta- 
position of  the  walls  of  the  defendant  and  the  plaintiffs.  We 
also  think  it  is  impossible  to  say  that  under  such  circumstanoes 
the  law  imposes  upon  a  party  any  duty  to  give  his  neighbour 
notice.  We  are  inclined  to  think  that  the  second  count  of  the 
declaration  has  made  the  breach  of  this  supposed  duty  a  sub- 
stantive ground  for  damage :  and  the  probability  is,  that  the  main 
damage  did  result  from  the  want  of  notice ;  for  it  is  obvious,  that 
if  notice  had  been  given,  the  plaintiffs  might  have  taken  pre- 
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cautions  to  strengthen  their  vault.  Inasmuch,  therefore,  as  the 
damages  are  given  generally  upon  the  whole  declaration,  we  think 
the  judgment  must  be  arrested,  and  a  venire  de  novo  awarded. 

"  But,  supposing  that  the  improperly  pulling  down  the  defen- 
dant's vaults  and  walls  may  be  treated  as  the  substantive  cause  of 
action,  and  that  the  second  branch  of  the  argument  that  has  been 
urged  on  the  part  of  the  plaintiffs  is  well  founded  (which  we 
think  it  is  not),  then  the  question  arises,  whether  any  such  duty 
as  that  which  is  alleged  to  have  been  violated  is  by  law  cast  upon 
the  defendant.  The  duty  alleged  to  be  cast  upon  the  defendant 
by  reason  of  the  proximity  of  his  premises  to  those  of  the  plaintiffs, 
is,  'to  use  due  care  and  skill,  and  to  take  due,  reasonable, 
and  proper  precautions  in  and  about  the  pulling  down  and 
prostrating  and  removing  the  said  vaults,  buildings,  and  walls 
adjoining  the  plaintiffs'  vault,  so  that  for  want  of  such  care,  skill, 
and  precaution,  the  vault  of  the  plaintiffs,  and  the  contents 
thereof,  might  not  be  damaged  or  destroyed  on  that  occasion,  or 
the  plaintiffs  injured  in  respect  thereof ' ;  and  the  breach  alleged 
is,  *  that  the  defendant  did  not  nor  would  use  due  care  or  skill, 
or  take  due,  reasonable,  or  proper  precaution  in  or  about  the 
pulling  down,  prostrating,  or  removing  the  said  vaults,  buildings, 
or  walls  so  adjoining  the  said  vault  of  the  plaintiffs,  according  to 
his  duty.'  The  question  is,  whether  the  law  imposes  upon  the 
defendant  an  obligation  to  take  such  care  in  pulling  down  his 
vaults  and  walls  as  that  the  adjoining  vault  shall  not  be  injured. 
Supposing  that  to  be  so  where  the  party  is  cognizant  of  the 
existence  of  the  vault,  we  are  all  of  opinion  that  no  such  obliga- 
tion can  arise  where  there  is  no  averment  that  the  defendant  had 
notice  of  its  existence ;  for  one  degree  of  C£ire  would  be  required 
where  no  vault  exists,  but  the  soil  is  left  in  its  natural  and  solid 
state ;  another,  where  there  is  a  vault ;  and  another  and  still 
greater  degree  of  caxe  would  be  required  where  the  adjoining 
vault  is  of  a  weak  and  fragile  construction.  How  is  the  defen- 
dant to  ascertain  the  precise  degree  of  care  and  caution  the  law 
requires  of  him,  if  he  has  no  notice  of  the  existence  or  of  the 
nature  of  the  structure  ?  We  think  no  such  obligation  as  that 
alleged  exists  in  the  absence  of  notice.  And,  therefore,  upon  this 
ground  also  we  think  the  count  is  bad ;  and  consequently  there 
must  be  a  venire  de  novo." 

The  language  of  Lord  Tenterden  in  Walters  v.  Pfeil  evidently 
applies  to  the  case  of  a  usurpation  having  taken  place,  as  other- 


Negligeooe 
in  f aut. 

Chadunck  v. 
Ti'ower. 
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Sarru  y. 
Ending. 


No  duty  to 
giye  notice. 


Smbls.    Not 
aotionaLle 
where  no 
easement 
exists. 


wise  there  ootdd  be  no  necessity  for  shoring ;  the  same  ohservatioii 
applies  to  Troicer  v.  Chadwiek ;  while,  from  the  variety  of  points 
.which  combined  to  form  the  judgment  of  the  Court  in  Daddy. 
Holme  J  it  can  hardly  be  advanced  as  a  decision  upon  this  preoiBe 
point. 

In  the  later  case  of  Harris  v.  Ryding  {n)  there  had  been  a 
reservation  of  the  minerals  under  the  land,  and  the  defendant 
removed  them  in  such  a  negligent  manner  that  the  surface  of  the 
earth  fell  in.  In  this  case  it  is  obvious,  and  it  appears  to  haie 
been  so  admitted,  that  there  existed  the  natural  right  of  support 
for  the  upper  soil  from  the  soil  beneath ;  and  therefore  the  entire 
removal  of  the  inferior  strata,  however  done,  would  be  actionable 
if  productive  of  damage  by  withdrawing  that  degree  of  support  to 
which  the  owner  of  the  surface  was  entitled.  It  was  a  clear  viola- 
tion of  the  duty  of  the  subjacent  owner  to  do  no  act  whereby  the 
enjoyment  of  the  surface  could  be  interfered  with  {6), 

Upon  the  amoimt  of  caution  required  in  cases  where  no  ease- 
ment exists  depends  the  question,  whether  it  is  the  duty  of  a  party 
intending  to  make  alterations  which  may  affect  his  neighbour's 
premises  to  give  notice  of  his  intention  (p).  The  judgment  in 
error  in  Trmcer  v.  Chadwiek  has  decided  that  there  is  no  obligation 
to  give  such  notice  {q). 

The  general  rule  of  law  upon  this  subject  is  thus  laid  down  by 
Bracton : — 

"  Nocumentum  enim  poterit  esse  justum,  et  poterit  esse  inju- 
riosum.  Injuriosum  ubi  quis  fecerit  aliquid  in  suo  injustd — contra 
legem  vel  contra  constitutionem,  prohibitus  a  jure.  Si  autem  pro- 
hibere  a  jure  non  possit  ne  faciat,  licet  nocumentum  faoiat  et 
damnosum,  tamen  non  erit  injuriosum,  lioitum  est  enim  unicuique 
facere  in  suo  quod  damnum  injuriosum  non  eveniet  vioino  "  (r). 

"  An  action  does  not  lie  for  an  act  not  prohibited  by  law ;  as  if 
a  lessee  at  will,  by  his  negligence,  bum  his  house,  an  action  on 
the  case  does  not  lie  (at  the  suit  of  the  landlord),  for  the  law  does 
not  punish  him  for  permissive  waste "  («) ;  if,  however,  the  fire 
be  transmitted  beyond  the  boimds  of  his  property,  and  oommuni- 


(w)  (1839).  6  M.  &  W.  60. 

(o)  [See  the  account  of  this  case  given 
by  the  CJourt  in  Humphries  v.  Brogden 
(1848),  12  Q.  B.  739.] 

{p)  See  Moisey  v.  Goyd^  (1829),  4 
Car.  &  P.  161 ;  34  R.  R.  782. 

(q)  CAo^tfiVA-v.  TroM^tfr  (1839),  6Bing. 


N.  C.  1 ;  S.  C,  8  Scott,  1 ;  48  R.  B. 
676,  Preface  VI.  [See  Fmrbroihtr  y. 
Bury  Bural  Sanitary  AuthorUy  (1S89), 
37  W.  R.  644.] 

(r)  Lib.  4,  f.  221  a. 

(»)  CoHHtessofShr€icahwry'9CkH[\l^), 
5  Rep.  13  b. 
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cate  to  the  adjoining  house,  he  would  have  been  liable  at  common 
law(0. 

Subject  to  the  restriction  already  mentioned,  that  an  encroach-, 
ment  must  not  be  removed  with  unnecessary  violence,  there  seems 
nothing  to  take  this  class  of  cases  out  of  the  rule  before  adverted 
to — "  That  a  party  confining  himself  within  the  limits  of  his  own 
property  may  deal  with  it  as  he  will"  («).  If  he  dig  a  pit  he  is 
not  bound  to  put  a  fence  roimd  it  to  keep  trespassers  from  falling 
into  it(ar). 

The  seeming  exception  to  this  rule,  arising  from  the  prohibition  Dangeroiw 
to  use  dangerous  instruments  or  animals  for  the  protection  of  **^""**^' 
premises  without  notice,  depends  upon  the  principle,  that  a  man 
shtdl  not  do  that  indirectly  which  he  cannot  do  directly ;  and  as 
such  means  of  offence  would  be  calculated  to  do  more  injury  than 
he  would  be  justified  in  using  to  defend  his  possession  against 
trespassers,  he  shall  not  be  allowed  to  do  so  unless  he  gives  such 


{t)  TurherviUe  v,  Sfampe,  ante,  p.  415, 

(ti)  [This  view  is  supported  by  Gaf/- 
ford,  App.,  NieholU,  Kesp.  (1854),  9 
Exch.  702,  in  which,  the  plaint  being 
in  part  for  negligeutlj  taking  away  the 
support  of  a  modem  house,  the  judge 
was  held  to  have  misdirected  the  jury 
in  leaving  to  them  the  question  dl 
negHgence.  In  several  modem  text- 
books, not  including  Wms.  Saund.  (see 
vol.  2,  400,  n.  (a),  of  that  invaluable 
work,  2  Notes  to  Saund.  802),  it  is  laid 
down,  without  further  authority  than 
Ae  cases  above  distinguished,  by  the 
learned  editors,  that  an  action  is  main- 
tainable against  a  landowner  for  negli- 
gence in  removing  the  support  afforded 
by  his  land  to  the  modem  house  of  his 
neighbour.  This  may  to  some  extent 
be  attributable  to  vagueness  in  the  use 
of  Uie  relative  term  negligence  (per 
Erie,  C.  J..  29  L.  J.  C.  P.  319  ;  Bram- 
well,  B.,  1  H.  &  N.  261 ;  3  H.  &  N.  318 ; 
Watson,  B.,  28  L.  J.  Exch.  260),  of 
which  a  definition  is  given  by  Alder- 
son,  B.,  in  Blyth  v.  Birmingham  Water ^ 
icorkK  Co,  (1866),  11  Exch.  784;  and 
Willes,  J.,  Vaughan  v.  Taff  Vale  Rail, 
Co,  aseO),  6  H.  &  N.  687,  688.  It 
dioQld  seem  that,  in  this  class  of  cases, 
if  the  mere  removal  occasions  the  fall, 
the  defendant  is  not  liable,  however 
negligent  may  have  been  the  manner  of 
the  removal— for  his  act  was  confined 
to  his  own  land ;  but  if  it  was  not  merely 
the  removal  or  omission  to  do  things  to 
prevent  its  effect,  but  the  manner  of 


the  removal,  which  caused  the  fall, 
then  he  is  liable — for  then  of  neoessitry 
his  act  must  have  extended  beyond  his 
own  land,  and  the  force  proceeding 
from  it  must  have  entered  the  plaintiff's 
land,  and  actively  created  there  the 
motion  which  produced  the  fall.} 

(x)  1  Roll.  Abr.  88,  pi.  4 ;  fully  sup- 
ported in  Jordin  v.  Crump  (1841),  8  M. 

6  W.  788  ;  [but  qualified  by  Barnes  v. 
TFard  (1860),  9  C.  B.  392 ;  82  R,  R.  376, 
to  the  extent  that  if  the  pit  abuts  on  a 
highway  and  renders  the  highway  dan- 
gerous to  persons  passing  along  it  with 
ordinary  care,  then  the  occupier  is  bound 
to  fence  it.  Cf .  Sfone  v.  Jackson  (1866), 
16  C.  B.  199 ;  Hunt  v.  Taylor  (1886), 
L.  R.  14  Q.  B.  Div.  918.  This  is  on 
the  ground  that  such  pit  is  a  public 
nuisance,  interfering  with  the  use  of 
the  way.  But  if  the  pit  or  other  exca- 
vation be  not  substantially  adjacent  to 
the  way,  there  is  no  obligation  to  fence 
it,  and  no  action  is  maintainable  against 
the  owner  of  the  land,  if  a  person  acci- 
dentaUy  or  otherwise  straying  off  the 
way  falls  into  the  pit:  Hardcaaile  v. 
South  Yorkshire  Rail.,  ^e,  Co,  (1869), 
4  H.  &  N.  67  ;  Hounsell  v.  Smyth  (I860), 

7  C.  B.  N.  S.  731 ;  S.  C,  29  L.  J.  C.  P. 
203.  As  to  the  responsibility  of  an 
occupier  of  premises  for  injuries  occa- 
sioned by  the  defective  state  of  the 
premises  to  persons  there  with  his  leave, 
the  reader  is  referred  to  the  text- books 
dealing  with  the  general  subject  of 
Negligence.] 
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notice  as  makes  the  party  fully  aware  of  the  danger  he  is  roshiog 
upon,  and  the  damage  sustained  hy  him  clearly  the  consequence  of 
his  own  act  {y). 


Pablio  The  cases  in  which  parties  acting  in  a  public  capacity,  and  under 

o  cere.  ^^  limited  authority  conferred  by  their  oflSce,  have  been  held  liable 

for  the  injurious  consequences  of  their  want  of  care,  do  not  afford 
any  authority  upon  this  subject  (2).  Whether  they  are  liable  for 
not  taking  due  and  proper  precautions  in  doing  the  acts  they  are 
authorized  to  do,  or  liable  only  if  they  have  not  acted  to  the  best 
of  their  skill  and  judgment,  the  principles  already  adverted  to  do 
not  appear  to  apply  to  them. 
jQne$  y.  Bird,  In  the  case  of  Jones  v.  Bird  (a),  an  action  was  brought  against 
the  Commissioners  of  Sewers  for  negligently  making  sewers  near 
the  plaintiff's  houses,  whereby  the  foundations  thereof  were 
weakened,  and  the  walls  fell  down.  It  appeared  that  the  sewer, 
which  it  was  necessary  to  repaii',  ran  immediately  adjoining  the 
plaintiff's  houses,  with  a  stack  of  chimneys  belonging  to  one  of  the 


(y)  [See  the  judgments  in  Leanc  ▼. 
Clayton  (1817),  7  Taunt.  489 ;  18  R.  R. 
663,  Preface  VI. ;  Ilotty,  Wilkes  (Wl^), 
3B.&A.304;  22  R.R.  400, Preface VII.; 
Bird  ▼.  Ho/brook  (1828),  4  BiDg.  635  ;  29 
R.  R.  657,  Preface  IX.  It  is  now 
illegal  to  set  a  spring-gun  or  a  man- 
trap except  at  night  and  in  a  dwelling- 
house:  24  &  25  Vict.  0.  100,  8.  31.  As 
to  the  responsibility  of  a  person  bring- 
ing *'  water,  stench,  or  filth  "on  to  his 
land  for  ail  consequences  arising  from 
its  escape,  see  Fletcher  y.  By latids  (1866), 
L.  R.  1  Exch.  265;  1  Smith,  L.  C. 
11th  ed.,  p.  810 ;  and  Pollock  on  Torts, 
7th  ed.,  p.  476.] 

(z)  [See  Stainian  v.  Woolrych  (1856), 
23  Beav.  226  ;  S.  C,  26  L.  J.  Ch.  300.] 

(a)  (1822),  6  B.  &  A.  837.  [This  and 
the  two  next  oases  mentdonecL  in  the 
text  will  suffice  to  illustrate  the  dis- 
tinction pointed  out  by  the  learned 
author.  For  more  recent  authorities 
upon  the  subject,  see  Whitehotise  v. 
FelUnjcea  (1861),  10  C.  B.  N.  S.  765; 
Buck  V.  Williams  (1868),  3  H.  &  N.  308, 
and  the  cases  there  cited  ;  Southampton 
and  Itchin  Bridge  Co,  y.  Local  Board  of 
Southampton  (1868),  8  E.  &  B.  801  ; 
Metcalfe  v.  Hethei'ington  (Cam.  Scao.) 
(1860),  6  H.  &  N.  719  ;  Piggot  v.  Eastern 
Counties  Bail,  Co,  (1846),  3  G.  B.  229 ; 
Vaughan  v.  TaWVaU  Bail,  Co,  (Cam. 
Soac.)  (I860),  5  H.  &  N.  679  ;  Cowley  v. 


Mayor,  ^c.  of  Sunderland  (1861),  6  H.  & 
N.  666  ;  Whitehouse  y.  Birmingham,  4«- 
Canal, Co.  (1857),  27  L.  J.  Exch.  25; 
Manley  v.  The  St,  Helens  Canal,  4e.  Cs. 
(1868),  2  H.  &  N.  840 ;  Oreai  Western 
Bailuray  of  Canada  y.  Braid  (1863),  1 
Moo.  P.  C.  N.  S.  101 ;  Mersey  Locks 
Trustees  v.  Gibbs  (1864),  L.  R,  1  H.  L. 
93 ;  Hammersmith  Boil.  Co,  y.  Brand 
(1868),  L.  R.  4  H.  L.  171 ;  Smith  r. 
Z.  and  S,  W.  B.  (1870),  L.  R.  6  C.  P. 
14 ;  Dunn  y,  Birmingham  Canai  Cb. 
(1872),  L.  R.  8  Q.  B.  42;  Metropolitan 
Asylum  District  y.  Hill  (1881),  6  App. 
Cas.  193 ;  Truman  y.  Z.  B,  4  S.  C,  B. 
(1883),  L.  R.  26  Ch.  D.  423 ;  sab  nom. 
X.  B.  ^  S.  C.  B.  y,  Truman^  29  Ch.  IHt. 
89 ;  11  A.  C.  46  ;  Bvans  y.  Manekestsr, 
SheJHeld,  and  Lincolnshire  Bail,  Co.  (18S7), 
L.  R.  36  Ch.  D.  626 ;  Fairbrothery,  Bury 
Bural  Sanitary  Authority  (1889),  37 
W.  R.  644 ;  Bapier  y,  London  Tramways 
Co.,  [1893]  2 Ch,  688  ;  Jordesony,  Suttrn, 
Southcoates,  and  Drypool  Gas  Co.y  [1898] 
2  Ch.  614;  [1899]  2  Ch.  217;  Cana^en 
Facific  Bail,  Co.  v.  Farke,  [1899]  A.  C 
536;  BateheUer  y,  Tunbridge  Wells  Gas 
Co,  (1901),  84  L.  T.  766 ;  Mayor  and 
Councillors  of  Bast  Freemontle  y.  Annois^ 
[1902]  A.  C.  213 ;  Canadian  FaaJScBaU. 
Co,  y.  Boy,  ibid.  220  ;  Bnglish  v.  Jfrtrn 
polUan  Water  Board,  [1907]  1  K.  B. 
688;  Demerara  Eleetrie  Co,,  Ltd,  t. 
White,  [1907]  A.  C.  330.] 
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houses  resting  upon  the  arch  of  it.  Being  necessary  to  rebuild  NegKgenoe  in 
this  toch,  the  defendants,  to  support  the  chimneys,  placed  under  limited  right, 
them  a  transum  and  two  upright  posts :  the  chimneys  fell,  and,  in  ji^i^^T^TBird. 
consequence  of  their  fall,  the  houses  fell  also.  Contradictory 
evidence  was  given  as  to  whether  proper  care  was  taken  in  supply- 
ing the  place  of  the  arch.  It  further  appeared  that  there  was  no 
specific  notice  given  to  the  owner  of  the  house  to  which  the 
chimneys  belonged  of  the  danger  in  which  they  would  be  placed. 
But  a  general  notice  was  given  to  the  inhabitants  of  the  houses 
that  the  sewer  was  repairing ;  the  jury  having  found  a  verdict  for 
the  plaintiff,  under  the  direction  of  the  Chief  Justice,  a  rule  was 
obtained  for  a  new  trial,  which  was  afterwards  discharged,  the 
Court  holding  "That  the  Commissioners  of  Sewers  and  agents, 
when  repairing  sewers  in  the  neighbourhood  of  houses,  were  bound 
to  take  all  proper  precaution  for  their  security;  and  that  one 
question  for  the  jury  to  consider  was,  whether  shoring  up  was  a 
proper  precaution,  and  whether  it  had  been  omitted.  I  fdso  told 
them,"  continued  Abbott,  C.  J., "  that,  even  if  they  were  of  opinion 
that  the  stack  of  chimneys  could  not,  by  any  shoring  up  whatso- 
ever, have  been  prevented  from  falling,  still  it  was  the  duty  of  the 
defendants,  if  they  thought  so,  to  give  specific  notice  of  the  danger 
to  the  owner ;  and  that  if  they  did  not  do  so,  they  were  respon- 
sible." "As  to  the  merits  of  the  case,"  said  Bayley,  J.,  "it  is 
contended  that  the  defendants  are  protected,  if  they  acted  bonft 
fide,  and  to  the  best  of  their  skill  and  judgment.  But  that  is  not 
enough ;  they  are  bound  to  conduct  themselves  in  a  skilful  manner, 
and  the  question  was  most  properly  left  to  the  jury  to  say,  whether 
the  defendants  had  done  all  that  any  skilful  person  could  reason- 
ably be  required  to  do  in  such  a  case  "  {b). 

In  the  case  of  Tlie  King  v.  Commissioners  of  Sewers  for  the  Levels  SexY.Poffham 
of  Pagham  (c),  it  was  held  that,  where  commissioners  of  sewers,  ^^"' 
acting  bonft  fide  for  the  benefit  of  the  levels  for  which  they  were 
appoLuted,  directed  certain  defences  against  the  inroads  of  the  sea, 
which  caused  it  to  flow  with  greater  violence  against  and  injure  the 
adjoining  land  not  within  the  levels,  they  could  not  be  compelled 
to  make  compensation  to  the  owner  of  it,  or  to  erect  new  works  for 
his  protection.  "  I  am  of  opinion,"  said  Lord  Tenterden,  "  that 
the  only  safe  rule  to  lay  down  is  this,  that  each  landowner  for  him- 


(*)  llhrew  V.  New  Itker  Co.  (1834),  6  (e)  (1828),  8  B.  &  C.  356 ;  [8.  C,  2 

Car.  k  Payne,  754.]  Man.  &  Ry.  468  ;  32  R.  R.  406.] 


Digitized  by  VjOOQIC 


430 


PARTICULAR  EASEMENTS. 


Negligjonoe  in  g^lf,  or  the  Commissioners  acting  for  several  landowners,  may  erect 
limited  right,  such  defences  for  the  land  under  their  care  as  the  necessity  of  the 
£ex  y.  Pagham  c^^s©  requires,  leaving  it  to  others,  in  like  manner,  to  protect  them- 
Commis^      selves  affainst  the  common  enemy  "  (d). 

**It  seems  to  me,"  said  Bayley,  J.,  "that  every  landowner 
exposed  to  the  inroads  of  the  sea  has  a  right  to  protect  himself,  and 
is  justified  in  making  and  erecting  such  works  as  are  necessary  for 
that  purpose ;  and  the  commissioners  may  erect  such  defences  as  are 
necessary  for  the  land  intrusted  to  their  superintendence.     If, 
indeed,  they  made  unnecessary  or  improper  works,  not  with  a  view 
to  the  protection  of  the  level,  but  with  a  malevolent  intention 
to  injure  the  owner  of  other  lands,  they  would  be  amenable  to 
punishment  by  criminal  information  or  indictment  for  an  abuse  of 
the  powers  vested  in  them.    But  if  they  act  bon&  fide,  doing  no 
more  than  they  honestly  think  necessary  for  the  protection  of  the 
level,  their  acts  are  justifiable,  and  those  who  sustain  damage 
therefrom  must  protect  themselves.     If  a  man  sustains  damage  by 
the  wrongful  act  of  another,  he  is  entitled  to  a  remedy ;  but  to 
give  him  that  title  these  two  things  must  concur — damage  to  him- 
self, and  a  wrong  committed  by  the  other.     That  he  has  sustained 
damage  is  not  of  itself  sufficient.     Here  the   party  may  have 
sustained  damage,  but  the  commissioners  have  done  no  wrong. 
The  right  which  each  landowner  has,  is  to  protect  himself,  not  to 
be  protected  by  his  neighbours.     To  that  right  no  injury  has  been 
done,  nor  can  any  wrongful  act  be  charged  against  the  com- 
missioners." 
CiTil  law.  The  civil  law  recognized  the  same  distinction  between  acts  of 

self-defence  and  ordinary  acts  in  the  use  of  property  (e). 

In  this  case  it  was  in  fact  held,  that  the  commissioners  had, 
with  respect  to  making  defences  against  the  sea,  the  same  right  as 
the  owner  of  the  land ;  and  that  as  every  owner  has,  as  incident 
to  the  property,  the  right  of  doing  whatever  may  be  requisite  far 
its  protection  from  the  incursions  of  the  sea,  they  were  not  liable 
for  the  injury  resulting  from  the  erection  of  such  defensive  works. 


{d)  [See  Smith  v.   Kenrick  (1849),  7  animo  fecit  ut  tibi  nooeat,  sed  ne  sbi 

0.  B.  616 ;  78  R.  R.  745.]  noceat.— Dig.  39,  3,  2,  j  9,  de  aq.  ekiq. 

{e)  Idem  Labeo  ait«  si  vicinus  flumen  pi.  arc. 
(aut)  toirentem  averterit,  no  aqua  ad  AggeresjuxtaflmniiiainpriTatofao^ 

etim  perveniat,  et  hoc  niodo  sit  effectual  in  arbitrium  aquae  pluviae  arcend®  Tcni- 

nt  vicino  noceatur,  agi  cum  eo  aquae  unt,  etiamsi  trans  flumen  noceant ;  ita 

pluyiee  aroendee,  non  posse,  aqnam  enim  si  memoria  eorum  extet,  et  si  fieri  dob 

aroere,  hoc  est,  curare  ne  influat ;  quae  debuemnt. — Ibid.  39,  3,  23. 
sententia  yerior  est,  si  modo  non  hoc 
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In  the  later  ease  of  Hie  Grocers^   Co.  v.  Donne  (/),  the  same  NegU^oe  in 
.     .  ,  .     -  exercise  of  a 

prmoiples  were  recogmzed.  limited  right. 

Tindal,  C.  J.,  in  deKvering  the  judgment  of  the  Court  of  C.  P.,  TheGroeerF' 
said :  "  But  the  question  is,  whether  the  facts  found  upon  this  ^^^  ^'  -Donw. 
award  bring  the  case  within  the  terms  of  the  declaration.  The 
cause  haying  been  referred,  and  the  arbitrator  haying  stated  the 
facts  for  the  opinion  of  the  Court,  we  must  see  whether  or  not  the 
facts  so  found  raise  the  duty  set  up  by  the  plaintifEs  in  their 
declaration.  The  declaration  states  that  the  commissioners  wrong- 
fully and  injuriously  did  make,  cut  and  dig  a  certain  shaft,  sewer, 
gutter  and  ditch,  near  unto  an  ancient  messuage  and  premises  in 
possession  of  the  plaintiffs,  and  did  unskilfully,  wrongfully  and 
improperly  make,  cut  and  dig  the  said  shaft,  sewer,  gutter  and 
ditch,  so  being  near  unto  the  said  ancient  messuage  and  premises 
of  the  plaintiffs  as  aforesaid,  and  did  also  make,  cut,  and  dig  the 
said  shaft,  gutter,  sewer  and  ditch,  without  shoring  up,  propping 
or  duly  securing  the  said  messuage  and  premises,  or  the  earth  and 
subsoil  supporting  the  walls  of  the  said  ancient  messuage  and  pre- 
mises of  the  plaintiffs  as  aforesaid,  in  order  to  preyent  the  same 
from  being  injured  by  the  said  making,  cutting  and  digging  of  the 
said  shaft,  sewer,  gutter  and  ditch  as  aforesaid.  As  to  the  want 
of  notice,  the  arbitrator  has  raised  no  question.  We  must  then 
look  at  the  award,  and  see  whether  or  not  the  commissioners  haye 
conducted  themselyes  in  an  unskilful,  wrongful,  and  improper 
manner  in  the  construction  of  the  sewer  in  question.  The  allega- 
tion of  unskilfulness  is  negatiyed  by  the  award,  for  it  expressly 
finds  that  the  work  was  done  in  a  skilful  and  proper  manner.  But 
the  question  is,  whether  the  commissioners  £ire  to  be  mulcted  in 
damages  by  reason  of  their  having  proceeded  by  a  process  called 
tunnelling,  in  preference  to  open  cutting.  If  the  award  had  found, 
that,  in  the  judgment  of  experienced  men,  no  injury  would  haye 
resulted  to  the  plaintiffs,  had  the  commissioners  proceeded  by  open 
cutting,  the  plaintiffs  would  haye  been  entitled  to  a  verdict.  But 
the  arbitrator  finds  that  there  was  risk  in  either  way,  though  less 
from  open  work  than  from  the  other  mode;  and  if  the  com- 
missioners were  bound  to  pursue  that  mode  which  gaye  the  greatest 
possible  chance  of  escape  from  injury,  the  yerdict  ought  to  be 
entered  for  the  plaintiffs.     But  how  are  we  to  say  that  the  com- 


(/)  (1836).  3  Bing.  N.  C.  34  ;  3  Scott,       691;  [and  Stainton  v.  Woolryeh  (1856), 
356,  and  casea  there  cited ;   43  R.  R.      25  Bear.  225  ;  26  L.  J.  Oh.  300.] 
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The  Grocera^ 
Co.  V.  Donne, 


Negligence 
caivdnga 
public 
nuisance. 


Negligence  in  migsioners  are  to  be  liable  in  damages,  not  because  they  did  not 
limited  right,  perform  the  work  in  a  skilful,  proper  and  workmanlike  manner, 
but  because  they  did  not  adopt  that  course  which  afforded  the 
utmost  possible  chance  of  averting  danger  ?  The  Court  is  not  to 
balance  possibilities.  We  are  called  upon  to  pronounce  a  judgment 
gainst  the  commissioners,  because,  had  another  mode  of  operation 
been  resorted  to,  by  some  remote  possibility  the  damage  of  which 
the  plaintiffs  complain  might  not  have  accrued.  It  seems  to  me 
that  the  plaintiffs  can  only  entitle  themselves  to  a  verdict  by 
showing  that  the  injury  would  not  have  happened  if  the  sewer  had 
been  constructed  by  open  cutting :  and  consequently  the  verdict 
must  be  entered  for  the  defendant." 

Where,  however,  from  the  situation  of  the  premises,  the  acts  of 
the  party,  though  done  entirely  on  his  own  property,  may  be  pro- 
ductive of  injury  to  the  public,  he  is  bound  to  exercise  such  a 
degree  of  care  and  caution  as  shall  prevent  damage  to  persons 
exercising,  on  their  part  also,  reasonable  care  to  avoid  the  danger  (g). 
If,  however,  he  has  used  such  due  caution,  he  will  not  be  liable  for 
injury  arising  from  the  interference  of  a  wrongdoer  {h). 

Thus  in  Daniels  v.  Potter  a)id  othei^s  (/),  an  action  was  brought 
for  negligently  permitting  the  flap  of  the  defendants'  cellar  to 
remain  unfastened,  whereby  it  fell  upon  and  broke  the  plaintiff's 
legs.  It  appeared  in  evidence  that  the  flap  was  placed  in  a 
slanting  position,  on  a  projecting  ledge,  about  a  foot  above  the 
pavement.  It  was  not  fastened  in  any  way,  but  merely  leaned 
against  the  window  of  the  defendants'  warehouse  and  the  house 
adjoining.  One  of  the  plaintiff's  witnesses  said,  that  the  passing 
of  a  stage  coach  or  heavy  waggon  might  have  the  effect  of  shaking 
it  down.  The  defendants'  witnesses  stated  that  the  flap  was 
pulled  over  by  some  boys  who  were  playing  about,  and  who, 
though  warned  by  defendants'  men,  would  not  go  away ;  and  that 


Daniels  v. 
Potter, 


(<7)  [It  will  be  seen  that  in  Hardeattle 
V.  South  Yorkshire  Rail.y  ^.  Co.,  post, 
p.  437,  the  question  for  the  jury  was 
held  not  to  be  whether  the  act  was  pro- 
ductive of  danger  to  the  public. 

In  the  case  of  a  dangerous  public 
nuisance,  as  an  obstruction  to  a  way 
such  as  renders  it  impassable  with 
safety,  a  person  who  incurs  the  danger, 
knowing  of  its  existence,  and  suffers 
damage,  is  not  prevented  from  recover- 
ing for  tiie  damage,  if  under  the  cir- 


cumstances it  was  not  inconsisteDt  with 
common  prudence  to  run  the  ri^k: 
Clayards  v.  Dethick  (1848),  12  Q.B.439: 
76  R.  R.  305 ;  Thompson  v.  yorth'£*ftirn 
Hail.  Co,  (I860),  2  B.  &  S.  106.  Ab  to 
the  doctrine  of  contributory  negligence, 
see  1  Smith,  L.  C,  11th  ed.,  p.  285.] 

(h)  [See  JUedie  v.  London  and  Xerth' 
Western  RaiL  Co.  (1849),  4  Exoh.  244; 
80  R.  R.  246.1 

(•)  (1830),  4  C.  &  P.  262;  34  RB. 
793.    [And  see  ante,  p.  427,  n.  (s).] 
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Daniels  y. 
Fotter. 


the  flap  had  been  placed  in  the  same  way  for  many  years,  and 
that  no  accident  had  happened. 

Tindal,  C.  J.,  said :  "  The  defendants  were  bound,  in  placing 
the  flap,  to  use  such  precaution  as  would  preserve  it  under  all 
ordinary  circumstances  from  falling  down ;  but  if  it  was  so 
secured,  and  a  third  person  over  whom  they  had  no  control  came 
and  removed  it,  then  I  think  the  defendants  will  not  be  liable. 
The  plaintiff  says,  that  the  flap  fell  in  consequence  of  the  negli- 
gence of  the  defendants ;  the  defendants'  case  is,  that  it  was  placed 
securely,  and  that  a  wrong-doer  pulled  it  over  on  the  plaintiff,  and 
your  verdict  will  be  for  the  plaintiff  or  defendants,  according  as 
you  believe  the  one  or  the  other  of  these  stories.  There  is  no 
doubt  as  to  the  law  of  the  case.  The  question  for  your  considera- 
tion will  be,  whether  upon  this  occasion  the  defendants  and  their 
servants  did  use  due  and  ordinary  care  in  placing  up  this  flap  so  as 
to  prevent  any  accident  from  happening.  It  might  certainly  have 
been  secured  by  a  string,  or  by  a  hook,  or  by  some  person  holding 
it,  if  that  were  necessary  to  the  security  of  it.  A  tradesman  under 
such  circumstances  is  not  bound  to  adopt  the  strictest  means,  but 
he  is  bound  to  use  such  care  as  any  reasonable  man  looking  at  it 
would  say  is  sufficient ;  and  if  he  does  use  such  care  in  the  placing 
of  the  flap,  and  a  wrong-doer  comes  and  displaces  it  from  the 
position  in  which  it  has  been  placed,  it  being  that  in  which  a 
careful  man  would  place  it,  he  will  not  be  answerable  in  an  action, 
but  the  party  must  look  for  compensation  to  such  wrong-doer  who 
so  displaced  it." 

The  jury  found  for  the  plaintiff. 

So,  too,  in  Proctor  v.  Harris  (/),  where  the  action  was  brought  Proctor  v, 
against  a  publican  for  leaving  open  a  trap-door  on  the  foot-  ^^^^^ 
pavement,  in  the  evening,   after  the   lamps  were    lighted.     It 
appeared  that  the  defendant  had,  immediately  before  the  accident 
occurred,  been  lowering  a  butt  of  beer  into  his  cellar  through  this 
very  aperture. 

Tindal,  C.  J.,  in  summing  up,  said :  "  The  question  is,  whether 
a  proper  degree  of  caution  was  used  by  the  defendant.  He  was  not 
bound  to  resort  to  every  mode  of  security  that  could  be  surmised, 
but  he  was  bound  to  use  such  a  degree  of  care  as  would  prevent 
a  reasonable  person,  acting  with  an  ordinary  degree  of  care,  from 
receiving  any  injuiy.    The  public  have  a  right  to  walk  along 


0)  (1830),  4  0.  &  P.  337  ;  34  B.  R.  810. 
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these  footpaths  with  ordinary  security.  It  may  be  said,  on  the 
one  hand,  that  these  kinds  of  things  must  be,  and  that  trade 
cannot  be  carried  on  without  them ;  but,  on  the  other  hand,  it 
must  be  understood  that  as  they  are  for  the  private  advantage  of 
the  individual,  he  is  bound  to  take  proper  care,  when  he  is  using 
his  cellar,  to  prevent  injury.  With  respect  to  the  plaintiflF,  you 
will  have  to  consider  whether  there  was  so  little  care  and  caution 
on  his  part,  that  he  was  himself  guilty  of  negligence  in  running 
into  the  danger.  If  there  had  been  sufficient  light,  most  likely  it 
would  have  prevented  him  from  falling  in.  A  more  infirm  person 
might  have  sustained  a  greater  injury  than  it  appears  the  plaintiff 
has  received.  The  question  is,  whether  you  think  this  flap  was  in 
the  nature  of  a  nuisance,  used  in  the  manner  it  was,  and  whethw, 
looking  to  till  the  circumstances,  the  plaintiff  fell  in,  owing  to  the 
negligence  and  carelessness  of  the  defendant,  in  not  sufficiently 
protecting  the  place  at  this  hour,  being  after  dark.  If  you  think 
so,  you  will  find  for  the  plaintiff.  But  if  you  think  that  the 
plaintiff  did  not  himself  use  due  caution  in  the  matter,  then  you 
will  give  your  verdict  for  the  defendant  "  (/:). 

[A  similar  question  arose  in  Barnes  v.  Ward{T).  There,  a  woman 
in  walking  after  dark  along  an  immemorial  public  footway,  met 
with  her  death  by  falling  down  an  open  tmrailed  area,  of  which 
the  defendant  was  in  possession.  The  area  abutted  on  the  way, 
and  was  made  by  the  defendant  for  a  house  then  in  the  course  of 
erection  by  him.  The  action  was  brought  under  9  &  10  Vict 
c.  93,  by  the  administrator  of  the  deceased,  for  negligence,  on  the 
part  of  the  defendant,  in  not  having  fenced  or  railed  in  the  area. 
At  the  trial,  the  jury,  having  been  directed  that,  if  there  was  a 
public  way  abutting  on  the  area  and  it  would  be  dangerous  to 
persons  passing  unless  fenced,  or  a  public  way  so  near  that  it  would 
produce  danger  to  the  public  unless  fenced,  the  defendant  would 
be  liable,  unless  the  accident  was  occasioned  by  want  of  ordinary 
caution  on  the  part  of  the  deceased, — gave  a  verdict  for  the 
plaintiff.  The  defendant  moved,  on  points  reserved,  for  a  non- 
suit, and  also  in  arrest  of  judgment,  and  obtained  a  rule  to  show 
cause.  On  cause  being  shown,  the  Court,  after  taking  time  to 
consider  their  judgment,  discharged  the  rule;  and  Maule,  J., 
delivering  the  judgment,  said  as  follows :  ^^  On  the  part  of  the 


(k)  [There  wa«  a  similar  direotion  to 
the  jury  in  Witherley  y.  Segenfs  Canal 


Co.  (1862),  12C.  B.  N.  S.  2.] 
(0  (1860),  9  C.  B.  892 ;  82  B.  R.  375. 
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[defendant,  it  was  argued,  that  no  use  which  a  man  chooses  to    Negligence 

•-  '  o        '  ^  oausiDg  a 

make  of  his  own  property  can  amount  to  a  nuisance  to  a  puhlic       public 
or  private  right,  unless  it  in  some  way  interferes  with  the  lawful     p^"8>pce. 
enjoyment  of  that  right :  that,  in  the  present  case,  the  excavation     "^P^/' 
of  the  area  in  no  manner  interfered  with  the  way  itself,  or  was  in 
any  sense  hurtful  or  perilous  to  those  who  confined  themselves  to 
the  lawful  enjoyment  of  the  right  of  way  ;  and  that  it  was  only 
to  those  who,  like  the  deceased,  committed  a  trespass,  by  deviating 
on  to  the  adjoining  land,  that  the  existence  of  the  area,  though 
not  fenced,  could  be  in  any  degree  detrimental  or  dangerous. 

"  In  support  of  this  view  of  the  subject,  reliance  was  placed  on 
the  case  of  Blyth  v.  Topham  (m),  where  it  was  held  that,  if  A., 
seised  of  a  waste  adjacent  to  a  highway,  digs  a  pit  in  the  waste 
within  thirty-six  feet  of  the  highway,  and  the  mare  of  B.  escapes 
into  the  waste  and  falls  into  the  pit,  and  dies  there ;  yet  B.  shall 
not  have  an  action  against  A.,  because  the  making  of  the  pit  in 
the  waste,  and  not  in  the  highway,  was  not  any  wrong  to  B. ;  but 
it  was  the  default  of  B.  himself  that  his  mare  escaped  into  the 
waste.  And,  in  further  support  of  this  doctrine,  a  passage  was 
cited  from  the  judgment  of  Alderson,  B.,  in  Jordin  v.  Crump  (w), 
where  the  case  is  put  of  a  man  who,  passing  in  the  dark  along 
a  footpath,  should  happen  to  fall  into  a  pit  dug  in  the  adjoining 
field,  by  the  owner  of  it.  *In  such  a  case,'  says  the  learned 
judge  (o),  *  the  party  digging  the  pit  would  be  responsible  for  the 
injury,  if  the  pit  were  dug  across  the  road ;  but,  if  it  were  only  in 
an  adjacent  field,  the  case  would  be  very  different,  for  the  falling 
into  it  would  be  the  act  of  the  injured  party  himself/  And  as  to 
the  case  of  Coupland  v.  Hardinghaniy  it  was  not  only  denied  to  be 
law  by  the  counsel  for  the  defendant,  but  it  was  further  argued 
that,  in  that  case, — as  appeared  by  the  original  nisi  prius  record, 
procured  by  Coltman,  J., — as  also  in  Jarvia  v.  Dean^  the  area  was 
in  one  count  alleged  to  be  in  the  highway. 

^^  But  it  seems  clear  to  us  that,  in  each  of  these  cases,  the  area 
in  question  was  not  parcel  of  the  road,  but  was  an  area  meant  to 
be  fenced  off  from  it,  in  the  ordinary  way,  by  upright  iron  rails, 
so  as  to  exclude  the  public  from  it,  in  a  manner  quite  inconsistent 


(m)  (1608),  1  RoU.  Abr.  88  ;  Cro.  Jac.  (»)  (1841),  8  M.  &  TV.  782. 

168.  (o)  8  M.  &  TV.  788. 
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[with  the  notion  of  its  being  itself  part  of  the  highway.  And  with 
respect  to  the  case  of  Blyth  v.  Tophaniy  and  the  passage  cited 
from  the  judgment  in  Jordin  v.  Crumpy  it  most  be  observed,  that, 
in  these  instances,  the  existence  of  the  pit  in  the  waste  or  field 
adjoining  the  road,  is  not  said  to  have  been  dangerous  to  the 
persons  or  cattle  of  those  who  passed  along  the  road,  if  ordinary 
caution  were  employed. 

"  In  the  present  case,  the  jury  expressly  found  the  way  to  have 
existed  immemorially ;  and  they  must  be  taken  to  have  found  that 
the  state  of  the  area  made  the  way  dangerous  for  those  passing 
along  it,  and  that  the  deceased  was  using  ordinary  caution  in  the 
exercise  of  the  right  of  way,  at  the  time  the  accident  happened. 

"  The  result  is, — considering  that  the  present  case  refers  to  a 
newly-made  excavation  adjoining  an  immemorial  public  way, 
which  rendered  the  way  unsafe  to  those  who  used  it  with  ordinary 
care, — it  appears  to  us,  after  much  consideration,  that  the  defen- 
dant, in  having  made  that  excavation,  was  guilty  of  a  public 
nuisance,  even  though  the  danger  consisted  in  the  risk  of  acci- 
dentally deviating  from  the  road;  for  the  danger  thus  created 
may  reasonably  deter  prudent  persons  from  using  the  way,  and 
thus  the  full  enjoyment  of  it  by  the  public  is,  in  effect,  as  much 
impeded  as  in  the  case  of  an  ordinary  nuisance  to  a  highway. 

"  With  regard  to  the  objection,  that  the  deceased  was  a  trespasser 
on  the  defendant's  land  at  the  time  the  injury  was  sustained, — ^it 
by  no  means  follows  from  this  circumstance  that  the  action  cannot 
be  maintained.  A  trespasser  is  liable  to  an  action  for  the  injury 
which  he  does:  but  he  does  not  forfeit  his  right  of  action  for 
an  injury  sustained.  Thus,  in  the  case  of  Bird  v.  Holbrook  ip)j 
the  plaintiff  was  a  trespasser, — and,  indeed,  a  voluntary  one, — but 
he  was  held  entitled  to  an  action  for  an  injury  sustained  in  con- 
sequence of  the  wrongful  act  of  the  defendant,  without  any  want 
of  ordinary  caution  on  the  part  of  the  plaintiff,  although  the 
injury  would  not  have  occurred  if  the  plaintiff  had  not  trespassed 
on  the  defendant's  land.  This  decision  was  approved  of  in  Lf/nch 
V.  Nurdin  (^),  and  also  in  the  case  of  Jordin  v.  Crump,  in  which 
the  Court,  though  expressing  a  doubt  as  to  whether  the  act  of  the 
defendant  in  setting  a  spring-gim  was  illegal,  agreed  that,  if  it 
were,  the  fact  of  the  plaintiff's  being  a  trespasser  would  be  no 


if)  (1828),  4  Bing.  628 ;  1  M.  &  P. 
607 ;  29  B.  B.  657. 


{q)  (1841),  1  Q.  B.  37 ;  4  P.  &  D.  672 ; 
55  R.  B.  191. 
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[answer  to  the  action.    For  these  reasons,  we  are  of  opinion  that    Negligence 

.       .         •  .  .  causing  a 

the  declaration  in  this  ease  disoloses  a  good  cause  of  action/'  public 

"  The  principle  of  the  ahove  decision,"  said  Martin,  B.,  delivering      '^"^^^"^ 
judgment  in  Hardcastle  v.   South    Yorkshire  Rail,  8fc.   Co.  (r),  ^f^^j^: 
"was  that  such  an  excavation  was  a  puhlic  nuisance,  and  that  an  ahireJUiii.y 
individual  injury  arising  from  such  a  nuisance  was  the  subject-  ^'   ^' 
matter  of  an  action  to  the  party  aggrieved. 

"  When  an  excavation  is  made  adjoining  to  a  public  way,  so 
that  a  person  walking  upon  it  might,  by  making  a  false  step,  or 
being  affected  with  sudden  giddiness,  or,  in  the  case  of  a  horse  or 
carriage-way,  might,  by  the  sudden  starting  of  a  horse,  be  thrown 
into  the  excavation,  it  is  reasonable  that  the  person  making  such 
excavation  should  be  liable  for  the  consequences ;  but  when  the 
excavation  is  made  at  some  distance  from  the  way,  and  the  person 
falling  into  it  would  be  a  trespasser  upon  the  defendant's  land 
before  he  reached  it,  the  case  seems  to  us  to  be  different.  We  do 
not  see  where  the  liability  is  to  stop.  A  man  getting  off  a  road 
on  a  dark  night  and  losing  his  way  may  wander  to  any  extent, 
and  if  the  question  be  for  the  jury,  no  one  could  tell  whether  he 
was  liable  for  the  consequences  of  his  act  upon  his  own  land  or 
not.  We  think  that  the  proper  and  true  test  of  legal  liabiliiy  is, 
whether  the  excavation  be  substantially  adjoining  the  way,  and  it 
would  be  very  dangerous  if  it  were  otherwise — if  in  every  case  it 
was  to  be  left  as  a  fact  to  the  jury  whether  the  excavation  were 
sufficiently  near  to  the  highway  to  be  dangerous. 

"  When  a  man  dedicates  a  way  to  the  public,  there  does  not 
seem  any  just  ground,  in  reason  and  good  sense,  that  he  should 
restrict  himself  in  the  use  of  the  land  adjoining  to  any  extent, 
farther  than  that  he  should  not  make  the  use  of  the  way  dangerous 
to  the  persons  who  are  upon  it  and  using  it ;  to  do  so  would  be 
derogating  from  his  grant :  but  he  gives  no  liberty  or  licence  to 
the  persons  using  the  way  to  trespass  upon  his  adjoining  land  (s), 
and  if  they  in  so  doing  come  to  misfortune,  we  think  they  must 
bear  it,  and  the  owner  of  the  land  is  not  responsible.  If  fences 
are  to  be  put  up,  it  would  seem  more  reasonable  that  they  should 
be  put  up  by  those  who  use  the  way,  or  those  who  are  under  the 

(r)  (1859),  4  H.  &  N.  67.  presumed,  see  Ait-Gen.  v.  £8her  Lino- 

(»)  BoutueUy.  Smyth  (1860),  7  C.  B.  leum  Co.,  Ltd.,  [1901]  2  Ch.  647;  OJin 

N.  S.  73 1»  shows  that  the  mere  fact  of  v.  Rochford  Rural  District  Couneily  [1906] 

giving  such  licence  would  not  make  him  1  Ch.  342 ;  and  see  Chorley  Corporation  y. 

responsible.    Upon  the  question  as  to  Nightingale,  [1906]  2  K.  B.  612 ;  affd. 

the  extent  of  the  dedication  which  is  [1907]  2  E.  B.  637. 


Digitized  by  VjOOQIC 


438 


PARTICULAR  EASEMENTS, 


Negligence 
x^usinga 

publ^ 
nuisance. 

Hardeastle  y. 
South  York- 
shire Rail,^ 
^e.  Co. 


[obligation  to  repair  it,  than  by  the  person  who  dedicated  it  to  the 
public,  or  his  successors.  As  we  are  clearly  of  opinion  that  there 
is  no  such  obligation  to  fence,  as  alleged  in  the  declaration,  and 
also  that,  upon  the  above  state  of  facts,  there  is  no  liability,  our 
judgment  is  in  accordance  with  the  principle  of  the  case  of  JBl^th 
V.  Tophamj  which  we  think  is  a  true  one  "  {t).] 


(t)  Tarry  v.  Ashion  (1876),  L.  R.  1  Q.  B.  D.  314  ;  aark  v.  a«i»^»(1878),L  R. 
3  Q.  B.  D.  327. 
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CHAPTER  V. 

LEGALIZATION   OF   NUISANCES. 

The  term  nuisance  is  applied,  in  the  English  law,  indiscrimi-  Kuisancc, 
nately,  both  to  disturbances  of  an  easement  already  acquired,  and  ^  * 
infringements  upon  the  natural  rights  of  property,  for  which  an 
action  can  be  sustained.  Strictly  speaking,  however,  the  term 
nuisance  should  be  confined  to  the  latter  class  of  injuries  only — 
those  acts  which,  though  originally  tortious,  as  infringing  the 
common  law  rights  of  property,  may  nevertheless,  in  process  of 
time,  confer  a  prescriptive  title  by  enjoyment.  This  distinction 
may  be  further  illustrated  by  considering,  that  when  the  matter  of 
complaint  is  the  disturbance  of  an  easement,  the  acts  done,  if 
allowed  to  be  continued  for  a  certain  period,  would  be  evidence  to 
show  that  no  easement  existed ;  whereas,  in  the  case  of  a  nuisance, 
properly  so-called,  the  effect  of  a  similar  continuance  will  be 
evidence  of  a  right. 

Many  acts  done  upon  a  man's  own  property,  which  are  in  their  Legalized 
nature  injurious  to  the  adjoining  land,  and  consequently  action-  ^  ^^"^^' 
able  as  nuisances,  may  be  legalized  by  prescription  (a).  Thus,  the 
right  not  to  receive  impure  air  is  an  incident  of  property,  and  for 
any  interference  with  this  right  an  action  may  be  maintained ;  but 
by  an  easement  acquired  by  his  neighbour,  a  man  may,  it  appears, 
be  compelled  to  receive  the  air  from  him  in  a  corrupted  state,  as 
by  the  admixture  of  smoke  or  noisome  smells,  or  to  submit  to 
noises  caused  by  the  carrying  on  of  certain  trades.  Thus,  too, 
with  regard  to  flowing  water,  the  right  not  to  have  impure  water 
discharged  on  a  man's  land  is  one  of  the  ordinary  rights  of 
property ;  the  infringement  of  which  can  only  be  justified  by  an 
easement  previously  acquired  by  the  party  so  discharging  it. 

Thus,  it  is  said  in  Viner's  Abridg.  (J),  that  an  ancient  brew- 
house,  though  erected  in  Fleet  Street  or  Cheapside,  is  not  a 
nuisance.     So,  it  seems  that  an  ancient  user  may  be  a  justification 

(a)  Cf.   LyttelUm    Times  Co.,  Ltd.  v.  grant,  arising  from  the  oommon  inten- 

TFamerSy  Ltd,,  [1907]  A.  0.  476,  where  tion  of  the  parties, 
a  nuisazioe  from  noise  and  vibration  was  {b)  Nuisance,  G. 

legalized,  on  the  groond  of  an  implied 
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for  the  exercise  of  a  noisy  (b)  or  offensive  trade  (e),  or  for  disdiaig- 
ing  water  in  an  impure  state  upon  the  adjoining  land  (d)  [or  for 
polluting  a  stream  (^)]. 

In  Biiss  V.  Saliy  Tindal,  C.  J.,  says,  "  The  plaintiff  came  to  his 
house  clothed  with  all  the  rights  appurtenant  to  it ;  one  of  which, 
at  the  common  law,  is  a  right  to  wholesome  imtainted  air,  unless 
the  business  which  creates  the  nuisance  has  been  carried  on  there 
for  so  great  a  length  of  time  that  the  law  will  presume  a  grant 
from  his  neighbours  in  favour  of  the  party  who  causes  it/* 

"Twenty  years'  user,''  said  Park,  J.,  "would  legalize  the 
nuisance." 

[But  until  a  nuisance  arises,  no  one  can  complain.  And  there- 
fore a  right  to  carry  on  an  offensive  trade,  or  to  pollute  water  with 
sewage,  is  not  acquired  merely  by  having  carried  on  the  trade  or 
ha\dng  drained  into  the  water  for  twenty  years ;  but  it  must  be 
shown  that  the  air  over  the  plaintiff's  land,  or  the  water  to  which 
he  is  entitled,  has  been  corrupted  for  that  period  (/),  and  oor- 
rupted  to  the  extent  of  the  right  claimed  (^),  and  so  as  to  be 
actionable  or  preventible  by  the  plaintiff  or  his  predecessors  (A). 

There  can  be  no  prescription  to  mate  a  common  nuisance,  which 
is  a  prejudice  to  all  people,  because  it  cannot  have  a  lawful  begin- 
ning, by  license  or  otherwise,  being  against  the  common  law.  Thus 
a  prescription  for  the  inhabitants  of  a  town  to  lay  logs  in  a  high- 
way was  held  void  (t) ;  and  so  of  a  prescription  to  send  sewage 
into  a  public  river  (A),  or  to  erect  a  weir  in  a  navigable  river  not 


(*)  EllioUoti  V.  Feelham  (1835),  2 
Binf(.  N.  C.  134  ;  S.  C.  2  Scott,  174  ;  42 
R.  R.  667. 

(e)  Bliss  V.  Hall  (1838).  6  Scott,  600  ; 
4  Bing.  N.  C.  183  ;  44  R.  R.  697. 

{dj   Wright  v.  Williams  (1836),   1  M. 

6  W.  77  ;  46  R.  R.  266  ;  Brown  v.  Mayor 
and  Corporation  of  Dunstable,  [1899]  2  Ch. 
378. 

(e)  Carlpon  v.  Lovering  (1857),  1  H.  & 
N.  797 ;  kurgatroyd  v.  Robinson  (1867), 

7  E.  &  B.  391  ;  Moore  v.  Webb  (1857), 
1  C.  B.  N.  S.  673  ;  Stockport  Waterworks 
Co,  V.  Potter  (1861),  7  H.  &  N.  160 ; 
Wood  y.  Stticlife  (1851).  2  Sim.  N.  S. 
163  ;  CrossUy  v.  Lightowler  (1867),  L.  R. 
2 Ch.  478 ;  Baxendelly, McMurray  (1867), 
ibid.  790.  Dist.  Att.-Oefi.  v.  Luton  Local 
Board  of  Health  (1866),  2  Jur.  N.  S.  180 ; 
Farl  of  Harrington  v.  Corporation  of 
Derby,  [1906]  1  Ch.  205. 

(/)  Flight  V.  Thomas  (1839),  10  A.  &  E. 
690;    Murgatroyd  v.  Robinson  (1857),  7 


E.  &  B.  391  ;  Goldsmid  v.  Tunhridg* 
Wells  Improvement  Commissioners  (1866), 
L.  R.  1  Ch.  349. 

(g)  Crossleu  v.  Lightowler  (1867),  L.  R 

2  Ch.  478  ;  Heather  v.  Pardon  (1878),  87 
L.  T.  393.     Cf.  Lemmon  v.  Webb,  [18941 

3  Ch.  1 ;  on  appeal,  [1895]  A.  C.  1,  aDd 
Rushmer  v.  PoUue  and  AlJUri,  Ltd,^ 
[1906]  1  Ch.  234 :  afFd.,  [1907]  A.  C. 
121. 

(h)  Sturges  v.  Bridgman  (1879),  L.  B. 
11  Ch.  Div.  852.  Cf.  Fletcher  t.  Beitlty 
(1886).  L.  R.  28  Ch.  D.  688. 

(»)  Fowler  v.  Sanders  (1618),  Cro.  J«c 
446  ;  Dewell  v.  Sanders  (1619),  Cro.  Jac 
490 ;  2  Rol.  Ahr.  266 ;  Vin.  Abr.  Pie- 
Bcription,  E. ;  Com.  Dig.  Proscription, 
F   2 

\k\  Att.'Gen,  v.  BamsUy  (1874),  9 
W.  i^.  37.  The  question  as  to  whether 
there  can  be  prescription  to  difchuge 
sewage  into  the  sea  was  raised,  bnt  not 
decided,  in  Foster  y.  Warblingtm  Urbn 
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[erected  before  the  time  of  Edward  I.  (/) ;  similarly,  a  claim  to  a   Noprescrip- 
right  to  use  a  public  footway  for  wheeled  traffic  after  forty  years*      common 


nmsance. 


user  for  that  purpose  was  held  bad  on  the  ground  that  the  user 
was  in  its  inception,  and  had  been  all  along,  a  public  nuisance  {m). 

But  where  the  nuisance  is  public  only  in  the  sense  of  being 
injurious  to  many  proprietors,  as  is  an  offensive  trade,  the  same 
rule  does  not  apply.  The  owners  of  property  affected  by  such 
trade  may  have  licensed  it,  or  have  taken  from  the  tradesman 
subject  to  his  right  to  carry  it  on  (;/).] 

Some  ancient  authorities  appear  to  have  recognized  a  species  of  Doctrine  of 
right  to  corrupt  the  air  or  disturb  a  natural  easement  given  by  an  ^i^^^ 
enjoyment,  however  short,  provided  that  at  the  commencement  of  exploded, 
it  no  person  was  in  a  situation  to  be  injured  by  such  corruption  or 
disturbance ;  the  party  afterwards  complaining,  even  though  the 
nuisance  was  modem,  was  said  to  have  come  to  the  nuisance,  and 
was  held  to  have  no  right  of  action  for  any  injury  sustained. 

"  If  my  neighbour,"  says  Blackstone,  "  makes  a  tan-yard,  so  as 
to  annoy  and  render  less  salubrious  the  air  of  my  house  or  gardens, 
the  law  will  furnish  me  with  a  remedy ;  but  if  he  is  first  in 
possession  of  the  air,  and  I  fix  my  habitation  near  him,  the 
nuisance  is  of  my  own  seeking,  and  may  continue  '*  (o). 

It  is  difficult  to  see  on  what  principle  this  doctrine  could  have 
been  supported ;  and  indeed  many  of  the  old  authorities  are  at 
variance  with  it,  and  the  [more]  recent  decisions  of  the  Court  of 
Common  Pleas  upon  this  point  appear  to  have  restored  the  law  to 
an  accordance  with  the  general  principles  of  easements. 

In  Leeds  v.  Shakerhj  (j»),  the  declaration  stated  that  the  plaintiff  Leeds  v. 
was  seised  in  fee  of  a  mill,  and  that  he  and  all  those,  &c.,  from  ^^^'^''^if- 
time  whereof,  &c.,  had  had  a  watercourse  running  by  three  mills, 
A,  B,  and  C,  to  his  said  mill.  That  the  defendant  cut  the  banks  of 
the  watercourse  in  A,  whereby  he  lost  the  profits  of  his  mill.  After 
verdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgment,  "That 
it  was  not  alleged  that  the  plaintiff  was  seised  of  the  mill  at  the 


Council,  [1906]  1  K.  B,  648  ;  there  w  no  McAllislei-  (1891),  2.5  L.  R.  Jr.  524. 

such  right  at  common  law;  ibid. :  Hobart  (;„)  Skeiingham  Urban  DUirict  Council 

V.  Southend-on-Sea  Corporation  (1906),  75  y,  Holseu  (1904).  91  L.  T  225 

L.  J.  K.  B.  306;   94  L.  T.   337;  54  ,  .  jfj       Jj  '        ' 

W.  R.  454;    22  T.  L.  R.  307;  com-  ,oiV  ^^f '  I;  ^'^^^^  ^i-    Vuta^-^    o^ 

promised  on  appeal,  22  T.  L.  R.  630.  f  i^l^v^l*/^'^'^  ^-  ^*'**^  ^^^^®)'  ^-  ^• 

(0  Rolle  V.    Whyte  (1868),   L.   R.   3  *  ■C'Xcn.  4d. 
Q.  B.  286 ;  Leeonfield  v.  Lonsdale  (1870),  M  2  CJom.  402. 

L.    E.    5    C.    P.  667.     Cf.   TraiU  v.  [p)  (1600),  Cro.  Eliz.  761. 


Digitized  by  VjOOQIC 


442  PARTICULAE  EASEMENTS. 

l>ociMneof    time  of  the  cutting."     For  the  plaintiff  it  was  argaed  that  tiie 

nuiaanoe.     words,  "  seisitus  exifltit,  ipse  qui  et  omnes  iUi,"  &c.,  have  used  the 

Leeds  y,      watercouTse,  were  a  sufficient  averment  of  seisin  at  the  time ;  and 

Shakeriy,     tij^t  this  Very  objection  had  been  made  and  overruled  in  Dam 

£roinie*8  Case  (q).    But  all  the  Court  (absente  Popham)  held,  that 

the  declaration  was  insufficient  for  this  cause.     Ghtwdy  said  that, 

in  Browne^s  Case^  the  opinion  of  Lord  Dyer  was  that  the  count 

was  insufficient,  and  error  is  there  brought  of  the  said  judgment. 

Moore  v.  In  Dycr's  report  of  the  case  of  Moore  v.  Dame  Brotcney  above 

*  referred  to,  it  is  said,  "  But  the  writ  and  count  were  faulty  in  that 
the  plaintiff  was  not  supposed  to  be  owner  of  the  said  site  and 
messuage  of  Blackfriars  at  the  time  of  the  diversion,  but  only  at 
the  time  of  the  action  commenced ;  whereas  the  plaintiff  in  seised, 
and  does  not  say  was  seised,  &c.,  therefore  the  plaintiff  was  not 
damnified  by  the  diversion ;  wherefore  the  plaintiff  could  not  have 
judgment  given."  But  by  Benloe's  Reports  (216),  it  appears 
that  judgment  at  length  was  given.  And  the  roll  being  searched, 
it  appears  judgment  was  given,  and  the  plaintiff  acknowledged 
satisfaction  of  the  damages,  and  the  defendant  afterwards  brought 
a  writ  of  error. 

TmantY.  In  Tenant  v.  GoIdwin{r)y  where  it  was  held,  that  the  plaintiff 

was  entitled  to  recover  damages  against  the  defendant,  who  had 
allowed  his  wall  to  be  out  of  repair,  so  that  the  filth  from  his  forica 
ran  into  the  plaintiff's  cellar,  there  is  the  following  dictum  of  Lord 
Holt :  "  If  a  man  erects  a  house  and  a  house  of  office,  and  the 
house  of  office  adjoins  to  a  vacant  piece  of  ground  which  keeps  in 
the  filth  of  the  house  of  office,  if  the  owner  of  the  vacant  piece  of 
ground  will  dig  a  cellar  there,  he  must  make  a  wall  to  the  house 
of  office." 

In  the  report  in  Salkeld,  who  was  counsel  in  the  case,  the  aboye 
dictum  is  given  with  the  very  important  additional  term  "  that  the 
house  of  office  was  ancient,"  and  even  then  it  is  enunciated  as  a 
doubtful  position.  "  The  case  might  possibly  be  such  that  the 
defendant  might  not  be  bound  to  repair,  as  if  the  plaintiff  made 
a  new  cellar  under  the  plaintiff's  old  privy ;  or  in  a  vacant  piece 
of  ground  which  lay  next  the  old  privy ;  in  such  case  the  plaintiff 
must  defend  himself." 


Goldwin, 


(1672),  Dyer,  319,  b.  S.  0.,  1  Salk.  360.  [See  AUtm  t.  Gmi 

(1705),  2  Lord  Raymond,  1089  ;      (1864),  3  El.  &  Bl.  128.] 
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In  Lawrence  v.  Ohee{s)y  where  an  action  was  brought  for  a    Doctrine  of 
nuisance,  and  it  appeared  that  the  nuisance  was.  not  felt  by  the      nuMance. 
plaintiff  until  he  made  a  window  through  which  the   offensive  Lawrence  y. 
smell  entered,  Lord  Ellenborough  is  reported  to  have  said,  "  That  ^**** 
the  plaintiff,  having  brought  the  nuisance  upon  herself  by  opening 
the  window,  had  no  right  of  action."     It  is  fully  consistent  with 
the  facts  stated  in  the  report,  that  the  nuisance  might  have  been 
an  ancient  one,  and   therefore  legalized  by  time.     It  was  not 
pressed  upon  the  Court  that  the  right  to  open  a  window  and  the 
right  not  to  have  corrupted  air  immitted  upon  a  man's  property 
are  both  common  law  rights  requiring  no  easement  to  support 
them.     The  wall  in  which  the  window  was  opened  was  an  ancient 
one,  but  no  point  appears  to  have  been  raised  on  that  ground. 

These  dicta,  however,  appear  to  be  opposed  to  principle,  and  to 
the  general  current  of  authority,  both  ancient  and  modem. 

Eic.  de  D.  {t)  brings  a  writ  of  "  Quod  permittat "  against  R.  lib.  Aas. 
and  S.,  and  the  nuisance  was  assigned,  that,  whereas  he  hath  a 
house  in  S.,  with  apple,  pear,  and  other  trees,  bearing  fruit,  the 
defendant  levied  a  lime-kiln  so  near  to  the  house  of  the  said  Eic, 
that,  when  the  kiln  was  burning,  the  smoke  thereof  burnt  and 
scorched  the  trees,  which  became  dry  and  unfruitful. 

The  defendant  pleads,  that  the  plaintiff  hath  no  estate  in  the 
tenement  to  which,  &c.,  except  as  lessee  for  life  under  the  Abbot 
de  Berg. 

The  defendant  further  pleaded,  that  the  lime-kiln  was  so  built 
and  used  by  the  defendant's  father  before  the  plaintiff  had  any 
interest  in  the  frank  tenement ;  without  this,  that  he  had  levied 
any  nuisance  since,  &c. 

Upon  argument,  the  Court  held  the  plea  bad — "  If  the  defen- 
dant's father  were  now  alive,  the  plaintiff  would  have  an  assize 
against  him." 

Herle,  J.,  said:  '*It  might  be  he  (the  father)  had  the  kiln 
there,  but  did  not  use  it,  and  the  tort  began  with  the  user;  or  that 
the  tort  was  begun,  and  then  discontinued,  and  renewed  ^ain, 
after  he  was  possessed  of  the  frank  tenement ;  and  then  he  shall 
have  his  assize.  Thus,  if  my  father  had  a  right  of  way,  which, 
was  stopped  by  a  hedge  or  by  a  ditch  levied  across  it,  and  the  tort 
was  submitted  to  without  debate  all  the  lifetime  of  my  father,  and 
after  his  death  I  find  the  way  open,  and  enter  and  use  it,  and  am 

{»)  (1814),  3  Camp.  514 ;  14  R.  B.  830.  {t)  Assiz.  anno.  4,  pi.  3,  p.  6. 
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DoctriDe  of 
comiDg  to 
nuisance. 

Lib.  Ass. 


afterwards  disturbed  by  the  feoffee  of  him  who  levied  the  hedge, 
I  shall  have  an  tissize  of  nuisance. 

"  So  here,  although  we  have  the  kiln  before,  &c.,  and  the  tort 
begun,  if  afterwards  such  tort  be  discontinued,  and  then  in  his 
(plaintiff's)  time  it  begin  (again)  to  bum,  he  shall  have  an  action 
for  such  tort." 


Fitz.  N.  B. 


We*thoume  v. 
Mordant, 


Beswick  v. 
Cunden  Hill, 


In  Fitzherbert  (u)  it  is  said,  ^'  If  a  man  levy  a  nuisance  unto 
the  freehold  of  another,  and  he  to  whom  the  nuisanoe  is  done 
make  a  feoffment  in  fee  of  the  land,  and  he  who  did  the  nuisance 
make  a  feoffment  of  the  land  in  which  the  nuisance  is,  yet  there 
is  a  writ  in  the  Register  for  the  feoffee  of  him  to  whom  the 
nuisance  was  levied  against  the  feoffee  of  the  other  to  reform  that 
nuisance." 

In  Westhourne  v.  Mordant  (^),  which  was  an  action  upon  the 
case,  the  declaration  stated  that  the  plaintiff  was  possessed  of  a 
meadow  adjoining  a  certain  brook,  from  the  20th  April,  et  adhuc 
inde,  &o.,  and  that  defendant,  on  the  said  20th  April,  put  in  divers 
loads  of  stones  into  the  said  brook,  and  by  it  obstupavit  aquam 
illam ;  that  it,  from  the  said  20th  April  to  the  day  of  the  writ 
purchased,  overflowed  his  meadow,  so  that  he  could  not  have  any 
benefit  from  it. 

After  verdict,  it  was  moved  in  arrest  of  judgment,  "  because 
the  nuisance  is  supposed  to  be  done  before  the  plaintiff's  title  did 


commence,  so  no  cause  of  action.' 


Gawdy,  J.,  said :  "  The  declaration  is  good,  for  an  action  of  the 
case  declareth  the  whole  matter,  so  that  it  is  not  material  when 
the  nuisance  was  erected,  for  he  that  is  hurt  by  it  shall  have  an 
action." 

Fenner,  J.,  agreed,  it  may  be  the  nuisance  was  not  by  the 
stopping  till  the  running  of  the  water,  and  the  action  being 
brought,  as  the  truth  is,  is  well  brought ;  and  Wray  being  absent, 
they  commanded  judgment  to  be  entered,  if  nothing  said  to  the 
contrary. 

In  Beswick  v.  Cunden  Hill{y)y  the  plaintiff  declared  that  the 
defendant  "  levied  a  dam  in  such  a  river  such  a  day,  whereby  it 
surrounded  the  land  of  J.  S.,  who  afterwards  enfeoffed  the  plaintiff 
thereof,  and  that  defendant  adhuc  malitiosS  custodivit  the  said  dam. 


[u)  N.  B.  124  H.  p.  290.  {x)  (1690),  Cro.  Eliz.  191. 

(y)  (1593),  Cro.  Eliz.  402. 
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whereby  the  plaintiff's  land  is  surrounded."  To  this  declaration 
the  defendant  demurred  in  law. 

In  support  of  the  demurrer  it  was  contended,  that  the  plaintiff 
oould  not  maintain  the  action,  as  he  had  nothing  in  the  land  at 
the  time  when  the  nuisance  was  erected,  and  4  Assize, -3,  was  cited, 
and  no  new  injury  was  done ;  it  was  admitted  that  an  action 
would  lie  if  any  new  act  had  been  done,  as  the  turning  of  the 
watercock  in  Dyer,  319,  which  made  a  new  nuisance  each  time. 

On  the  other  side  it  was  said,  that  the  action  was  not  brought 
for  levying  the  dam,  but  continuing  the  same  from  such  a  day  to 
such  a  day,  which  was  after  the  plaintiff's  purchase,  &c.  Bol/^s 
CasCy  decided  in  Easter  Term,  25  Eliz.  (2),  was  cited,  that  "  where 
one  erected  a  house  so  near  to  another's  that  the  rain  descended 
from  the  new  house,  &c.,  and  the  heir  brought  an  action  upon  the 
case  for  the  nuisance  made  by  building  the  house  in  his  father's 
time,  he  should  recover  by  judgment." 

Grawdy  and  Popham,  Justices,  thought  the  action  was  well 
brought  for  the  continuance;  and  Popham  took  the  distinction 
between  the  cases  in  which  no  interest  remains  in  the  thing 
obstructed  to  the  party  against  whom  the  nuisance  is  done,  and 
where  he  still  retains  some  profit  or  interest  therein.  In  the 
former  case  the  remedy  is  provisional  only ;  in  the  latter  it  passes 
to  the  heir  or  purchaser.  "  If  I  have  potwater  running  from  my 
river  to  my  home,  and  T.  stops  it  in  his  land  before  it  comes  to  my 
land,  and  T.  die,  or  make  a  feoffment  over,  my  heir  or  feoffee 
have  not  any  remedy  for  this  tort  made  before  their  time ;  but 
where  any  profit  remains  which  comes  to  the  heir  or  feoffee,  after 
the  nuisance  done,  therefore,  for  so  much  of  the  profit  as  is  come 
unto  them,  and  is  taken  from  them  by  the  continuance  of  the 
nuisance,  they  shall  have  their  action.  Then  here,  by  the  levying 
of  the  dam,  the  inheritance  of  him  to  whom  it  was  levied  is  not 
taken  away:  but  although  his  land  be  surrounded,  some  profit 
remained  unto  him,  which  he  hath  conveyed  to  the  feoffee,  which 
being  taken  from  him  by  the  continuance  of  the  nuisance,  it  is 
reason  that  the  feoffee  should  have  his  action ;  and,  therefore,  if 
one  levies  a  bank  in  a  river,  whereby  part  of  my  land  is  sur- 
rounded, and  afterwards  I  make  a  feoffment  of  my  land  to  J.  S., 
and  afterwards  another  part  is  surrounded  by  reason  of  that  bank, 
he  shall  have  an  assize  of  nuisance  (quod  f  uit  concessum) ;  so  here, 


Dootrioe  of 
coming  to 
nuisanoe. 

Beawiek  y. 
Cunden  Hill. 


(2)  Cited  p.  5  Rep.  101  a. 
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Dootarine  of    for  that  the  land  of  the  feoffee  grew  a  malo  ad  pejus  die  in  diem, 
nuiaance.     hy  reason  of  the  inundation  made  by  this  dam,  it  is  r^ison  the 
Bettciek  v.     ^ ©^ffeo  should  have  his  action.   The  same  law  is  for  a  non-feasance, 
Cundm  Bill,   viz.,  for  not  repairing  of  a  hank  where,  &c." 

Clench  and  Fenner,  Justices,  contrd,  were  of  opinion,  that  the 
feoffment  extinguished  the  tort,  "  and  nothing  had  been  done  since 
the  feoffment  which  the  feoffee  could  punish."  Upon  its  being 
moved  again,  the  justices  aH  agreed  that  the  action  was  well 
brought,  and  it  was  accordingly  adjudged  for  the  plaintiff. 

Another  action  on  the  case,  between  the  same  parties,  for  the 
continuance  of  a  certain  bank  (quandam  molem),  appears  to  have 
been  decided  in  favour  of   the  defendant  on  demurrer   to  the 
declaration : — "  All  the  justices  resolved  for  the  defendant.     Ist 
That  this  action  upon  the  case  lies  not,  because,  if  it  were  a 
nuisance,  the  plaintiff  might  have  his  remedy  by  an  assize  or  quod 
permittat  (a) ;  and  a  man  shcdl  never  have  an  action  on  the  case 
where  he  may  have  any  other  remedy,  by  any  writ  found  in  the 
Register,  for  this  is  only  given  where  there  wants  such  a  remedy. 
2nd.  There  is  not  here  any  offence  committed  by  the  defendant, 
for  he  allegeth  that  he  kept  and  maintained  a  bank,  which  is,  that 
he  kept  it  as  he  found  it,  and  that  is  not  any  offence  done  by  luin, 
for  he  did  not  do  anything ;  and  if  it  were  a  nukance  before  his 
time,  it  is  not  any  offence  in  him  to  heep  it ;  but  the  plaintiff  is  to 
have  his  remedy  to  abate  it  by  a  quod  permittat ;  and  therefore, 
this  case  differs  from  4  Ass.  pi.  3,  for  there  the  using  was  a  new 
nuisance,  but  is  not  so  here  "  (6). 

In  the  report  of  the  same  case  in  Moore  (c),  it  is  stated,  "that 
the  bank  was  levied  before  the  defendant  was  enfeoffed  " ;  and  it 
was  adjudged  "  by  the  court,  that  the  action  lay  for  the  continu- 
ance against  the  feoffee,  and  that  in  such  case  it  would  lie  against 
an  heir;  and  a  case  was  cited  of  Rolfx.  Rolf  in  this  court,  where 
a  house  was  built  so  near  to  another  house,  that  the  (new)  one 
annoyed  the  other  with  continual  dropping,  and  the  feoffment  was 
made  of  the  new  house ;  and  it  was  adjudged  that  an  action  on  the 
case  would  lie  against  the  feoffee  for  the  continuance." 


U)  [On  the  nature  of  these  "writs,  see 
8  Blaokst.  Comm.  220,  1.] 

(b)  Cro.  Eliz.  520,  nom.  Betwicke  t. 
Cutnden. 

There  appears  to  be  some  'mistake  in 
the  report  here,  as  the  defendant  not 
onlj  kept,  but  also   levied   the   dam. 


though  not  in  the  plaintift's  time.  Tbe 
Court  appear  to  have  oonfonnded  tiie 
riffht  of  a  plaintiff  to  sue  with  the  lu- 
bmt^  of  a  defendant  to  be  sued  for  the 
oontmuance  of  a  nuisance  erected  be- 
fore his  estate  commenced. 

{e)  P.  353,  nom.  Beswiek  t.  QhMh, 
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Aooording  to  this  latter  report,  these  eases  are  only  an  authority    Doctrine  of 
for  the  proposition  that  the   feoffee  of  a  party  who  erected  a      nnisanoe. 


nuisance  is  liable  for  its  continuance — a  position  which,  except  in 
some  particular  cases,  appears  hardly  to  have  been  questioned  (d). 

The  report  of  the  case  of  Bolf  v.  Eo/fy  as  given  by  Lord  Rolf  T.Rolf. 
Coke(c),  is  altogether  different,  and  fully  confirms  the  passage 
from  Fitz.  N.  B.,  above  cited.  John  Rolf  was  seised  of  a  house 
in  fee,  and  Kichard  Bolf  was  seised  of  a  piece  of  land  adjacent  to 
the  said  house,  and  on  this  he  built  a  new  house,  so  nearly  adjoin- 
ing the  house  of  John  that  the  rain  fell  thereon  from  the  roof 
of  his  new  house.  John  Bolf  died,  and  his  house  descended  to 
his  son,  as  did  the  new  house  and  land  to  the  son  of  Eichard,  who 
refused,  upon  request  made  to  him,  to  remove  the  projecting  eaves, 
and  John,  the  son,  accordingly  brought  an  action  against  him,  and 
upon  demurrer  it  was  held,  that  the  action  lay — ^because  the 
defendant,  on  request,  did  not  reform  the  nuisance  which  his  father 
made,  but  suffered  it  to  continue  to  the  prejudice  and  damage  of 
the  son  and  heir  of  him  to  whom  the  wrong  was  done. 

In  Moore,  449,  nom.  Berwick  v.  Comedetiy  three  exceptions  are 
taken  :  Ist,  That  assize  lay  and  not  case.  2nd,  That  "  custodire 
and  manutenere  "  are  not  suflBoient  words  of  tort.  And  3rd,  That 
a  quod  permittat  lay  by  the  statute,  and  not  an  action  on  the  case. 
And  it  was  adjudged,  that  the  plaintiff  should  take  nothing  by  his 
writ. 

In  another  report,  nom.  Beswick  v.  Omuden{/)y  it  is  said, 
"  adjudged  that  the  feoffee  shall  have  an  action  on  the  case  for  a 
nuisance  erected  before  his  time  and  continued  during  his  time, 
but  only  for  the  continutmce." 

In  Penrnddock's  Case  (g),  one  Clark  brought  a  qu6d  permittat  FenruddoekU 
against  Penruddock  and  wife,  "  and  the  case  was  such — John  *' 
Cock  built  a  house  on  his  own  freehold  so  near  the  curtilage  of 
Thomas  Chuckley  that  it  hung  over  three  feet  of  the  said  curti- 
lage ;  and  afterwards  Chuckley,  to  whom  the  nuisance  was  done, 
conveyed  his  house  to  the  plaintiff,  and  John  Cock  conveyed  his 
house  to  the  defendants ;  and  the  first  question  was,  whether  the 
writ  lies  in  this  case  for  a  feoffee  or  not " ;  and  it  was  objected, 
*'  that  when  a  wrong  and  injury  is  done  by  levying  of  a  nuisance 


(rf)  [See  aco.  Broder  v.  Saillard  (1876),  (/)  Moore,  699. 

L.  R.  2  Gh.  D.  692.]  is)  (1738),  5  Bep.  100  b. 

(«)  (1738),  6  Rep.  101. 
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Fenruddoek*  9 
Que. 


Some  V. 
Bartcish. 


Jiottcell  V. 
I*Hor. 


Vicer. 


for  which  an  action  lies,  that  if  he  who  has  the  freehold  to  which 
the  nuisance  is  done  conveys  it  over,  now  this  wrong  is  remediless. 
As  if  the  landlord  encroaches  on  the  rent  of  his  tenant,  the  tenant 
cannot  avoid  this  wrong  in  an  avowry;  but  in  an  assize,  or  a 
cessavit,  or  a  ne  injustd  vexes,  he  may.  But  if  the  tenant  to  whom 
the  wrong  is  done  enfeoffs  another,  his  feoffee  shall  never  avoid 
this  wrong,  for  he  shall  take  the  land  in  the  same  plight  as  it  was 
given  him.'*    And  so  in  the  case  of  common. 

"  But  it  was  answered  and  resolved,  that  the  dropping  of  the 
water  in  the  time  of  the  feoffee  was  a  new  wrong,  so  that  the  per- 
mission of  the  wrong  by  the  feoffor,  or  his  feoffee,  to  continue  to 
the  prejudice  of  another,  should  be  punished  by  the  feoffee  of  the 
house,  &c.,  and  if  it  be  not  reformed  after  request,  a  qu6d  permittat 
lies  against  the  feoffee."  This  judgment  was  affirmed  on  a  writ 
of  error,  and  "so  this  case  was  adjudged  by  all  the  judges  of 
England." 

In  Some  v.  Bancish  (A),  it  is  said,  "  It  was  also  held  that  for  a 
nuisance  erected  in  the  time  of  the  devisor,  and  continued  after- 
wards, (as  this  case  was,)  the  devisee  shall  join  in  the  action; 
for  the  continuance  thereof  is  as  the  new  erecting  of  such  a 
nuisance." 

In  Rostcell  v.  Prior^  as  reported  in  12  Mod.  635,  after  giving 
the  decision  that  an  action  lay  for  continuing  a  nuisance  either 
against  the  lessor,  or  his  lessee,  at  the  plaintiff's  option  (i),  there 
is  the  following  dictum  : — "  But  if  this  action  here  were  brought 
by  an  alienee  of  the  la^d  to  which  the  nuisance  was  against  the 
erector,  and  the  erection  had  been  before  any  estate  in  the  alienee, 
the  question  would  have  been  greater ;  because  the  erector  never 
did  any  wrong  to  the  alienee."  The  reports  of  this  case  in  Sal- 
keld  and  Lord  Raymond  (k)  contain  no  such  dictum,  which,  at 
the  utmost,  amounts  to  a  doubt  only,  and  is  directly  at  variance 
with  the  decisions  in  RoI/y.  Bolf  and  in  Penruddock^s  Case. 

In  Viner's  Abr.  (/),  it  is  said,  "  If  a  man  build  a  kiln  to  bum 
chalk  to  the  nuisance  of  my  house  and  trees  next  adjoining,  and 
after  discontinues  the  use  of  it,  and  then  dies,  and  his  heir  renews 
the  use  of  it  again,  this  is  a  new  nuisance  by  the  heir,  and  a  qnod 
permittat  lies  against  him  for  it.     But  otherwise  it  would  be,  if 


(A)  (1610),  Cro.  Jac.  231. 

(t)  [Of.  Jfason  Y.  Shrewtbury  tmd 
Hereford  Rail.  Co.  (1871),  L.  R.  6  Q.  B. 
678.] 


(k)  MoseweU  t.  Prior  (1699),  2  Salk. 
460 ;  1  Lord  Raym.  392,  718. 

(/)  Kuaanoe,  L. 
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the  kiln  nover  was  discontinued  in  the  life  of  the  father,  but  had  Doctrine  of 
been  always  used,  and  the  heir  continued  to  use  in  the  manner ;  ^ilj^oe? 
for  there  no  qu6d  permittat  lies  against  him." — 4  Ass.  3.  

The  case  itself  (m),  of  which  this  purports  to  be  an  abstract, 
does  not  contain  the  last  of  these  two  positions;  in  addition  to 
which  it  is  expressly  relied  on  in  Penniddock^s  Case  as  an  autho- 
rity for  a  qu6d  permittat  lying  in  a  case  where,  if  the  above  quo- 
tation were  correct,  it  clearly  could  not  have  been  maintained. 
The  position  in  Viner  would  no  doubt  be  true,  if  suflScient  time 
had  elapsed  to  confer  a  prescriptive  title  on  the  father,  and  no 
addition  had  been  made  by  the  son ;  but  of  this  no  mention  is 
made  in  the  Tear  Book. 

"  Where  there  hath  been  an  ancient  brewhouse  time  out  of  Brewery  Case. 
mind,  although  in  Cheapside  or  Fleet  Street,  Ac,  this  is  not  any 
nuisance,  because  it  shall  be  supposed  to  have  been  erected  when 
there  were  no  buildings  near.  Contrd — if  a  brewhouse  should  be 
now  erected  in  any  of  the  streets  or  trading  places,  this  shall  be  a 
nuisance,  and  an  action  on  the  case  lies  for  whomsoever  shall 
receive  any  damage  thereby ;  and  accordingly  in  an  action  brought 
by  one  Eobins,  a  laceman,  in  Bedford  Street,  against  a  brewer,  for 
a  niiisance  from  the  brewhouse  to  the  goods  in  his  shop,  (it  being 
a  brewhouse  of  ten  yeurs^  standing^  the  jury  gave,  for  two  years' 
damages,  60/."  The  obvious  inference  from  which  is,  that  the 
laceman's  shop  had  only  been  open  during  the  two  years  for  which 
the  damages  were  given  (»). 

In  the  [more]  recent  case  of  EllioUon  v.  Feetham  and  another  (o),  mihesm  v. 
the  declaration  complained  of  a  nuisance  to  the  plaintiff's  dwelling-  ^^^^^*"' 
house  from  certain  workshops  and  a  manufactory  for  tho  working  of 
iron  belonging  to  the  defendants.  The  defendants  pleaded,  **  That 
they  were  possessed  of  their  said  workshops  and  manufactory  in 
the  declaration  mentioned  long,  to  wit,  for  the  space  of  ten  years, 
before  the  plaintiff  became  possessed  of  his  said  term  of  and  in  the 
said  messuage  or  dwelling-house,  with  the  appurtenances,  ip  the 
declaration  mentioned ;  and  that  the  defendants  always  from  the 
time  at  which  they  so  became  possessed  of  their  said  workshops 
and  manufactory,  down  to  and  until  the  plaintiff  so  became  pos- 
sessed of  his  messuage  or  dwelling-house  with  the  appurtenances, 
as  aforesaid,  used,  exercised,  and  carried  on  the  said  trade  and 


(m)  Vide  ante,  443.  (o)  (1835),  2  Bing.  N.  0.  134 ;  S.  C,  2 

(II)  Viner,  Abr.  Nuamoe,  G.  pi.  18.  Scott,  174  ;  42  R.  R.  667. 

O.  29 
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Bociriiie  of  business  of  ironmongers,  and  worked  iron,  and  made  and  mantifao- 
tnred  ironmongery  goods  in  their  said  workshops  and  mannf actoiy, 
without  any  let,  suit,  interruption,  molestation,  or  complaint  by  or 
on  the  part  of  the  owners  or  oooupiers  of  the  said  messuage  or 
dwelling-house  now  of  the  plaintiff :  and  that  the  defendants,  from 
the  time  the  plaintiff  so  became  possessed  of  his  said  messuage  or 
dwelling-house  hitherto,  had  continued  to  use,  exercise  and  carry 
on  the  said  trade  and  business  of  ironmongers,  and  to  work  iron, 
and  make  and  manufacture  ironmongery  goods  in  tiieir  said  work- 
shops and  manufactory  in  the  same  manner  as  they  had  always, 
from  the  time  of  their  becoming  possessed  of  their  said  workshops 
and  manufactory,  down  to  and  until  the  time  when  the  plaintiff  so 
became  possessed  of  his  said  messuage  or  dwelling-house,  been 
used  and  accustomed  to  do,  and  without  making  or  causing  to  be 
made  in  their  said  workshops  and  manufactory  larger  fires,  or 
louder,  heavier,  more  jarring,  varying,  or  agitating,  hammering,  or 
battering  soimds  or  noises  than  the  defendants  had  during  all  the 
previous  time  been  accustomed  to  do,  or  thcua  were  necessary  and 
requisite  to  enable  them  to  carry  on  their  said  trade  and  busineoB 
in  and  upon  their  said  workshops  and  premises,  in  the  same 
manner  as  they  had  always  theretofore  been  used  and  accustomed 
to  do." 

Upon  demurrer  to  the  replication,  the  plea,  which  it  was 
attempted  to  support  on  the  authority  of  the  case  of  Leeds  v. 
Shakerly  (p),  was  held  bad,  "  the  Court  intimating  that  the  defen- 
dants should  at  least  have  alleged  a  holding  of  twenty  years' 
duration  "  (q).  Judgment  was  given  for  the  plaintiff. 
Bliss  T,  Sail.  In  Bliss  V.  HaU{r)y  an  action  on  the  case  was  brought  for  a 
nuisance  occasioned  by  the  defendant  carrying  on  the  business  of 
a  candle-maker.  The  defendant  pleaded  that  he  was  possessed  of 
the  messuage  in  which,  &c.,  for  three  years  before  the  plaintiff 
became  possessed  of  the  house  to  which,  &c.,  and  had  during  all 
that  time  carried  on  his  business  ^'  in  the  same  manner  and  degree, 
and  to  the  same  extent,  and  at  the  same  hours,  as  at  the  time  when  " 
the  nuisance  complained  of  took  place.  Upon  demurrer  to  this 
plea  the  Court  gave  judgment  for  the  plaintiff. 


(p)  (1600)»Cro.  El.  761. 

\q)  [Even  this  would  apparenUj  haye 
been  inBafficient,  unless  the  plaintifF  or 
his  predecessors  had  oocupied  his  dwel- 
ling-house  during   the  whole  period: 


Sturges  v.  Bridgman  (1879),  L.  B.  II 
Oh.  Div.  862.] 

(r)  (1838),  6  Soott,  600  ;  4  Bing.N.  C. 
183 ;  44  B.  B.  697. 
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Tiadal,  C.  J.,  said,  "  The  plaintiff  in  his  declaration  complains    Doctrine  of 
that  the  defendant  wrongfully  carried  on  in  messuages  contiguous     nuisance. 
to  the  messuage  of  the  plaintiff  the  tirade  or  business  of  a  candle-  ^^/j^,  y.  jiaiL 
maker,  &o.,  by   means   whereof    divers    noisome,    noxious,   and 
offensive  vapours,  fumes,  smells,  and  stenches,  issued  from  the 
defendant's  messuages,  and  diffused  themselves  through  and  about 
the  plaintiff's  messuage,  thereby  corrupting  the  air,  and  making 
the  plaintiff's  dwelling  offensive  and  unwholesome,  &o. 

"  The  defendant,  in  answer,  says,  that  he  was  possessed  of  his 
messuages  for  the  space  of  three  years  next  before  the  plaintiff 
became  possessed  of  his  messuage,  and  that  he  had,  during  all 
that  time,  carried  on  the  trade  of  a  candle-maker  there  to  the 
same  extent  and  in  the  same  manner  as  at  the  time  complained  of. 
That  plea  appears  to  me  to  afford  no  answer  whatever  in  point  of 
law  to  the  charge  in  the  declaration,  which  unquestionably  is  a 
nuisance.  It  may  be  that  the  defendant  was  the  first  occupier ; 
but  the  plaintiff  came  to  his  house  clothed  with  all  the  rights 
appurtenant  to  it,  one  of  which  at  oomnion  law  is  a  right  to  whole- 
some and  untainted  air,  unless  the  business  which  creates  the 
nuisance  has  been  carried  on  there  for  so  great  a  length  of  time, 
that  the  law  will  presume  a  grant  from  his  neighbours  in  favour 
of  the  party  who  causes  it.  EUiotson  v.  Feetham  decided  the 
point." 

Park,  J.,  cited  Penruddock^s  Case  («),  and  observed,  "  Elliotson 
v.  Feetham  is  identical  with  the  present  case.  As  the  Lord  Chief 
Justice  there  observed,  *when  a  man  takes  a  house  he  takes  it 
with  all  the  rights  incident  to  it ; '  so  here,  even  in  the  case 
supposed  by  the  defendant's  counsel,  the  plaintiff  would  have  had 
a  right  to  that  of  the  deprivation  of  which  he  complains.  Twenty 
years*  user  would  legalize  the  nuisance,  but  here  the  defendant 
only  alleges  a  user  of  three  years." 

Vaughan,  J.,  concurred.  "  An  offensive  trade,"  said  the  learned 
judge,  "  may  be  a  nuisance  or  not,  according  to  the  place  in  which 
it  is  carried  on.  Here  the  manufactory  complained  of  is  not  shown 
to  have  been  remote  from  human  habitations.  There  is  nothing 
upon  the  face  of  the  plea  to  show  that  the  nuisance  is  hallowed 
by  prescription."  And  Mr.  Justice  Bosanquet  added,  "  It  clearly 
is  not  enough  in  such  a  case  as  this  for  the  defendant  to  show 
a  short  possession  and  exercise  of  the  offensive  trade  anterior  to 


(»)  (1738),  6  Rep.  100  b;  supra,  p.  447. 
■       29  (2) 
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the  oommenoement  of   the  plaintiff's  possession.     Nothing  less 
than  a  twenty  years'  user  will  afford  a  defence." 

[In  Tipping  v.  St.  Helem  Smelting  Co.  (t)  it  was  held  that  the 
plaintiff  was  not  disentitled  to  relief  by  injunction  by  reason  of 
his  having  come  to  the  nuisance,  and  it  is  now  perfectly  settled 
that  the  doctrine  is  exploded  (u).'] 


What 
amounts  to 
a  nuisanoe. 


Public 

nuisance 

actionable. 


It  is  by  no  means  easy  to  define  in  general  terms  what  precise 
amount  of  infringement  of  the  general  rights  of  property  i^ 
requisite  to  confer  a  right  of  action.  There  "  must,  at  all  events, 
be  some  sensible  diminution  of  these  rights  affecting  the  value  or 
convenience  of  the  property ; "  and  though  certain  trades  have 
been  declared  to  be  nuisances  when  carried  on  in  particular 
situations,  yet  it  appears  to  be  in  every  instance  a  question  of  fact 
whether  such  a  degree  of  annoyance  exists  as  can  be  said  to 
amount  to  a  nuisance. 

["  Lex  non  favet  delicatorum  votip."  The  question  in  each  case 
is,  according  to  Knight  Bruce,  V.-C,  in  the  case  of  IVaiter  v. 
Selfe  (x),  (aflSrmed  on  appeal),  "  whether  the  inconvenience  ought 
to  be  considered  as  one  of  mere  delicacy  or  fastidiousness,  or  as  an 
inconvenience  materially  interfering  with  the  ordinary  comfort 
physically  of  human  existence,  not  merely  according  to  elegant  or 
dainty  modes  and  habits  of  living,  but  according  to  the  plain,  sober, 
and  simple  notions  among  English  people ;  "  in  other  words,  "  will 
the  proceeding  abridge  and  diminish  seriously  and  materially  the 
ordinary  comfort  of  existence  to  the  occupiers,  whatever  their 
rank  or  station,  or  whatever  their  state  of  health  may  be  ?  "  (y).] 

The  fact  that  a  private  nuisance  may  also  be  indictable  as  a 
nuisance  to  the  public,  does  not  prevent  any  individual  from 
bringing  an  action  against  the  party  causing  it,  provided  he  can 
prove  that  he  has  himself  sustained  some  special  injury  thereby  (z). 


(t)  Post,  p.  459. 

(m)  AU.'Oen.  v.  Corporation  of  Man' 
Chester,  [1893]  2  Ch.  at  p.  96. 

(x)  (lb51),  4  De  G.  &  S.  316 ;  87 
R.  R.  393. 

(y)  Cf.Cr«wpv.ZaOT^^(1867),L.  R.  3 
Eq.  409  ;  BallY.  Ray  (1873),  L.  R.  8  Ch. 
467  ;  Rushmer  v.  PoUue  and  Alfieri,  Ltd., 
[1906]  1  Ch.  234  ;  aff.  [1907]  A.  C.  121. 

[z)  Chichester  v.  Lethbridge  (1738), 
Willes,  73;  Crotrdcr  v.  Tinkiei'  (1816), 
19  Ves.  621 ;  13  R.  R.  2G7  ;  [JJoyee  v. 
Paddington  Borough  O/md/,  [1903]  1  Ch. 
109 ;  reversed  by  C.  A.,  [1903]  2  Ch. 
666;  but  restored  by  H.  of  L.,  [1906] 
A.  C.  1 ;  Sherringham  Urban  Council  v. 


Hohet/  (1904),  91  L.  T.  225  ;  Wednetbury 
V.  The  Lodge  Holet  Colliery  Co.,  Ltd,, 
[1907]  1  K.  B.  78.  pep  Cozens-Hardy 
and  FarweU,  L.JJ.  Cf.  Stoke  PsritA 
Council  V.  Price,  [1899]  2  Ch.  277; 
Chaplin  ^  Co,  v.  Mayor  of  Wesimintttr, 
[1901]  2  Ch.  329  ;  Att.-Oen.  and  Spalding 
Rural  Council  v.  Gamer,  [1907J  2  K.  B. 
480.  That  private  injury,  arisuigfrom  a 
public  nuisance,  in  the  subject-nuitter  at 
an  action  fur  damages,  is  a  dootnneas 
old  as  any  in  the  common  law  :  per  Car. 
in  HardcaUle  v.  South  Yorkshire  Rail,,  ^, 
Co  ,  ante,  p.  437 ;  and  see  the  judgment 
of  Kindersley,  V.-C. ,  in  Sollau  r.  Ik  Efid 
(1861),  '2  Simons,  N.  S.'  133;  89  B.  B. 
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It  would  be  an  endless  task  to  enumerate  all  the  instances  of  Instanoee  of 
nuisance  for  wluch  an  action  can  be  maintained.  It  may  be 
sufficient  to  observe,  that  the  erection  of  anything  oflEensive,  so 
near  the  house  of  another  as  to  render  it  useless  and  unfit  for 
habitation,  eg.,  the  erection  of  a  s wine-sty,  lime-kiln,  privy, 
smith's  forge,  tobacco-mill,  tallow-furnace,  near  a  common  inn, 
or  the  like,  is  actionable  (a). 

The  oldest  reported  case  of  a  nuisance  caused  by  carrying  on 
an  offensive  trade  is  in  4  Ass.  3,  already  mentioned,  for  erecting 
a  lime-kiln. 

"  A  tan-house  is  necessary,  for  all  men  wear  shoes,  and  never-  Tan-house, 
theless  it  may  be  pulled  down,  if  it  be  erected  to  the  nuisance  of 
another :  in  like  manner  of  a  glass-house,  and  they  ought  to  be  Glass-house, 
erected  in   places   convenient  for  them"(^).     "The   erecting  a 
common  or  private  brew-house  is  not  of  itself  a  nuisance,  nor  the  Brewery, 
burning  of  sea-coal  in  it ;  but  if  it  is  erected  so  near  the  house  of 
another  that  his  goods  are  thereby  spoilt,  and  his  house  made 
uninhabitable  by  the  smoke,  an  action  lies  "  (c). 

In  1  Eoll.  Abr.  (d)  are  given  instances  of  nuisances,  by  a  man 
keeping  stinking  tallow  and  greaves,  the  stench  whereof  drove 
away  the    guests   from   the    plaintiflE's    house;    and  erecting  a 
smelting-house  adjoining  plaintiff's  field,  whereby  the  grass  was  Smelting- 
withered  and  his  horses  and  cows  killed  (e).  house. 

In  2  Roll.  Abr.  (/)  the  instances  given  of  trades  which  are 
nuisances  at   law,  are: — ^A  glover  making  a  lime-pit  so  as  to  Lime-pit. 
csorrupt  a  watercourse ;  a  man  levying  a  pig-sty  so  near  a  house  Pig-sty. 
that  by  reason  of  the  smell  the  owner  cannot  live  therein  (g) ;  the 
erecting  a  lime-kiln  ;  and  "  a  dyer  erecting  a  dye-house  so  near  to  Dye-houso. 
my  house  that  I  cannot  dwell  therein,  pur  le  fetor  del  fume  et 
auter  sordides." 

In  Aldred's  Case  (A),  the  declaration  stated  that,  by  reason  of 
the  stench  from  the  defendant's  pig-sties,  "  the  plaintiff  and  his 
servants  could  not  remain  in  his  house  for  fear  of  infection." 

245,  in  which  case  the  nuisance  com-  (e)  Agreed  per  Cur.  Ibid. 

plained  of  was  loud  noise  of  bells ;  and  id)  P.  88,  Action  on  the  case,  pi.  6,  7. 


FrxH  V.  Bobion  (1880),  L.  R.  14  Ch.  D.  (e)  iBishop  Auckland  local  Board  v. 

642.]  Bishop  Awklond  Iron  Co,  (1882),  L.  R. 

(a)  Sel.  N.  P.  12th  edit.  1129 ;  Elliot-  10  Q.  B.  D.  138.] 

$on  V.  Feetham  (1836),   2  Bing.  N.   C.  (/)  Nusans,  141,  pi.  13,  14,  15,  18. 

134  ;  42  R.  R.  667  ;  Bliss  v.  Hall  (1838),  ig)  [^Banbury    Sanitary   Authority    t. 

6  Scott,  600 ;  4  Bing.  N.  C.  183  ;  44  Page  (1881),  L.  R.  8  Q.  B.  D.  97  ;  Rapier 

R.  R.  697.  V.   London  Tramways  Co,,  [1893]  2  Ch. 

(b)  Per  Hide,  C.  J.,  in  Jones  v.  Powell  588.] 

(1629),  Palmer,  639.  (A)  (1611),  9  Rep.  67  b. 
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Noise. 


Dyer, 


iMtanoesof        In  Rex  V.  Pierce  {i)y  an  information  was  brought  against  the 

1_  defendant,  by  the  Recorder  of  London,  for  erecting  and  continuiBg 

Soap-boUerj.  a  soap-boilery  in  Wood  Street.  It  was  held  by  Jefferies,  C.  J., 
"  That,  though  such  a  trade  is  honest,  and  may  be  lawfully  used, 
yet,  if  by  its  stench  it  be  an  annoyance  to  the  neighbours,  it  is  a 
nuisance."  A  case  is  also  mentioned  of  a  "calender-man  in 
London,  in  Bread  Street,  who  was  convicted  before  Lord  Hale  on 
such  an  information ;  for  that  the  noise  of  his  trade  disturbed  the 
neighbours  and  shook  the  adjacent  houses  "  :  and  another  case  of  a 
brew-house  on  Ludgate  Hill,  Rex  v.  Jordan^  where  defendant  was 
compelled  "  to  prostrate  the  same  and  convert  it  to  other  purposes; 
for  that  such  trades  ought  not  to  be  in  the  principal  parts  of  the 
city,  but  in  the  outskirts." 

A  case  is  cited  in  Jones  v.  Potcell{k)y  of  an  action  brought 
against  a  dyer,  "Quia  fumos,  foedidat^s,  at  alia  sordida  juxta 
parietes  querentis  posuit,  per  quod  parietes  putridse  devenerunt,  et 
ob  metum  infectionis  per  horridum  vaporem,  &c.,  ibid,  morari  non 
audebat."  In  Jones  v.  Powell^  a  brew-house  in  which  sea-coal  was 
burnt  was  held  to  be  a  nuisance. 

In  Baines  v.  Bnker  (/),  Lord  Hardwicke  refused  to  grant  an 
injimction  to  stay  the  building  of  a  small-pox  hospital  in  Cold 
Bath  Fields,  very  near  the  houses  of  several  of  the  plaintiffs 
tenants ;  though  it  appeared  that  in  the  lease  of  the  house  in 
question,  granted  by  the  plaintiff  to  the-  defendant,  there  was  a 
covenant  against  turning  it  into  a  brew-house,  because  it  would 
be  a  nuisance.  The  Lord  Chancellor  said :  "  I  am  of  opinion  it 
is  a  charity  likely  to  prove  of  great  advantage  to  mankind.  Such 
an  hospital  must  not  be  far  from  a  town,  because  those  that  are 
attacked  with  that  disorder,  in  a  natural  way,  may  not  be  carried 
far." 

[In  the  last-cited  case  there  was,  in  fact,  no  nuisance  at  all ;  see 
the  conunents  of  Elindersley,  V.-C,  in  Soltau  v.  De  Held  [m). 
Other  caseF.         The  later  cases  of  nuisance  have  been  chiefly  concerned  with 


Small -pox 
hospital. 


(i)  35  Car.  2 ;  2  Shower,  327,  Case 
329. 

(A)  (1629),  Hutton,  136. 

(/)  (1762),  Ambler,  168  ;  3  Atk.  750. 

(m)  (1861),  2  Sim.  N.  S.  133;  89 
R.  R.  245.  See  also  Metropolitan  Ast/ium 
District  V.  Hiil  (1881),  L.  R.  6  App. 
Cas.  193 ;  Fleet  v.  Metropolitan  Asylums 


Board  (1886),  2  Times  L.  R.  861 ;  Ben- 
delow  V.  Ouardiant  of  WortUy  Tnwa 
(1887),  4  Times  L.  R.  67  ;  Att.-Gen.r, 
Corporation  of  Manchester ^  [1893]  2  Ch. 
87  ;  Att,'Gen,  v.  Matkmines  and  iV«- 
broke  Joint  JTonpUal  Boards  [1904]  1 
Ir.  R.  161 ;  Mews'  Digest,  col.  -^68 ;  and 
Att.'Oen.  V.  Corporation  of  Nottinghm, 
[1904]  1  Ch.  673. 
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[noise  or  vibration  (n)  or  obstruction  of  higbways  by  crowds  (o),  or    Instanoes  of 
with  the  disposal  of  sewage  and  refuse  (/>).]  

The  right  of  sending  on  the  neighbouring  land  air  impregnated  ^^^  l*^- 
with  smoke,  to  such  an  extent  as  to  be  a  nuisance,  was  recognized 
as  a  servitude  by  the  civil  law  in  the  same  manner  as  the  right  of 
throwing  water  used  in  manufactories,  or  otherwise,  upon  the  ad- 
jacent land  (q),  though  no  such  servitude  existed  where  the  right 
was  claimed  to  such  an  extent  only  as  was  necessary  for  the 
ordinary  purposes  of  domestic  life  (r). 

The  following  authority  has  been  frequently  cited : — In  Com.  Doctrine  of 
Dig.  (s)  it  is  said :  "  So  it  (an  action)  does  not  lie  for  a  reasonable 
use  of  any  right,  though  it  be  to  the  annoyance  of  another.     As 
if  a  butcher,  brewer,  &c.  use  his  trade  in  a  convenient  place, 


(»)  SoUau  y.  De  Eeld  (1861),  2  Sim. 
N.  8.  133;  89  R.  R.  245;  Gaunt  v. 
Fynney  (1872),  L.  R.  8  Ch.  8 ;  Ball  v. 
Mail  (1873),  ibid.  467  ;  Broder  v.  Saillard 
(1876),  L.  R.  2  Ch.  D.  692 ;  Heather  v. 
Fardon  (1878),  37  Law  Ti.  Rep.  393  ; 
8turge$  v.  Bridgman  (1879),  L.  R.  11 
Ch.  Div.  862;  LondoUy  Brighton^  and 
South  Coast  Railway  v.  Truman  (1885), 
L.  R.  11  App.  Cas.  46;  Harrison  v. 
Southwark  and  Vauxhall  Water  Co,^ 
[1891]  2  Ch.  409  ;  Bellamy  ▼.  WelU 
(1891),  60  L.  J.  Ch.  156  ;  63  L.  T.  635  ; 
39  W.  R.   168  ;   Christie  v.  Davy,  [1893] 

1  Ch.  316 ;  Germaine  v.  Londoti  Ex- 
hibitions, Ltd.  (1S96),  76  L.  T.  101; 
Knight  v.  Ish  of  Wight  Electric  Light 
and  Power  Co.  (1904),  90  L.  T.  410; 
Colwell  V.  St.  Eancras  Borough  CottneU, 
[1904]  1  Ch.  707;  Lipman  v.  EuUman 
^1904),  91  L.  T.  132  ;  Rmhmer  v.  Pohve 
attdAl/ieri,  Ltd.,  [1906]  1  Ch.  234;  afiP. 
[1907]  A.  C.  121. 

(o)  Bellamy  v.  Wells,  nbi  sup. ;  Barber 
▼.  Penley,  [1893]  2  Ch.  447;  Chase  v. 
London  County  Council  (1898),  62  J.  P. 
184  ;  Detcar  v.  City  and  Suburban  Base- 
course  Co.,  [1899]  1  Ir.  R.  346. 

{p)  Att.- Gen.  y.  Basingstoke  (IS76),  24 
W.  R.  817  ;  St.  Helen's  Chemical  Co.  v. 
St.  Helenas  (1876),  L.  R.  1  Excb.  D. 
196  ;  Humphries  v.  Cousins  (1877),  L.  R. 

2  C.  P.  D.  239  ;  Glosiop  v.  Heston  and 
Isleworth  Local  Board  (1879),  L.  R.  12 
Ch.  Dir.  102  ;  Att.-Gen.  v.  Dorking 
(1882).  L.  R.  20  Ch.  Dir.  696  ;  Charles 
V.  Finehley  Local  Board  (1883),  L.  R.  23 
Ch.  D.  767  ;  Ballard  v.  Tomlinson  (1886), 
L.  R.  29  Ch.  Div.  116  ;  Brown  v.  Mayor 
and  Corporation  of  Dunstable,  [1899]  2 
Ch.  378 ;  Gibbwgs  v.  Humgerford,  [1904] 
llr.R.  211. 


There  have  been  other  recent  decisions 
npon  miscellaneous  nuisances,  e.g.,  heat, 
Reinhardt  y.  Mentasti  (I8»9),  L.  R.  42 
C.  D.  686;  Sanders- Clark  v.  Grosvenor 
Mansions  Co.,  Ltd.,  [1900]  2  Ch.  373  ; 
fat-melting  business,  Att. -Gen.  y.  Cole 
^  Son,  [1901]  1  Ch.  206  ;  polluticn  of 
water  by  gas,  Batcheller  v.  Tunbridge 
Wells  Gas  Co.,  (1901)  84  L.  T.  766; 
overhangiog  trees,  Letnmon  v.  Webb, 
[1894]  3  Ch.  I  ;  on  appeal,  [1896]  A.  C. 
1 ;  Smith  v.  Giddy,  [1904]  2  R.  B.  448. 

{q)  Non  putare  se,  ex  tabemcl  casearid 
f  umum  in  superiora  sediiicia  jure  immitti 
posse,  nisi  ei  rei  servitutem  talem 
admittit.  Idemque  ait,  et  ex  superiore 
in  inferiora  non  aquam,  non  quid  aliud 
immitti  licet.  In  suo  enim  alii  hactenus 
facere  licet,  quatenus  nihil  in  alienum 
immittat ;  f umi  autem,  sicut  aquee,  esse 
imroissionem ;  posse  igitur  superiorem 
cum  inferiore  agere,  ''jus  illi  non  esse 
id  ita  facere.**— Dig.  8,  6,  8,  §  5,  bi  serv. 
Tind. 

Ergo  per  oontrarium  agi  poterit,  '*  jus 
esse  fumum  immittere."  Sed  et  inter- 
dictum  *'  uti  possidetis  "  poterit  locum 
habere,  si  quis  prohibeatur,  qualiter 
velit  suo  uti. — Ibid. 

Nam  et  in  balineis  (inquit)  yaporibns 
cum  Quintilla  cuniculum  pergpentem  in 
Ursi  Juhi  instruxisset,  placuit,  potuisse 
tales  servitutes  imponi. — Ibid.  }  7. 

^r)  Apud  Pomponium  dubitatur  an 
quis  poesit  ita  agere,  *'lioere  fumum 
non  gravem,  puta  ex  foco,  in  suo  fa- 
cere,"  aut  **  non  licere.**  Et  ait  magfis 
non  posse  agi :  sicut  agi  non  potest, 
''jus  esse  in  suo  ig^em  facere,  autse- 
dere,  aut  lavere." — Ibid.  §  6. 

(s)  Action  upon  the  case  for  a  Nuis- 
ance (C). 
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though  it  be  to  the  annoyance  of  his  neighbour."    No  authoritj 
is  cited  (^). 

This  appears,  however,  to  refer  rather  to  the  amount  of  annoy- 
ance requisite  to  give  a  right  of  action  at  all  for  a  nuisance  than 
the  right  to  cause  one;  [and  with  this  interpretation  the  later 
cases,  except  that  of  Hole  v.  Barlow  («),  agree. 

In  the  case  last  mentioned  the  defendant  burnt  bricks  within 
a  short  distance  of  the  plaintiff's  house.  The  learned  judge,  at 
the  trial  of  an  action  for  the  nuisance  thereby  occasioned,  left  to 
the  jury  the  questions,  first, — was  the  place  where  the  bricks  were 
burnt  a  proper  and  convenient  place  for  the  purpose  ?  and,  if  not^ 
was  the  nuisance  such  as  to  make  the  enjoyment  of  life  and  pro- 
perty uncomfortable  ?  The  jury  found  for  the  defendant ;  and 
in  discharging  a  rule  for  a  new  trial  on  the  ground  of  mis- 
direction, Crowder,  J.,  said  that  the  direction  was  consistent  vfiih 
all  the  authontiesy  and  the  Court  would  be  in  effect  overruling 
several  if  they  were  to  make  the  rule  absolute. 

No  authorities  were  cited  by  the  Court  except  the  passage  from 
Comyns  above  mentioned;  but  it  may  be  observed  that  the 
direction  is  opposed  to  the  opinions  expressed  by  the  judges  in 
Bliss  V.  Hall  and  Elliotson  v.  Feetham^  in  both  of  which  it  is  laid 
down  by  the  Court,  that  twenty  years'  user  is  required  in  order  to 
deprive  a  neighbour  of  his  remedy  for  the  nuisance  caused  by 
carrying  on  an  offensive  trade,  and  no  trace  of  the  doctrine  is  to 
be  found  in  them,  that  no  user  is  required  if  the  place  be  a 
"  proper  and  convenient "  one. 

No  reference  was  made  by  the  Court  to  the  case  of  Walter  v. 
Selfe  (x),  nor  to  the  judgments  in  the  two  other  cases  already 
referred  to ;   and  it  cannot  be  disputed  that  a  direct  conflict  of 


(t)  [The  authority  for  the  passage  in 
Com.  Dig.  is  probably  2  Roll.  Abr.  139, 
NueauB,  F.  pi.  2.  **  If  a  man  makes 
candles  in  a  vill,  by  which  he  causes  a 
noisome  smell  to  the  inhabitants,  stiU 
this  is  no  nuisance,  for  the  needfulness 
of  them  shall  dispense  with  the  noisome- 
ness  of  the  smell,  3  Jac.  B.  R.  RankctVs 
Case  adjudged. ' *  (Vin.  Abr.  Nusanoe,  F. 
pi.  2.)  Hawkins  questions  the  reason- 
ableness of  this  opinion.  (P.  C.  bk.  1, 
c.  82,  8.  10,  vol.  1,  694,  Curwood's  edit.) 

Or  he  may  refer  to  Anon.  (1  Vent. 
26) :  '*  It  was  said  that  a  man  ought 
not  to  be  punished  for  the  erecting  of 
anything  necessary  for  his  lawful  trade, 
but  it  was  answered  that  this  ought  to 


be  in  a  convenient  plaee  tthere  it  may  n^ 
be  a  nuisance.  For  Twisden  said  he  hid 
known  of  an  injunction  for  erecting  of 
a  brew-house  near  Serjeants'  Inn ;  bot 
the  other  justices  doubted  and  agreed 
that  it  was  unlawful  only  to  erect  sudi 
things  near  the  King's  palace.*' 

The  places  where  trade  could  be 
carried  on  in  towns  appear  formeriy  to 
have  been  regelated  by  bye-law.  See 
pi.  34,  E.  16  Car. ;  Flayer  v.  JenkiMS, 
1  Sid.  284  :  B.  R.  P.  18  Car.  2;  Vin. 
Abr.  Bye-laws,  B.  pi.  16;  1  Russell  on 
Crimes,  p.  440.] 

(«)  (1858),  4  C.  B.  N.  S.  334. 

{x)  (1861),  4  De  a.  &  Sm.  315;  87 
R.  R.  398. 
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[opinion  existed  upon  the  question,  whether  a  man  has  a  right  to    l>ocfcrii3e  of 
cause  noxious  matters  to  flow  on  to  his  neighbour's  land  to 


such  an  extent  as  to  render  the  enjoyment  of  life  and  property       Barhw, 
substantially  uncomfortable,  in  any  case  except  that  in  which  an 
easement  has  been  acquired  entitling  him  to  do  so. 

From  the  report  of  Hole  v.  Barhw,  it  does  not  appear  upon 
which  of  the  questions  left  to  them  the  jury  found  their  verdict ; 
but,  although  from  the  judgments  delivered  in  that  case,  it  appears 
that  the  judges  were  not  of  opinion  that  this  was  material,  the 
e£Pect  of  the  actual  decision  is  quite  altered  by  the  fact  mentioned 
by  Martin,  B.,  in  his  judgment  in  Stockport  Waterworks  Co.  v. 
Potter  (y),  namely,  that  the  jury  in  fact  found  that  there  was 
no  nuisance. 

The  real  effect  of  the  placitum  in  Comyns'  Digest,  already  Real  meaning 
cited,  p.  465,  is  shown  in  the  interpretation  of  the  word  "  con-  doctrine, 
venient,"  adopted  by  Hide,  C.  J.,  in  Palmer's  Eep.  539,  and 
Martin,  B.,  in  Stockport  Waterworks  Co.  v.  Potter,  ubi  sup., 
according  to  which  "  convenient  place  "  means  a  place  where  a 
nuisance  will  not  be  caused  to  another;  and  the  authorities 
in  which  the  locality  has  been  spoken  of  as  material  in  deter- 
mining the  question  of  nuisance  or  no  nuisance  are  perfectly 
consistent  with  this  interpretation.  Upon  the  question  of  fact, 
whether  a  nuisance  has  been  caused  by  the  defendant  at  all,  the 
nature  of  the  locality,  like  every  other  fact  in  the  case,  must 
be  taken  into  consideration ;  but  that  question  really  is,  whether 
the  act  of  the  defendant  renders  the  enjoyment  of  life  and 
property  by  the  plaintiffs  uncomfortable,  and  if  this  be  found  in 
the  affirmative,  it  should  seem  conclusive  of  the  right  to  recover, 
whatever  the  locality ;  and  the  great  inconvenience  and  insecurity 
which  would  result  if  this  were  not  so  arc  obvious  (2). 

In  Beardmore  v.  Treadwell{a)y  Stuart,  V.-C,  granted  an  injunc-  Beardmorey, 
tion  against  brick-buming.  He  said,  "  Where  a  man  is  injuring  ^^^^^^^^' 
bis  neighbour  to  a  very  material  extent  in  a  way  not  absolutely 
necessary,  this  Court  is  always  disposed  to  interfere.  In  such  cases 
the  balance  of  convenience  must  be  attended  to.  Upon  the  result 
of  the  evidence  it  is  proved  that  there  has  been  an  actual  and  posi- 
tive injury  to  the  plaintiff,  and  that  the  comfort  and  enjoyment 


(y)  (1861],  7  H.  &  N.  160.  Borough  Council  (1858),  4  K.  &  J.  628. 

(z)  See  also  the  judgment  of  Wood,  {a)  (1863),  9  Jur.  N.  S.  272 ;   3  GiflP. 

V.-C,    in    AU.-Gen,    v.    Birmingham      683. 
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Bootrine  of 
oonyeoienoe. 

Meardmore  v. 
Treadwell. 


Bamford  v. 
TurnUy. 


[of  her  mansion  have  been  disturb^ ;  that  the  ornamental  trees 
-  planted  to  exdude  the  appeai'ance  of  unsightly  objects  have  in 
some  cases  been  destroyed,  and  in  many  oases  injured."  As  to 
the  ruling  of  Byles,  J.,  in  Hole  v.  Barlow^  "  that  no  action  lies  for 
the  reasonable  use  of  a  lawful  trade  in  a  convenient  and  proper 
place,"  he  observes,  "  in  this  exposition  of  the  law,  the  words  *  con- 
venient and  proper  *  must  be  taken  subject  to  some  qualification ; 
nobody  will  doubt  that  to  the  brick-burner  the  place  may  be 
convenient,  and  probably  the  most  convenient  place  that  can  be 
found,  but  it  is  clear  that  the  place  being  convenient  to  one  party 
is  not  enough  to  justify  the  continuance  of  the  acts  if  they  make 
the  enjoyment  of  life  and  property  uncomfortable  to  the  other, 
especially  if  they  can  be  done  elsewhere  without  these  injurious 
consequences  following.  The  words  therefore,  'convenient  and 
proper,'  must  be  used  with  reference  to  the  situation  of  both 
parties." 

In  Bamford  v.  Turnley  (6),  another  brick-burning  case,  Cock- 
bum,  0.  J.,  on  the  authority  of  Hole  v.  Barlow^  directed  the  jury 
that  if  they  thought  the  spot  was  convenient  and  proper,  and  the 
burning  of  the  bricks  was,  under  the  circumstances,  a  reasonable 
use  by  the  defendant  of  his  own  land,  the  defendant  would  be 
entitled  to  a  verdict,  independently  of  the  question  whether  there 
was  an  interference  with  the  plaintiff's  comfort  thereby ;  and  a 
verdict    was    entered    for    the    defendant.     On   appeal    to   the 
Exchequer  Chamber,  the  direction  was  held  to  be  improper,  the 
verdict  was  set  aside,  and  a  verdict  entered  for  the  plaintiff,  for 
40«.     The   majority  of   the  Court   (Erie,  C.  J.,  WiUiams  and 
Keating,  JJ.,  and  Wilde,  B.)  held,  that  Hole  v.  Barlow  was  not 
well  decided,  and  that  the   words   "convenient  place,"  in  the 
passage  in  Com.  Dig.,  meant  a  place  where  a  nuisance  would  not 
be  caused  to  another,  in  conformity  with  the  observations  in  the 
above  passage  (p.  457) ;  and  that  the  law  was,  that  a  man  might, 
without  being  liable  to  an  action,  exercise  a  lawful  trade,  as  that 
of  a  butcher  or  brewer,  or  the  like,  notwithstanding  it  was  carried 
on  so  near  the  house  of  another  as  to  be  an  annoyance  to  him,  in 
rendering  his  residence  there  less  delectable  or  agreeable,  provided 
the  trade  were  so  conducted  that  it  did  not  cause  what  amounted 
in  point  of  law  to  a  nuisance  to  the  neighbouring  house.     Pollock, 
C.   B.,   dissented  from  the  judgment.     The  parties    afterwards 
agreed  to  enter  a  stet  processus. 

(*)  (I860),  3  B.  ft  S.  62. 
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[In  Carey  v.  Ledbitter  (c),  Wightman,  J.,  refused  to  leave  to  the    I>ootrme  of 
jury  the  question  whether  the  place  where  the  defendant  burned 


the  bricks  was  a  convenient  and  proper  place  for  the  purpose,  but  LM\uer, 
left  it  to  them  to  say  whether  the  acts  of  the  defendant  rendered 
the  plaintiff's  residence  substantially  uncomfortable,  and  whether 
his  shrubs,  &o.  had  been  thereby  injured.  The  plaintiff  obtained 
a  verdict  for  £20.  The  Court  held  the  judge's  direction  correct. 
Erie,  C.  J.,  said  that  the  Court  in  Bamford  v.  Tumky  only, 
decided  that  the  form  of  question  adopted  in  Hole  v.  Barlmo  was 
wrong.  He  observed,  that  the  affairs  of  life  in  a  dense  neighbour- 
hood could  not  be  carried  on  without  mutual  sacrifices  of  comfort, 
and  in  aU  actions  for  discomfort  the  law  must  regard  the  prin- 
ciple of  mutual  adjustment;  that  the  notion,  that  the  degree 
of  discomfort  which  might  sustain  an  action  under  some  circum- 
stances must  therefore  do  so  under  all  circumstances,  was  as 
untenable  as  the  notion,  that  if  the  act  complained  of  was  done 
in  a  convenient  time  and  place,  it  must  therefore  be  justified, 
whatever  the  degree  of  annoyance  that  was  occasioned  thereby; 
and  that  the  judgment  of  Willes,  J.,  in  Hole  v.  Barlow^  appeared 
to  him  to  be  sound. 

In  Tipping  v.  St,  Helenas  Smelting  Co,  {d)y  an  action  for  a  Ti/>pinff  r. 
nuisance  by  noxious  fumes  from  a  smelting-house,  Mellor,  J.,  SmeUing  Co, 
directed  the  jury  that  every  man  is  bound  to  use  his  own  property 
in  such  a  manner  as  not  to  injure  the  property  of  his  neighbour, 
unless  he  has  acquired  a  prescriptive  right  to  do  so ;  but  that  the 
law  does  not  regard  trifling  inconveniences.  Everything  must  be 
looked  at  from  a  reasonable  point  of  view,  and  therefore,  in  an 
action  of  nuisance  to  property  from  noxious  vapours,  the  injury,  to 
be  actionable,  must  be  such  as  visibly  to  diminish  the  value  of  the 
property  and  the  comfort  and  enjoyment  of  it.  In  determining 
that  question,  time,  locality,  and  all  the  circumstances  must  be 
taken  into  consideration.  In  places  where  great  works  had  been 
erected  and  carried  on,  which  were  the  means  of  developing  the 
national  wealth,  persons  must  not  stand  on  extreme  rights  and 
bring  actions  in  respect  of  every  matter  of  annoyance,  as,  if  that 
were  so,  business  could  not  be  carried  on  in  such  places.  The 
defendant  complained  of  the  direction,  but  the  Courts  of  Queen's 
Bench  and  Exchequer  Chamber  held  it  to  be  correct ;  and  Cockbum, 


{c)  (1863),  13  C.  B.  N.  S.  470.  (d)  (1863),  4  B.  &  8.  608. 
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Doctrine  of    [0.  J.,  eaid  that  it  was  not  a  right  question  to  put  to  the  jury  to  say 
''  whether  the  pl«Lce  where  the  act  was  done  was  a  proper  and  eon- 

Tinninn  tr 

StVUeim't  venient  one  for  the  purpose,  or  whether  the  doing  of  it  in  that 
Smelting  Co,  place  was  a  reasouahle  ufo  of  the  defendant's  land,  and  that  it  was 
inoonsistent  with  sound  reason  to  say  that  the  matter  could  be 
considered  with  reference  to  the  interest  of  the  public.  Without 
compensation,  an  individual  was  not  precluded  from  redress  for 
-private  injury  on  account  of  a  benefit  to  the  public  arising  from 
that  injury.  The  judgment  was  affirmed  by  the  House  of 
Lords  {p), 

Reinhardty,  In  Reinhardt  Y.  Menta^fi  {f)y  where  the  defendant  had  put  up 
a  stove,  the  heat  of  which  rendered  the  cellar  of  the  plaintiff's 
house  unfit  for  storing  wine,  Kekewich,  J.,  examined  the  authorities 
on  this  point,  and  held  it  to  be  no  answer  to  the  case  that  the 
defendant  was  making  a  reasonable  use  of  his  own  property. 

Sanden-ciark       j^  Sanders- Clark  V.   CrroBvemr  Mansions   Co,.  Ltd.  (g).  it  was 

V.  Grostetwr  ,  ,  ,  7  w/?^ 

Mansions  Co,,    held  that  in  oonsidering  oases  of  nuisance  the  Court  will  have 
^^^'  regard  to  whether  the  person  alleged  to  have  created  the  nuisance  is 

making  a  reasonable  use  of  his  property.  But  this  means  reasonable, 
not  from  his  own  point  of  view  only,  but  having  regard  to  the 
character  of  the  neighbourhood  and  the  surrounding  circum- 
stances (A). 
Ait,'Gen,Y,  In  Att,'Oen,  v.  Cot^poration  of  Manchester  (i),  where  an  action 
j^ThesUr.  ^^8  brought  to  restrain  the  erection  of  a  small-pox  hospital 
as  a  public  nuisance,  it  was  held  that  there  was  no  sufficient 
evidence  to  justify  "  a  well-founded  and  reasonable  apprehension 
of  danger,"  and  the  injunction  was  refused  on  the  facts.  Chitty, 
J.,  added  that  "in  the  case  where  the  health  of  the  Queen's 
subjects  in  general  is  concerned,  it  may  possibly  be  a  question 
whether,  if  the  evidence  shows  that  the  maintenance  of  a  small- 
pox hospital  is  on  the  whole,  balancing  the  good  against  the  evil, 
more  beneficial  to  the  health  of  the  public  at  large,  or  to  that 
portion  of  the  public  that  inhabits  and  frequents  the  neighbour- 
hood, than  the  leaving  of  the  persons  suffering  from  the  disease 
scattered  in  their  own  houses,  some  weight  might  not  be  properly 
allowed  to  this  circumstance";  but  he  expressly  refrained  from 


(e)  \lll,lj.C.^A2,  St.  Helm's SmcWwg  {h)  Att.-Gcn.  v.  Cole  ^  Son,  [1901]  I 

Co,  V.  Tipping.  Ch.  205. 
(/)  (1889),  L.  R.  42  Ch.  D.  685. 

(^)  [1900]  2  Ch.  373.  (0  [1893]  2  Ch.  87. 
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[making  this  consideration  any  "ground  for  his  decision.     It  is  to    Doctrine  of 
be  noted  that  the  case  was  one  of  public  and  not  private  nuisance. 


To  the  same  effect  was  AU,-Gen,  v.  Nottingham  Corporation  (/r),  AtL-Om.  v. 
where  it  was  sought  to  restrain  the  use  of  a  newly-erected  building  corporation. 
as  a  smallpox  hospital.  No  case  of  injury  had  arisen^  and  the 
action  was  quia  timet.  It  was  held  by  Farwell,  J.,  that,  in  the 
conflicting  state  of  medical  opinion  upon  the  point,  the  establish- 
ment of  a  small-pox  hospital,  properly  managed,  could  not  of  itself 
be  considered  so  serious  a  danger  as  to  support  a  quia  timet  action. 

It  is  no  answer  to  a  claim  for  an  injunction  against  a  nuisance  Other  exist- 
for  fouling  water  that  the  water  is  already  fouled  by  others,  who  *"^  »t"8Mice8« 
have  a  right  to  do  so.  "  The  circumstance  of  the  plaintiff  buying 
up  these  rights  (he  had  bought  up  some  but  not  all)  indicates  the 
soundness  of  the  rule  of  law  which  has  been  laid  down  in  the 
House  of  Lords  in  the  case  of  St.  Helenas  Smelting  Co.  v.  Tipping^ 
namely,  that  you  cannot  justify  an  additional  nuisance  in  the  case 
of  smoke,  if  it  can  be  clearly  traced  to  your  new  chimney,  on  the 
ground  that  the  plaintiff  has  had  a  great  many  nuisances  to 
encounter  before.  If  the  nuisances  which  he  has  had  to  encounter 
before  have  been  such  that  it  is  impossible  to  trace  any  evil  to  the 
work  you  are  conducting  with  your  new  chimney,  possibly  the  case 
may  be  otherwise ;  though  even  then  it  must  be  seen  how  un- 
reasonable it  would  be  to  allow  such  an  excuse,  because  the  circum- 
stance that  a  person  who  is  so  injured  can  buy  up  those  who  have 
acquired  rights  against  him  is  no  reason  why  he  should  be  com- 
pelled to  submit  to  your  additional  nuisance  imtil  he  has  bought 
Tip  all  the  rest"  (/). 

And  in  Rushmer  v.  Pokue  and  Alfieri,  Ltd.  (w),  it  was  held  Rushmerv. 
actionable  to  subject  an  occupier  of  a  house  in  a  locality  devoted  to  Aifieri,  Ltd. 
noisy  trades  to  such  an  increase  of  noise  as  to  interfere  substantially 
with  the  ordinary  comfort  of  human  existence,  according  to  the 
standard  prevailing  in  the  locality. 

But  the  damage  must  be  sensible,  substantial,  and  actual ;  and  Damage 
the  Court  will  not  take  into  account,  contingent,  prospective,  or  ^^^^tjij 
1  emote  danger.     "The  law  does  not  take  notice  of  the  imper- 
ceptible accretions  to  a  river-bank  or  to  the  sea-shore,  although 
after  a  lapse  of  years  they  become  perfectly  measureable  and 


(Xr)  [1904]  1  Ch.  673.  L.  R.  3  Eq.  409  ;  17  L.  T.  N.  S.  133. 

(/)  Cro88leyr,Lightowler{n^%),'L.'R.  ,   .  .        ,         ^                   «     .        , 

8Ei.289,Awood,  V..C.;2Ch.Ap.  W  [1906]   1    Ch.   234;    aff.    [1907] 

478.    See  also  Crump  v.  Lambert  (1867),  A.  G.  121. 
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Damage  [ascertainable ;  and  if,  in  the  course  of  nature,  the  thing  itself  is 
sabetantiA].  80  imperceptible,  so  slow,  and  so  gradual  as  to  require  a  great 
lapse  of  time  before  the  results  are  made  palpable  to  the  ordinary 
senses  of  mankind,  the  law  disregards  that  kind  of  imperceptible 
operation.  80,  if  it  were  made  out  that  every  minute  a  millionth 
of  a  grain  of  poison  were  absorbed  by  a  tree,  or  a  millionth  of  a 
grain  of  dust  deposited  upon  a  tree,  that  would  not  afford  a 
ground  for  interfering,  although  after  the  lapse  of  a  million  minutes 
the  grains  of  poison  or  the  grains  of  dust  could  be  easily  detected. 
It  would  have  been  wrong,  as  it  seems  to  me,  for  this  court  in 
the  reign  of  Henry  VI.  to  have  interfered  with  the  further  use  of 
sea-coal  in  London,  because  it  had  been  ascertained  to  their 
satisfaction,  or  predicted  to  their  satisfaction,  that  by  the  reign  of 
Queen  Victoria  both  white  and  red  roses  would  have  ceased  to 
bloom  in  the  Temple  Gardens.  If  some  picturesque  haven  opens 
its  arms  to  invite  the  commerce  of  the  world,  it  is  not  for  this 
court  to  forbid  the  embrace,  although  the  fruit  of  it  should  be  the 
sights,  and  sounds,  and  smells  of  a  common  sea-port  and  ship- 
building town,  which  would  drive  the  Dryads  and  their  masters 
from  their  ancient  solitudes"  («).] 


(w)  Per  James,  L.  J.,  in  Salvin  v.  Xorth  JBrancepeth  Coal  Co,  (1874),  L.  B.  9 Ch.  706. 
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CHAPTER  VI. 


PARTY   WALLS   AND   FENCES. 


Although,  strictly  speaking,  the  rights  and  liabilities  of  the  Party-walls 
owners  of  property  adjoining  to  a  party-wall  relate  principally  to  be^oomm^. 
the  doctrine  of    tenancy  in  common,   yet  some   of    the  rights 
exercised  over  it  partake  of  the  character  of  easements. 

The  common  user  of  a  wall  adjoining  lands  belonging  to 
different  owners  is  prim&  facie  evidence  that  the  weiU  and  the  land 
on  which  it  stands  belong  to  the  owners  of  those  adjoining  lands 
in  equal  moieties,  as  tenants  in  common  (a). 

Where  the  precise  extent  of  land  originally  belonging  to  each  Presumption 
owner  can  be  ascertained,  the  presumption  of  a  tenancy  in  common  ^  ^ 
does  not  arise,  but  each  party  is  the  owner  of  so  much  of  the  wall 
as  stands  upon  his  own  land  (6). 

In  the  latter  case,  there  seems  no  authority  for  saying  that  the 
rights  of  the  respective  owners  of  the  portions  of  the  wall  differ 
from  those  of  the  proprietors  of  any  other  two  walls  which  abut 
on  each  other:  unless  prevented  by  some  easement  having  been 
acquired,  either  party  would  be  at  liberty  to  pare  away  or  even 
entirely  to  remove  his  portion,  notwithstanding  the  other  half 
might  be  imable  to  stand  without  the  support  of  it  (c).  At  the 
utmost,  the  fact  of  the  close  union  of  the  walls  could  only  impose 


{a)  Cubitt  V.  Porter  (1828),  8  B.  &  0. 
257  ;  32  B.  R.  374,  and  note,  p.  269  ; 
Wiltshire  ▼.  Sidfard  (1827),  1  M.  &  Ry. 
404;  31  R.  R.  329;  [JFa/ion  v.  Gray 
(1880),  li.  R.  14  Ch.  D.  192.  In  May- 
fair  Property  Co.  v.  Johnston^  [1894]  1 
Ch.  608,  an  order  for  partition  of  a 
party  weJl  was  made.] 

[b)  Maii8Y.  Hawkins  (1813),  6  Taunt. 
20;  14  R.  R.  695.  [Cf.  Mwiy  v. 
MeDennott  (1838),  8  A.  &  E.  138. 
Where  an  estate  had  heen  laid  out  in 
building^  plots  and  sold  under  stipu- 
lations in  the  conveyances  to  the  effect 
that  the  purchaser  of  a  plot  first  build- 
ing a  party  wall  (the  middle  of  which 
was  to  be  the  boundary  between  that 
plot  and  the  adjoining  one)  should  be 


paid  by  the  purchaser  of  the  adjoining 
plot  one-half  the  value  of  the  party- 
wall,  it  was  held  that  there  was  an  im- 
plied contract  on  the  part  of  a  pur- 
chaser using  a  party-wall  erected  by 
the  predecessor  in  title  of  the  owner  of 
an  adjoining  plot  to  pay  to  the  owner  of 
the  adjoioingplot  half  the  cost  of  that 
party -wall,  although  the  wall  had,  in 
fact,  been  built,  not  by  such  owner,  but 
by  hia  predecessor  in  title.  Iroing  v. 
TurnbuU,  [1900]  2  Q.  B.  129.] 

(e)  Wigfordw  QUI  (1692),  Cro.  Eliz. 
269  ;  8  B.  &  C.  264  ;  32  R.  R.  374.  Cf. 
per  Parker,  J.,  in  Jones  v.  Fritchard, 
reported  in  Times  Newspaper,  Feb.  7th, 
1908. 
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a  duty  of  greater  oaution  than  might  otherwise  be  required  in 
removing  the  materials.  .  "  If,"  said  Bayley,  J.,  "  the  wall  stood 
partly  on  one  man's  land  and  partly  on  another's,  either  partj 
would  have  a  right  to  pare  away  the  wall  on  his  side,  so  as  to 
weaken  the  wall  on  the  other,  and  to  produce  a  destruction  of 
that  which  ought  to  be  the  oommon  property  of  the  two  "  {d ). 

In  general,  however,  party- walls  will  be  found  "  to  be  built  on 
the  oommon  property  of  the  two,  and  to  be  the  oommon  property 
of  both ; "  and,  in  the  absence  of  any  further  proof  than  that 
which  is  afforded  by  evidence  of  a  common  user,  such  will  be 
presumed  to  be  the  case. 

A  wall  may  be  a  party- wall  up  to  a  certain  point,  namely,  so 
far  as  it  divides  two  buildings  of  unequal  height,  and  an  external 
wall  above  that  point  (e) ;  and  a  pilaster  or  portico,  or  a  fascia, 
which  appears  to  form  an  integral  portion  of  one  house,  may  be 
parcel  of  and  pass  on  a  conveyance  of  another  house  (/). 

Where  a  wall  is  a  party- wall,  neither  of  the  tenants  in  common 
may  oust  his  co-tenant  from  the  use  of  it  (g) ;  but  each  of  them 
has  the  right  to  repair  it  without  the  obligation  to  do  so  (A). 

In  the  metropolis,  party- walls  are  regulated  by  the  provisions  of 
the  London  Building  Act,  1894  (e). 

In  the  case  of  banks,  &c.,  separating  fields,  the  ownership  is 
thus  determined: — If  two  fields  are  separated  by  a  ditch  and 
bank,  the  bank  and  ditch,  primH  facie  and  in  the  absence  of  proof 


(rf)  Cubitt  v.  Porter  (1828),  8  B.  &  C. 
257  ;  32  R.  B.  374.  8ee  on  this  point, 
Bradbee  ▼.  ChrUt't  Ho»pital  (1842),  judg- 
ment of  Tindal,  C.  J.,  4  M.  &  G.  761. 

{e)  Wetton  v.  Arnold  (1873),  L.  R.  8 
Ch.  1084 ;  Drury  v.  Army  and  Navy 
Auxiliary  Co-operative  Supply,  [1896]  2 
Q.  B.  271 ;  CarlUle  Cufe  Co.  ▼.  Muse 
(1897),  46  W.  R.  107.  Cf.  Johnston  v. 
Mayfair  Property  Co.,  W.  N.  (1893), 
p.  73. 

(/)  Thrupp  V.  Scrulton  (1872),  7  W.  N. 
60 ;  Fox  V.  Clarke  (1874),  L.  R.  9  Q.  B. 
666  ;  Francii  v.  Hayward  (1882),  L.  R. 
22  Ch.  Div.  177.  Cf.  ReiUy  v.  Booth 
(1890),  L.  R.  44  Ch.  Div.  12;  Layboum 
V.  Oridley,  [1892]  2  Ch.  63. 

{g)  See  Stedman  v.  Smith  (1857),  8 
E.  &  B.  1 ;  26  L.  J.  Q.  B.  314 ;  21  Jur. 
1248  ;  Watson  ▼.  Gray  (1880),  L.  R.  14 
Ch.  D.  192;  Hughes  v.  Pereival  (1883), 
L.  R.  8  App.  Cos.  443  ;  and  of.  Leigh  y. 
Diekeion  (1884),  L.  R.  16  Q.  B.  Div.  60. 
Neither  is  a  trustee  for  the  other.  Ken^ 
nedy  v.  Be  Trafford,  [1897]  A.  C.  180. 


(A)  Colebeek  ▼.  Girdltrs'  Co.  (1876\ 
L.  R.  1  Q.  B.  D.  234  ;  Standard  Bwk  o/ 
British  South  America  v.  Stokes  (1878), 
L.  R.  9  Ch.  B.  68.  Cf.,  as  to  the  dril 
law.  Dig.  8,  2,  8,  19,  20. 

(i)  66  &  67  Vict.  0.  ocxiii.  Part  8;  «e 
Pratt  V.  Eillman  (1825),  4  B.  &  C.  26J; 
Wheeler  Y,  Gray  (1859),  6  C.  B.  N.  8. 606: 
Major  V.  Park  Lane  Co,  (1866),  L.  B.  2 
Eq.  453 ;  Crofis  v.  Haldane  (1867),  L.  R. 
2  Q.  B.  194 ;  Standard  Bank  of  Brititk 
South  America  Y,  Stokes^  ubi  sup. ;  Knight 
V.  Pursell  (1879),  L.  R.  11  Ch.  D.412; 
FiUingham  v.  Wood,  [1891]  1  Ch.  61; 
Crow  V.  Bedhouse  (1895),  69  J.  P.  663; 
Drury  ▼.  Army  and  Navy  Auxiliary  Cs- 
operative  Supply,  [1896]  2  Q.  B.  271; 
List  V.  Tharp,  [1897]  1  Ch.  260 ;  HMt, 
Mart  ^  Co.  v.  Grover,  [1899]  1  Ch.  U; 
In  re  Ston^  and  Hastie,  [1903]  2  K.  B. 
463  ;  Or/Y.  PayUm,  [1905]  21  T.  L.  B. 
90 ;  69  J.  P.  103 ;  Lewis  and  Sahmt  t. 
Charing  Cross,  Boston,  and  Hampttetd 
Railway,  [19061  1  Ch.  608 ;  Crosbg  ?. 
Alhambra  Co.,  Ltd.,  [1907]  1  Ch.  29^. 
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[to  the  contrary  (A),  are  presumed  to  belong  to  the  owner  of  the  field 
immediately  adjoining  the  bank;  but  if  there  be  a  bank  with 
ditches  at  each  side  of  it,  then  there  is  no  presumption  as  to  the 
ownership  of  the  bank,  and  the  question  must  be  determined  by 
acts  of  ownership  (/).] 

The  only  general  obligation  with  respect  to  fences  imposed  by  Obligation  to 
the  common  law  is,  that  every  proprietor  of  land  should  prevent,  ^®®P  ^  ^**^®- 
by  fences  or  other  means,  his  cattle  from  trespassing  on  the  land 
of  his  neighbours  (m). 

There  may,  however,  be  a  spurious  kind  of  easement  obliging  Spurious 
an  owner  of  land  to  keep  his  fences  in  a  state  of  repair,  not  only  ^^w^*' 
sufficiently  to  restrain  his  own  cattle  within  bounds,  but  also  those 
of  his  neighbours  (n) ;  and  rendering  them  liable  for  any  injury 
which  his  neighbour's  cattle  may  sustain  in  consequence  of  the 
non-repair  of  the  fences, — which,  unless  an  easement  had  been 
acquired,  he  clearly  would  not  be.  This  liability  is  confined  to 
the  cattle  of  his  neighbour,  or  such  as  are  rightfully  on  the  adjoin- 
ing land,  and  does  not  extend  to  all  cattle  whatsoever,  though 
they  may  have  entered  through  the  land  of  the  party  towards 
whom  this  obligation  to  keep  the  fences  in  repair  legally  exists  {o), 
"  If  the  cattle  of  one  man  escape  into  the  Ijuid  of  another,  it  is 


(Xr)  Marshall  v.  Taylor,  [1895]  1  Ch. 
641 ;  Bar!  of  Craven  v.  Pridmore  (1902), 
18  T.  L.  R.  282 ;  Henniker  v.  Howard, 
[1904]  90  L.  T.  167 ;  Simeox  v.  Yardley 
Rural  Council  (1906),  69  J.  P.  66. 

(/)  Bayley,  J.,  in  Guy  v.  JTest,  cited 
iQ  2  Selwyn,  N.  P.  1297,  12th  edit.  See 
the  explanation  of  this  given  by  Law- 
rence, J.,  in  Votcles  v.  Mellor  (1810),  3 
Taunt.  137—8;  and  by  Holroyd,  J., 
in  Doe  d.   Friny  v.   Pearsey  (1827),   7 

B.  &C.  307;  31  R.  R.  209. 

(i»)  [Dyer,  372  b ;  1  Wms.  Saunders, 
322  a  ;  1  Notes  to  Saund.  559 ;  Hilton  ▼. 
Ankeuon  (1872),  27  L.  T.  Rep.  N.  S. 
619.  Of.  £rskine  v.  jideane  (1873), 
L.  R.  8  Gh.  766 ;  and  see  the  Year  Book, 
20  Edw.  4,  10,  as  to  duty  of  commoners. 
As  to  the  duty  of  a  copyhold  tenant  to 
keep  his  boundaries  distinct,  see  tSearle 
V.  Cooke  (1889),  L.  R.  43  Ch.  Div.  619.] 

{n)  Per  Bayley,  J.,  in  Boyle  v.  Tamlyn 
(1827),  6  B.  &  C.  337—339 ;  30  R.  R. 
343;  Star  t.  Sookesby  (17U),  1  Salk. 
33d  ;  [Lawrence  Y.  Jenkins  (1873),  L.  R. 
8  Q.  B.  274]. 

(o)  [See  the   judgment    of   Parsoup, 

C.  J.y  in  £ust  V.  Lou\  6  Mass.  90,  in 
-which  the  same  view  of  the  law  is  taken, 
and  the  whole  question  and  the  autho- 


rities upon  it  examined  and  explained. 

The  like  rule  applies  in  the  case  of 
the  liability  to  maiutain  fences  thrown 
upon  railway  companies  by  the  Rail- 
ways Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  20,  8.  68.  RicketU  v.  East  and 
West  India  Docks,  %c.  Rail.  Co.  (1852),  12 
C.  B.  160 :  Manchester,  SheJHeld,  and  Lin- 
colnshire Rail,  Co.  V.  Wallis  (1854),  14 
C.  B.  213.  See  also,  as  to  this  liability, 
Bessant  v.  G.  W.  R.  (1860),  8  C.  B.  N.  S. 
368;  Marfell  ▼.  South  IFales  Railway 
(I860),  8  C.  B.  N.  S.  525  ;  Buxton  v. 
Ji.  E.  R.  (1868),  L.  R.  3  Q.  B.  549 ; 
Dawson  v.  M.  R.  (1872),  L.  R.  8 
Exch.  8;  Child  v.  Heam  (1874),  L.  R. 
9  Exch.  176  ;  Wiseman  v.  Booker  (1878), 
L.  R.  3  C.  P.  D.  184  ;  Corry  v. 
G.  W.  R.  (1881),  L.  R.  7  a  B.  Div. 
322 ;  Dixon  v.  Great  Western  Rail.  Co., 
[1897]  1  Q.  B.  300. 

In  some  cases,  as  in  Fawcett  v.  York 
and  K.  M,  Rail.  Co.  (1851),  16  Q.  B. 
610 ;  83  R.  R.  630,  particular  statutes 
impose  on  railway  companies  a  duty  of 
keeping  parts  of  the  line  guarded  agaiost 
all  persons  and  cattle  on  the  adjacent 
land,  whether  lawfully  there  or  nat ; 
but  the  general  liability  is  as  above 
stated.] 
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not  any  excuse  that  the  fences  were  out  of  repair,  if  the  cattle  were 
trespassers  on  the  dose  from  whence  they  come."  Per  Heath,  J., 
in  Dovaston  v.  Payne  (p). 

In  an  anonymous  case  reported  in  Ventris(^),  the  plaintiff 
declared  that  the  defendants  were  bound  to  maintain  a  certain 
fence,  and  that,  by  reason  of  their  neglect  to  do  so,  a  mare  of  the 
plaintiff's  escaped  through  the  fence,  and  was  drowned  in  a  ditch. 
After  verdict  for  the  plaintiff,  on  motion  in  arrest  of  judgment  the 
Court  held,  that  the  plaintiff  was  entitled  to  recover. 

In  Booth  V.  Wilson  (r),  where  a  person  to  whom  a  horse  had 
been  sent  turned  it  into  a  pasture,  and  by  the  defect  of  the  fence, 
which  the  neighbouring  owner  was  bound  to  repair,  it  fell  down 
into  the  neighbouring  close  and  was  killed;  the  liability  of  the 
defendant  for  the  consequences  of  his  neglect  in  not  repairing  was 
not  disputed,  the  only  point  made  being,  that  the  bailee  could  not 
maintain  the  action  [s). 

[In  Singleton  v.  Williamson  (t)  a  man  had  distrained,  damage 
feasant,  cattle  which  had  escaped  from  a  close  through  defect  of 
a  fence  which  he  himself  ought  to  have  repaired,  and  had  ulti- 
mately strayed  into  his  close,  and  the  Court  held  that  he  was 
wrong,  the  trespass  being  the  natural  consequence  of  his  own 
neglect  of  duty. 

The  fact  of  the  tenants  of  land  enclosed  by  a  fence  always 
having  repaired  it  is  some  evidence  of  an  obligation  to  do  so ;  and 
the  evidence  of  obligation  is  strengthened  if  the  land  was  origi- 
nally enclosed  from  a  common.  When  the  privilege  of  inclosure 
was  granted  by  the  lord,  it  is  imlikely  that  he  would  impose  on 
the  rest  of  his  commoners  the  obligation  of  building  and  main- 
taining a  fence,  or  that  he  would  himself  undertake  the  duty  of 
doing  so;  and  to  take  such  a  concession  without  imposing  such 
a  duty  on  the  party  benefited  woidd  be  an  injustice  to  the  com- 
moners (?«). 

The  obligation  is  absolute,  to  maintain  at  all  times  a  sufiSdent 
fence  without  notice  to  repair,  except  in  the  case  of  damage  by 
the  act  of  &od  or  vis  major.     If  the  fence  is  broken  by  a  stranger. 


(p)  (1795),  2  H.  Bl.  627  ;  3  R.  R.  497  ; 
Preface  v.;  vide  etiam  per  Wilmot,  C.  J., 
3  Wilson,  126. 

(q)  Vol.  1,  p.  264. 

(r)  (1817),  1  B.  &  Aid.  69  ;  18  R.  R. 
431. 


(«)  See  also  Powell  v.  SalUbHry  (1828), 
2  You.  &  Jer.  391 ;  31  R.  R.  607;  {Lre 
V.  Itiley  (1865),  18  C.  B.  N.  S.  722]. 


(t)  (1861),  7HJkN.  410. 


[u)  Barber  Y.  fPTiitelp  (IS65),  II  Jur. 
N.  S.  822 ;  34  L.  J.  Q.  B.  212. 
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[and  the  servient  owner  has  no  notice  of  it,  he  is  answerable  for      Spurious 
damage  to  cattle  escaping  into  the  dominant  close  and  proximately       repair.' 
due  to  that  cause  (x). 

The  trustees  of  a  turnpike  road  are  not  bound  to  fence  a  road  Turnpike 
made  by  them,  unless  there  is  a  special  provision  in  their  Act  to  *™**®®»- 
that  effect,  although  they  have  made  fences  and  kept  them  in 
repair  for  many  years  (y).     But  if  their  Act  directs  fences  to  be 
made  and  repaired,  they  are  the  parties  to  make  and  repair,  unless 
the  burden  is  expressly  imposed  on  some  one  else  (s). 

The  General  Inclosure  Act,  1845,  also  contains  regulations  as  to  inolosure  Act. 
fencing  (a). 

The  liability  to  repair  fences  is  not  affected  by  Lord  Tenterden's 
Act,  that  Act  not  applying  to  mere  duties  {b). 

The  remedy  in  these  cases  is  against  the  occupier  of  the  land  (c).  Remedy. 

Unity  of  possession  would  of  course  have  the  same  effect  in 
this  as  in  the  case  of  a  regular  easement  {d) ;  and  if  a  man  bound 
to  repair  as  against  his  neighbour  were  to  take  a  lease  of  the 
latter's  close  and  then  to  sublet  it,  the  sub-lessee  would  have  no 
remedy  against  his  landlord  for  not  repairing.] 

Analogous  to  this  liability  arising  from  neglect  to  do  what  the  Liability  for 
party  was  bound  to  do,  is  that  incurred  by  a  party  doing  some  eSiS^^^ 
positive  act,  as  driving  or  enticing  into  his  property  the  animals  of  animals. 
his  neighbours,  so  that  they  sustain  injury  thereby. 

Thus  in  TowtisendY,  Wathen{e),  where  the  defendant  set  traps  Townsendy, 
baited  with  strong-smelling  flesh  so  near  the  edge  of  his  property,  ^^^^^*' 
as  thereby  to  entice  the  plaintiff's  dogs  in  the  neighbouring  close, 
which  were  caught  in  the  traps  and  woimded,  it  was  held  that  the 
defendant  was  liable.  Loixi  Ellenborough  said:  "Every  man 
must  be  taken  to  contemplate  the  probable  consequences  of  the  act 
he  does.  And,  therefore,  when  the  defendant  caused  traps  scented 
with  the  strongest  meats  to  be  placed  so  near  to  the  plaintiff's 
house  as  to  influence  the  instinct  of  those  animals,  and  draw  them 
irresistibly  to  their  destruction,  he  must  be  considered  as  contem- 
plating this  probable  consequence  of  his  act.  That  which  might 
be  taken  as  general  evidence  of  maUce  against  all  dogs  coming 

(x)  Lawrence  v.  Jenkins  (1873),  L.  R.  (b)  See  per  Williams,  J.,  in  Peter  v. 

S  Q.  B.  274.  Daniel  (1848),  6  C.  B.  673. 

(y)  Bex  V.  Llandilo  (1788),  2  D.  &  E.  (c)  Cheetham   v.    Hampton    (1791),    4 

232  ;  1  R.  R.  466.  T.   R.   818  ;    2  R.  R.   397  ;    1   Wms. 

(«)  Merivale  v.  Exeter  (1868),  L.  R.  3  Saund.  322  ;  1  Notes  to  Saund.  559. 

Q.  B.  149.  (rf)  Above,  p.  18. 

(a)  Sect.  8.  (e)  (1808),  9  Eaat,  277  ;  9  R.  R.  553. 

30  (2) 
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accidentally  within  the  sphere  of  the  attraction  which  he  had 
placed  there,  must  surely  be  evidence  of  it  against  those  in  parti- 
cular which  were  placed  nearest  to  the  source  of  attraction  and 
within  the  constant  influence  of  it  What  difference  is  there  in 
reason  between  drawing  the  animal  into  the  trap  by  means  of  his 
instinct  which  he  cannot  resist,  and  putting  him  there  by  manual 
force?" 

Where,  however,  no  such  obligation  to  repair  exists,  it  seems, 
though  there  are  authorities  throwing  doubt  on  the  point,  that 
the  owner  of  the  land  is  not  liable  for  injury  sustained  by  cattle 
which  are  trespassing  upon  his  property. 

**  If  A.,  seised  of  a  waste  adjoining  a  highway,  dig  a  pit  in  the 
waste  within  thirty-six  feet  of  the  said  way,  and  the  mare  of  B. 
escape  into  the  said  waste,  and  fall  into  the  said  pit,  and  there 
die,  still  B.  shall  not  have  any  action  against  A.,  for  that  the 
making  of  the  pit  in  the  waste  and  not  in  the  highway,  was  not 
any  tort  to  B.,  but  that  it  was  by  the  default  of  B.  himself  that 
his  mare  escaped  into  the  waste  "  (d). 

So,  in  Sarch  v.  Blackburn  [e) ,  an  action  was  brought  "for 
knowingly  keeping  a  ferocious  dog  accustomed  to  bite  mankind, 
and  which  bit  the  plaintiff."  The  plaintiff  was  a  watchman  of 
the  parish,  and  was  bitten  as  he  was  going  in  the  middle  of  the 
day  to  the  defendant's  house  by  a  back  way,  which  the  defendant 
contended  was  a  private  way  for  himself  and  family  only. 

The  plaintiff  was  alone  at  the  time,  and  there  was  no  evidence 
of  the  reason  of  his  being  in  the  place  where  he  was  bitten. 
There  was  a  notice,  "  Beware  of  the  dog,"  but  the  plaintiff  could 
not  read. 


(rf)  Blythy.  Topham  (1608),  1  RoUe's 
Abr.  88,  Action  on  Gasei  N.,  Nnsans, 
pi.  4;  S.  C,  Cro.  Jac.  158;  see  also 
Brock  V.  Copeland  (1794),  1  Esp.  203  ; 
5  R.  R.  730.  [In  acoordonoe  with  the 
principle  of  this  case  is  HardcastU  v. 
South  Yorkshire  Rail,  Co,^  above,  p.  437; 
and  it  is  also  recog^nized  in  Barnes  v. 
Ward,  above,  p.  434,  which  shows  that 
where  the  excavation  immediately  ad- 
joins the  footway,  so  as  to  amount  to  a 
nuisance,  the  owner  would  be  liable;  and 
in  HouHsellY.  Smyth  (1860),  7  C.  B.  N.  8. 
731,  where  it  was  held,  that  the  owner  of 
unenclosed  land,  over  which  the  public 
are  permitted  by  him  to  ramble  without 
interference,  is  not  bound  to  fenoe  ex* 


cavations  in  it,  as  every  one  usbg  land 
under  such  ciroumstaacee  must  tike 
the  permission  with  its  ooncomitant 
perils.  It  would  be  otherwise,  however, 
in  case  of  a  man  holding  out  any  direct 
inducement  or  invitation  to  another  to 
go  by  a  path  across  his  land ;  for  in 
such  a  case  he  would  be  bound  either 
to  warn  or  guard  the  other  against 
dangerous  obstructions  or  pitfalls  placed 
or  continued  by  him  in  the  path.  See 
also  the  Highway  Act,  5  &  6  WiH  4, 
c.  50,  8.  70,  as  to  excavations  near 
highwajrs  within  the  Act ;  and  Mtttm 
V.  Baird  (1878).  26  W.  R.  835.] 

{e)  (1830),  Moo.  &MaL  505  ;  4  C.  &P» 
297;  34R.  R.  805, 
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Tindaly  C.  J.,  left  it  to  the  jury  to  say  on  which  side  there  was 
negligence.  "  If  the  plaintiff  was  negligent,  if  he  was  where  he 
ought  not  to  have  heen,  or  if  he  neglected  means  of  notice,  he 
cannot  recover ;  if  the  defendant  placed  the  dog  where  he  might 
injure  persons,  not  themselves  in  fault,  he  is  responsible. 

"  The  plaintiflf  certainly  is  not  entitled  to  recover  in  this  action, 
if  he  was  injured  by  his  own  fault.  There  is  no  evidence  to  show 
why  the  plaintiff  was  on  the  spot  in  question,  whether  with  a 
lawful  or  unlawful  object.  The  law,  however,  would  rather  pre- 
sume a  lawful  object ;  and  there  is  no  improbability  in  his  having 
one,  for  he  was  on  one  of  the  ways  to  the  house  itself  at  mid-day, 
although  certainly  it  was  not  the  most  public  and  usual  way.  If 
he  was  lawfully  there,  I  do  not  think  the  mere  fact  of  the  defen- 
dant's having  put  up  the  notice  relied  on  would  deprive  him  of  his 
remedy.  The  mere  putting  up  the  notice  is  not  sufficient  for  this, 
unless  the  party  injured  is  at  least  in  such  a  condition  as  to  be  able 
to  become  cognizant  of  its  contents.  The  plaintiff  could  not  read  ; 
the  notice,  therefore,  furnished  no  information  to  him ;  and  there 
were  no  circumstances  in  the  way  in  which  the  dog  was  kept  to 
apprise  him  of  the  danger.  If,  therefore,  he  had  a  right  to  be 
where  he  was,  I  see  no  fault  or  negligence  in  him  to  deprive  him 
of  his  remedy.  Still  the  defendant  will  not  be  liable  unless  he  is 
in  fault;  unless  he  knows  the  character  of  the  dog,  which  he 
certainly  did  in  this  instance,  and  xmless  he  keeps  it  improperly 
with  that  knowledge.  The  mere  putting  up  the  notice  does  not,  I 
think,  in  this  case  excuse  him.  But  it  is  said,  that  he  has  a  right 
to  keep  a  fierce  dog  to  protect  his  property.  He  certainly  has  so  ; 
but  not,  in  my  opinion,  to  place  it  on  the  approaches  to  his  house, 
so  as  to  injure  persons  exercising  a  lawful  purpose  in  going  along 
those  paths  to  the  house.  If  the  dog  was  placed  in  such  a  situation 
that  he  could  injure  the  plaintiff,  ignorant  of  the  notice,  and 
going  for  a  lawful  purpose  to  the  house  by  a  way  which  he  was 
entitled  to  use,  I  think  the  defendant  would  not  be  protected  from 
this  action." 

In  Jordin  v.  Crump  (/),  it  was  held,  that  a  man  might  lawfully 
place  dog-spears  on  his  own  land,  having  a  public  footpath  run- 
ning across  it,  and  that  he  would  not  be  liable  for  damage  inflicted 
by  them  on    dogs    deviating  from  the  footpath,  though  they 


LiabiUty  for 

damage  to 

persons  or 

cattle 

trespassing. 

Sareh  v. 
Blackburn, 


Jwdin  y. 
Crump, 


{/}  (1841),   8  M.    &  W.   782.    The 
plfuntin  had  been  given  notice  of  the 


existence  of  the  dog-spears,   bnt  the 
Court  said  that  made  no  difference. 
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Liability  for 

damage  to 

persons  or 

cattle 

trespassing. 

Jordin  v. 
Crump, 


Damage  by 
ferocious 
animals  to 
trespassers. 


Escape. 


belonged  to  persons  lawfully  using  the  path.  ^^Now  in  the 
present  ease,"  said  Alderson,  B.,  in  delivering  the  judgment  of 
the  Court,  "  the  injurious  act  was  done  by  the  dog  to  the  land  of 
the  defendant ;  and  it  is  no  answer  to  say  that  the  plaintiff  oould 
not  control  the  animal,  and  was  therefore  unable  to  guard  against 
that  danger.  If  he  chose  to  walk  with  his  dog  along  a  footpath 
through  ground  on  which  a  dog  might  commit  a  trespass,  he 
knew  the  risk  he  was  running ;  and  the  case  is  similar  to  that  of 
a  man  who,  passing  in  the  dark  along  a  footpath,  should  happen 
to  fall  into  a  pit  dug  in  the  adjoining  field  by  the  owner  of  it.  In 
such  a  case,  the  party  digging  the  pit  would  be  responsible  for 
the  injury,  if  the  pit  were  dug  across  the  road ;  but  if  it  were  only 
in  an  adjacent  field  the  case  would  be  very  different,  for  the  falling 
into  it  would  then  be  the  act  of  the  injured  party  himself"  (^). 
The  Court  then  cite  and  recognize  the  case  above  given  of  Blyth 
V.  Topham{h)y  and  say,  "that  case,  therefore,  is  an  authority 
that  the  fact  of  a  trespass  being  involuntary  makes  no  difference 
in  this  respect.*' 

The  cases,  some  of  which  appear  at  first  sight  to  be  in  opposition 
to  this  doctrine  (t),  are  instances  in  which  a  party  has  resorted  to 
the  use  of  some  dangerous  engine  or  ferocious  animal  for  the 
preservation  of  his  property,  and  has  thus  done  indirectly  what 
the  law  would  not  allow  him  to  do  by  his  own  hand,  unless  it  were 
absolutely  necessary  to  preserve  his  property  from  immediate 
injury  (k).  These  decisions  are  at  the  best  very  doubtfully 
expressed ;  they  appear  to  be  overruled  to  some  extent  by  the 
above  case  of  Jordin  v.  Crump;  and  it  is  decided  at  all  events 
that  if  the  party  injured  had  express  notice,  and  nevertheless 
persisted  in  (M)mmitting  the  trespass,  he  can  obtain  no  redress, 
but  must  take  the  consequences  of  his  own  act  (/). 

[These  oases  must  be  distinguished  from  oases  of  "escape," 
whether  of  water  (m)^  soil  (n),  or  dangerous  or  poisonous  sab- 
stances  (o).] 


(^)  [See  Bame9  ▼.  Ward;  Hardeattle 
V.  South  Yorkshire  Railway  and  River  Dim 
Co. ;  ffotmtell  t.  Smyth,  ante,  p.  468, 
n.  (rf).] 

(A)  1  Rol,  Abr.  88. 

(i)  Deane  v.  Clayton  (1817),  7  Taunt. 
489;  18  R.  R.  553;  Bird  t.  Holbrook 
(1820)«  4  Bing.  628;  29  B.  R.  657, 
Preface  IX. 

{k)  Vere  v.  Lord  Cawdor  (1809),  11 
East,  568 ;  11  R.  R.  268,  Pirefaoe  VUI. ; 


Jan8tm  Y.  Brown  (1807),  1  Camp.  41 ;  10 
R.  R.  626  ;  Comer  y.  Champney$  (1814), 
cited  2  Marshall,  584. 

(I)  IloU  T.  Wilkeg  (1820),  3  B.  &  Aid. 
304 ;  22  R.  R.  400,  Preface  VII. 

(m)  Rylandi  v.  Fletcher  (1863),  L.  B. 
3  H.  L.  330. 

(if)  Hwrdmm  v.  K.  E,  R,  (1878),  L.  R. 
3  O.  P.  Div.  168. 

(o)  Firth  V.  Bowling  Iron  Co,  (1878), 
L.  R.  3  C.  P.  D.  254. 
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There  appears  to  be  no  authority  in  the  English  law,  that,  in  ^^™?^^ 
the  absenoe  of  express  stipulation,  an  easement  can  be  acquired 
by  user,  to  compel  a  man  to  submit  to  the  penetration  of  his  land 
by  the  roots  of  a  tree  planted  on  his  neighbour's  soil. 

The  principal  objections  to  the  acquisition  of  such  an  easement 
oonsist  in  the  secrecy  of  the  mode  of  enjoyment,  and  the  perpetual 
ohange  in  the  quantity  of  inconvenience  imposed  by  it. 

Supposing  no  easement  to  exist,  there  seems  nothing  to  take 
this  out  of  the  ordinary  rule,  that  a  man  may  abate  any  encroach- 
ment upon  his  property,  and  therefore  that  he  may  cut  the  roots 
of  a  tree  so  encroaching  in  the  same  manner  that  he  may  the 
overhanging  branches  {p). 

The  decided  cases  bearing    upon    this    subject    have    turned  Ownwship  of 
rather   upon   the  question  of   property  in   trees  growing  upon  tr^.  "^ 
the  limits  of  two  adjoining  heritages,  than  upon  the  question  of 
easement. 

Masters  v.  Follie  (q)  was  an  action  "  of  trespass  quare  dausum  Masters  v. 
fregit,  et  asportavit  the  plaintifE's  boards."  The  defendant  justi- 
fied, '^  That  there  was  a  great  tree  which  grew  between  the  dose 
of  the  plaintiff  and  that  of  the  defendant,  and  that  part  of  the 
roots  of  the  tree  extended  into  the  dose  of  the  defendant,  and 
were  nourished  by  his  soil ;  that  the  plaintiff  cut  down  the  tree, 
and  carried  it  into  his  own  close  and  sawed  it  into  boards,  and 
the  defendant  entered  and  took  and  carried  away  some  of  the 
boards,  prout  ei  bend  licuit."  The  plaintiff  demurred  to  this  plea, 
and  it  was  contended  that  the  plea  was  bad,  for  although  some  of 
the  roots  of  the  tree  are  in  the  defendant's  soil,  yet  the  body  (le 
corps  dd  maine  parte)  of  the  tree  being  in  the  plaintiff's  soil, 
therefore  all  the  residue  of  the  tree  bdongeth  to  him  likewise. 
And  of  this  opinion  is  Bracton  ;  but  if  the  plaintiff  had  planted  a 
tree  in  the  soil  of  the  defendant,  it  shall  be  otherwise,  quod  curia 
concessit ;  but  Mountague,  C.  J.,  said,  *^  That  the  plaintiff  cannot 
limit  the  roots  of  the  tree,  how  far  they  shall  go." 

In  an  anonymous  case  reported  in  the  same  volume,  it  is 
said  (a),  '^  If  a  tree  grow  in  a  hedge  which  divides  the  land  of  A. 
and  B.,  and  by  its  roots  take  nourishment  in  the  land  of  A.  and 


{p)  I  RoL  Bep.  394 ;  Iforru  y.  Baker  {q)  (1620),  2  Bolle,  Rep.  HI. 

(1618),  per  Oroke,  J. ;   and  see  post,  («)  r.  266, 

p.  473. 
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Ownership  of  also  of  B.,  they  are  tenants  in  common  of  the  tree ;  and  flo  it  was 

boandary 
trees. 


Waterman  v. 
Soper, 


Holder  v. 
Coaies, 


Hetheritigton 
V.  Oalt, 


adjudged.' 

In  Waterman  v.  Soper  (/),  "  It  was  ruled  by  Holt,  C.  J.,  at  Lent 
Assizes,  at  Winchester,  upon  a  trial  at  Nisi  Prius,  1697-8: 
1st,  That  if  A.  plant  a  tree  upon  the  extremest  limits  of  his  land, 
and  the  tree  growing  extends  its  roots  into  the  land  of  B.  next 
adjoining,  A.  and  B.  are  tenants  in  common  of  this  tree ;  but  if 
all  the  roots  grow  into  the  land  of  A.,  though  the  boughs  over- 
shadow the  land  of  B.,  yet  the  branches  follow  the  root,  and  the 
property  of  the  whole  is  in  A.  2nd,  Two  tenants  in  common  of 
a  tree,  and  one  cuts  the  whole  tree — though  the  other  cannot 
have  an  action  for  the  tree,  yet  he  may  have  an  action  for  the 
special  damage  by  this  cutting ;  as  where  one  tenant  in  common 
destroys  the  whole  flight  of  pigeons." 

In  Holder  v.  Coates  (w),  an  action  of  trespass  was  brought  for 
cutting  a  tree  of  the  plaintiff.  The  body  of  the  tree  stood  in  the 
defendant's  land,  but  some  of  the  lateral  roots  grew  into  the  land 
of  both  parties.  The  evidence  as  to  the  position  of  the  principal 
root  was  conflicting. 

Littledale,  J.,  referred  to  the  case  first  above  cited,  from  Eolle's 
K.,  and  expressed  his  preference  for  the  law  as  there  laid  down 
over  the  ruling  of  Lord  Holt  in  Waterman  v.  Soper  (x).  The 
learned  judge,  in  summing  up,  told  the  jury  that  he  did  not  see 
on  what  groimds  they  could  find  for  either  party,  as  to  the  pro- 
portion of  nourishment  derived  by  the  tree  from  the  soil  of  the 
plaintiff  and  defendant  respectively ;  "  but  that  the  safest  criterion 
for  them  would  be  to  consider  whether,  from  the  evidence  given 
as  to  the  situation  of  the  trunk  of  the  tree  above  the  soil  and  of 
the  roots  within  it,  they  could  ascertain  where  the  tree  was  first 
sown  or  planted."  Upon  the  jury  saying  that  they  could  not  tell 
in  whose  ground  the  tree  first  grew,  a  verdict  was  taken  by 
consent. 

[In  Iletherington  v.  Gait  (y),  a  decision  of  the  Court  of  Session  in 
Scotland,  it  was  held  that  trees  whose  stems  are  wholly  on  one 
side  of  the  boundary  of  two  adjoining  properties,  but  which  stand 
so  near  the  boimdary  as  to  extend  their  roots  into  the  other  side  of 
it,  are  not  the  common  property  of  both  proprietors.] 


(0  (1697),  1  Lord  Raymond,  737. 
(m)  (1827),    Moo.    &   Mai.   112;    31 
El.  R.  724. 


(x)  (1697),  1  Lord  Raymond,  787 

(y)  (l— "-* 


25. 


(1905),  7  P.  706,  Mews'  Dig.  col. 
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By  the  Civil  Law,  the  neighbour  into  whose  land  the  roots  of  ^J^^^^P  ^' 
a  tree  penetrated  was  not  permitted  to  cut  them  off,  although        trees. 
he  might  institute  a  suit  to  contest  the  right.  Civil  law. 

With  regard  to  the  property  of  a  tree,  the  roots  of  which 
extended  into  two  heritages,  it  would  appear  that  if  it  derived  its 
nourishment  equally  from  both  it  became  common  property.  If 
it  drew  its  nourishment  substantially  from  one  heritage  only,  on 
whichever  side  it  was  originally  planted,  the  property  passed  to 
the  owner  of  the  land  supplying  the  nourishment  (s). 

Pothier,  in  his  commentary  on  the  passage  of  the  Digest,  that 
"  the  tree  remains  the  property  of  him  in  whose  soil  it  had  its 
origin,"  says:  "This  is  so,  notwithstanding  it  is  said  in  the 
Institutes,  that  the  tree  shall  be  considered  his  into  whose  soil  the 
roots  are  protruded ;  for  this  is  to  be  understood  of  such  a  pro- 
trusion of  the  roots  as  to  draw  all  the  nourishment  for  the  tree 
from  the  neighbouring  soil ;  but  if  my  tree  pushes  the  extremities 
of  its  roots  only  into  my  neighbour's  soil,  though  it  may  by  that 
means  draw  some  nourishment  therefrom,  nevertheless  the  tree 
remains  mine,  because  the  tree  has  got  its  origin  and  the  greater 
part  of  the  roots  in  my  soil." 

The  Civil  Law  appears  to  agree  with  the  rule  as  laid  down 
in  the  anonymous  case  in  EoUe,  and  in  Watei*nian  v.  Soper^ 
and,  consequently,  to  be  at  variance  with  the  opinion  of  little- 
dale,  J. 

The  French  Code  contains  many  minute  provisions  upon  this 
subject  (fl). 

[With  regard  to  trees  standing  so  near  the  boundary  of  a  Overhanging 
property  that  their  branches  overhang  the  adjoining  property,  nuisance, 
recent  decisions  have  conclusively  decided  that  an  encroachment 
by  this  means  is  a  nuisance  which  may  be  abated  by  the  proprietor 
injured,  or  for  which  an  action  for  damages  will  lie. 

In  Lemmon  v.  Wehb  (b)  it  was  held  by  the  House  of  Lords  that  Lemmn  v. 

TTebb, 

(z)  Si  arbor  in  vicini  fnndom  radioes  ^atur,  quam  cujns  f undo  radioes  egisset. 

porrezit,  reddere  eas  vicino  non  lioebit ;  Et  ideo  prope  confiniam  arbor  posita,  8i 

agere  autem  lioebit,  non  esse  ejus,  sicnti  etiam  in  vioinum  fundnm  radioes  egerit, 

tignum,  ant  protectum,  immissum  ha-  communis  est.— Dig.  41,  1,  7,  §  13,  de 

b^.    Si  radioibns  vioini  arbor  aletur,  adq.  rer.  dom. 

•tamen  ejus  est,  in  cujus  fundo  origo  Inst.  2,  I,  31,  is  identical  in  cxpres- 

ejus  fuerit. — Big.  47,  7,  6,   §  2,  arb.  sion  with  the  latter  authority. 

'"Si'^i  arborem  ita  terrd  presserim,      .±^^^??!^^^^^f^*^  ^^o-'  ^*'" 
ut   in   meum    fundum   radic^  egerit,    .  dessus,  Traitedes  Servitudes,  29/. 

meam  ^oi  arborem.      Rationem  enim  {b)  [1894]  3  Ch.  1 ;  on  appeal,  [1895] 

non  permittere,  ut  alterins  arbor  intelli-      A.  C.  1. 
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OTeAwigmg  [the  owner  of  land  which  is  overhung  by  trees  growing  on  his 

nnisaooe.     neighbour's  land  is  entitled  without  notice,  if  he  does  not  trespass 

ZemmoHY.    ^^  ^  neighbour's  land,  to  cut  the  branches  so  far  as  they  over- 

Webb.       hang,  even  though  they  have  done  so  for  more  than  twenty  yean. 

In    Smith    v.    Giddi/  (c)    the    plaintiff    and    defendant    were 

occupiers  of  adjoining  land,  and  the  plaintiff  claimed  damages  in 

respect  of  the  interference  with  the  growth  of  his  fruit  trees,  caused 

by  certain  trees  growing  on  the  defendant's  premises  overhanging 

the  plaintiff's  premises.    It  was  held  that  an  action  lay  for  the 

damage  thus  sustained.] 


Smith  V. 
Uiddy, 


{e)  [1904]  2  E.  B.  448. 
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PART   IV. 

OP  THE  INCIDENTS   OF  EASEMENTS. 


The  Incidents  of  Easements  may  be  considered  with  refer- 
ence to — 

Ist.  The  obligation  [and  riglitj  to  do  the  works  necessary  for 
the  enjoyment  of  the  easement,  as  to  make  repairs. 

2nd.  The  secondary  easements  ancillary  to,  and  depending 
upon,  the  primary  easements. 

3rd.  The  extent  and  mode  of  enjoyment. 


CHAPTER  I. 

OBLIGATION    [aND   RIGHT]    TO   REPAIR. 

As  a  general  rule,  easements  impose  no  personal  obligation  upon  Servient 
the  owner  of  the  servient  tenement  to  do  anything — the  burden  J^J  to  *^ 
of  repair  falls  upon  the  owner  of  the  dominant  tenement  (a).  repair. 

"  Ad  aquse  ductum,"  says  Bracton,  "  pertinet  purgatio  siout  ad 
Yiam  pertinet  refectio  "  (b), 

"  Where  I  grant  a  way  over  my  land,  I  shall  not  be  bound  to 
repair  it,"  said  Twisden,  J.,  in  Pom/ret  v.  Ricroft  (c). 

'^  By  the  common  law  of  England,  he  that  hath  the  use  of  a 
thing  ought  to  repair  it,"  said  Lord  Mansfield  in  Taylw"  v. 
WhitetieadicC), 

"  The  grantor  of  a  way  is  not  bound  to  repair  it  if  it  be 
foundrous"  (e). 

This  is  in  accordance  with  the  principles  of  the  Civil  Law, 
which  imposed  the  burden  of  repair  in  oases  of  easement  upon 
the  owner  of  the  dominant,  and  not  upon  the  owner  of  the 
servient  tenement  (/). 

(a)  **  If  the  grantee  <rf  a  waj;  wants  id)  (1781),  2  Douglai,  749. 

it  to  be  repaired  he  must  repair  it  him-  \e)  Com.  Big.  Chunin.  (D.  6).     [Cf.  1 

self."     See  per  Coleridge,  J.,  in  Duncan  Wms.  Saund.  322  c :  1  Notes  to  Sannd. 

V.  Loueh  (1846),  6  Q.  B.  909;  66  R.  R.  666;    Ingram    ▼.   Moreerafi  (1863),   33 

692 ;  and  see  the  judgments  in  B.  M.  Beav.  49 ;   Bobbins  y.  Jones  (1863),   16 

Buckley  ^  Sons,  ltd.  v.  N,  Buckley  ^  Sons,  C.  B.  N.  S.  221 ;  Oolebeck  v.  Oirdlers*  Co. 

[1898]  2  Q.  B.  608  ;  and  Jones  v.  Frit-  (1876),  L.  R.  1  Q.  B.  D.  234 ;  Highway 

chardy   reported   in    Times  Newspaper,  Board  of  Macclesfield  v.  Grant  (1882),  61 

Feb.  7th,  1908.  L.  J.  Q.  B.  367.] 

(b)  Lib.  4,  fol.  232,  a.  (/)  In  omnibus  servitutibus  refectio 
{e)  (1669),  1  Saund.  322,  a ;  see  also  ad  eum  pertinet,  qui  sibi  servitutem 

Gerrard  ▼.  Cooke  (1806),  2  Bos.  &  PuU.      adserit,  non  ad  eum  cnjus  res  serrit. — 
N.  R.  109.  Dig.  8,  6,  6,  §  2 ;  ibid.  8,  si  serv.  vind. 
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Servient 

owner  not 

bound  to 

repair. 

When  dotni- 
nant  owner 
liable  for 
damagre. 


Hoare  v. 
Dickinson, 


By  the  French  Code  Civil  ((7),  the  expenses  incurred  in  con- 
structing any  works  necessary  for  the  use  or  preservation  of  any 
easement,  must  be  borne  by  the  party  entitled  to  it. 

What  is  above  said  is  to  be  understood  with  reference  only  to 
the  non-liability  to  repair  on  the  part  of  the  owner  of  the  servient 
tenement. 

It  would  appear  on  the  principles  hereafter  considered,  that, 
where  the  enjoyment  of  the  easement  is  had  by  means  of  an 
artificial  work  (opus  manuf actum),  the  owner  of  the  dominant 
tenement  is  liable  for  any  damage  arising  from  its  want  of  repair. 
Thus,  if  a  man  carries  water  by  means  of  conduit-pipes  through 
his  neighbour's  land,  he  must  keep  those  pipes  in  repair  (A) ;  [that 
is  to  say,  if  they  fall  out  of  repair  and  water  consequently  escapes 
on  the  neighbour's  land,  the  owner  of  the  dominant  tenement 
cannot  plead  the  easement  as  justifying  what  would  otherwise  be 
a  trespass,  because  the  easement  is  not,  in  fact,  being  properly 
exercised.  But  strictly  speaking,  the  dominant  owner  cannot  be 
said  to  be  under  any  liability  to  repair  (/).  It  would  appear  to  be 
more  accurate  to  say  that,  if  the  dominant  owner  cannot  exercise 
the  easement,  strictly  within  its  limits,  without  repairing  the 
artificial  work,  he  must  do  the  necessary  repairs  if  he  wishes  to 
exercise  the  easement.] 

Where  the  easement  is  natural,  and  the  injury  to  the  servient 
tenement  arises  from  natural  causes  only,  no  such  liabiliiy 
accrues. 

The  case  of  Hoare  v.  Dicl'imon  (7),  where  an  action  was  brought 
for  the  bad  state  of  repair  of  some  water-pipes,  is  not  opposed 
to  the  principles  above  laid  down,  although  from  the  point  upon 
which  the  Court  gave  judgment,  it  cannot  be  treated  as  an 
authority  in  support  of  it.  Nor  indeed  upon  the  facts  as  stated 
in  the  report  could  the  point  of  liability  to  repair  be  raised ;  for 
the  declaration  did  not  state  to  whom  the  pipes  belonged,  nor 
that  they  ran  through  the  plaintiff's  land,  but  alleged  merely 
that  the  defendant  caused  the  water  to  run  near  the  plaintiff's 
foundations,  whereby  they  were  rotted,  so  that,  as  the  Court  said, 
the  defendant  was  plainly  a  wrongdoer,  and  upon  this  ground 
they  gave  judgment  (A). 


{a)  Art.  698. 

(A)  [See  Bell  v.  Twentyman  (1841),  1 
Q.  B.  766  ;  bb  R.  R.  416  ;  Lord  Egremont 
Y.  PtUman  (1829),  M.  &  M.  404;  and 
Sumphrie$  v.  Cousins  (1877),  L.  R.  2 
C.  P.  D.  289 ;  but  cf.  Ifathan  v.  Bousr, 


[1905]  1  K.  B.  627.] 

(•)  Jones  V.  Fritehard^  reported  in 
Times  Newspaper,  Feb.  7th,  1908. 

(j)  (1730),  2  Lord  Raymond,  1668. 

ik)  [See  Alston  t.  Grant  (1854),  3 
M.  k  Bl.  128.] 
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A  question  appears  to  have  been  raised  in  some  old  cases,  Spurious 

whether  there  was  not  by  the  law  of  England  an  exception  to  the  compel  ser- 

rule  already  laid  down — ^that  the  owner  of  the  dominant  tenement  y^^*  ^Y^^ 
•^  ,  to  repair. 

was  bound  to  make  the  necessary  reparations. 

In  Fitz.  Nat.  Brev.  (/),  there  is  a  writ  commanding  the  mayor 
and  sheriff  of  a  town  to  summon  one  before  them  for  not  repairing 
his  cellar,  to  the  damage  of  him  who  has  a  cellar  beneath  it,  which 
by  the  cusfam  of  the  said  totcn  he  was  bound  to  repair.  The  other 
writ  de  reparatione  faciendft  (m)  is  the  case  of  a  house  becoming 
ruinous  and  dangerous  to  the  neighbouring  houses. 

There  is  a  case  in  Keilwey  (n),  as  follows ;  "  It  seems  to  Fineux 
and  Brudnell  in  the  K.  B.,  that  where  I  have  a  chamber  below 
(meason  pavaile),  and  another  has  a  chamber  above  mine  (haute 
meason),  as  they  have  here  in  London,  in  this  case  I  may  compel 
him  who  has  the  chamber  above  to  cover  his  chamber  for  the 
salvation  of  the  timber  of  my  chamber  below ;  and  in  the  same 
manner  he  may  compel  me  to  sustain  my  chamber  below,  by  the 
reparation  of  the  principal  timber  for  the  salvation  of  his  chamber 
above. — Nota  et  stude.  For  some  at  the  bar  think  that  I  may 
suffer  my  chamber  to  fall  down  (deschuer)  ;  but  all  were  agreed 
that  I  could  not  abate  my  chamber  to  the  destruction  of  the  upper 
chamber  (o),  and  the  manner  for  me  to  compel  another  to  sustain 
his  chamber,  ut  suprA,  if  the  law  be  such,  is  by  action  on  the 
case,"  &c. 

So  it  is  said  by  Rainsford,  J.,  in  Pornfret  v.  Rlcroft  (p),  **  If  a 
man  demise  by  deed  a  middle  room  in  a  house,  and  afterwards 
wiU  not  repair  the  roof,  whereby  the  lessee  cannot  enjoy  the 
middle  room,  an  action  of  covenant  lies  for  him  against  his  lessor." 

The  case  in  Keilwey  was  doubted  by  Lord  Holt,  in  Tenant  v. 
Ooldwin  {q)y  where  he  said,  "  he  thought  the  writ  in  Fitzherbert 
must  be  founded  upon  the  particular  custom  of  places."  Serjeant 
Williams,  in  his  note  to  Pornfret  v.  Ricroft  (r),  observes,  "  It  is 
difficult  to  say  upon  what  other  ground  but  custom  such  an  action 
can  be  supported." 

In   Edtcards  v.   Ha  Under  {s)^  an   action   was  brought  by   the  ^^f^^^'^- 


(I)  121  F.  (q)  (1706),  1  Salk.  360;  S.  C,  2  Lord 

(m)  127  C.  Raymond,  1089. 

{n)  98  b.  (r)  (1669),  1  Saund.  322,  note ;  1  Notes 

(o)  Vide  per  Parke,  B.,  in  Harris  v.      to  Saund.  558. 

Rifding  (1839),  5  M.  &  W.  71.  («)  (1584),  2  Leon.  93;  8.  C,  Popham, 

(p)  (1669),  1  Saund.  322.  46. 
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INaDENTS  OP  EASEMENTS. 


Spnrioitfl 
easement  to 
compel  ser- 
▼ient  owner 

to  repair. 

£dward*  y. 
Malinder, 


tenant  of  a  cellar  against  the  tenant  of  the  room  above,  both 
holding  under  the  same  landlord,  for  overloading  his  floor, 
whereby  it  fell  through  and  destroyed  the  plaintiff's  wine  in  tiie 
cellar  beneath. 

The  defendant  pleaded,  "  That,  before  the  charging  of  the  floor, 
ut  suprd,  the  said  floor  had  sustained  greater  weight,  and,  further, 
that  the  landlord  let  the  said  shop  to  him,  to  lay  there  the  weight 
of  thirty  tons,  and  he  had  laid  there  but  the  weight  of  twelve 
tons ;  and  also  that  the  walls  of  the  said  cellar  were  so  weak  that 
the  floor  of  the  said  shop  fell  by  reason  thereof."  Upon  which 
there  was  a  demurrer  in  law,  and  judgment  was  given  for  tiie 
plaintiff,  which  was  affirmed  on  a  writ  of  error  in  the  Exchequer 
Chamber,  as  it  would  appear,  upon  the  groimd  that  there  being  no 
traverse  of  the  fact  charged  in  the  declaration — ^the  overloading— 
the  plea  was  impertinent.  Nothing  whatever  was  decided  as  to 
the  liability  to  repair. 

Gtent,  B.,  was  of  opinion,  "  That  the  defendant  had  not  fully 
answered  the  declaration,  for  he  was  charged  with  the  laying  too 
much  weight  on  the  floor  there,  so  as  vi  ponderis  it  fell  down ;  to 
which  the  defendant  has  said  that  the  walls  were  ruinous  in 
occultis  partibus,  and  doth  not  answer  to  the  surcharging  (soil) 
absque  hoc,  that  he  did  surcharge." 

Clarke,  B.,  agreed  with  Gent,  B.,  as  it  appears,  in  opposition  to 
Manwood,  C.  B.,  who  thought  no  traverse  was  necessary. 

The  report  in  Popham  gives  the  argument  in  the  Exchequer 
Chamber ;  from  which  it  appears  that  the  judgment  was  affirmed 
on  the  same  ground  that  it  was  given  below. 

In  an  anonymous  case  (^),  it  is  said,  "If  a  man  has  an  uppw 
room,  an  action  lies  against  him  by  one  who  has  an  under  room, 
to  compel  him  to  repair  his  roof.  And  so  where  a  man  has 
a  groimd  room,  they  over  him  may  have  an  action  to  compel  him 
to  keep  up  and  maintain  his  foundation.  Sed  quaere.  For  if  a 
man  build  a  new  house  under  the  roof  of  an  old  one  which  is 
ready  to  tumble,  whether  he  shall  have  a  writ  de  reparatione 
faciendft,  because  debet  et  consuevit  are  necessary  words  in  the 
declaration." 

Holt,  C.  J.,  said,  "  That  every  man  of  conmion  right  ought  so 
to  support  his  own  house  as  that  it  may  not  be  an  annoyance  to 
another  man's  "  (w). 


(0  (1796),  11  Mod. 


(u)  [See  this  dictum  referred  to  per 
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The  report  of  the  ease  in  Keilwey  in  reality  amounts  to  no  more  Spurious 

than  a  statement  that  suoh  a  point  had  been  agitated.     The  dictum  compel  ser- 

of  Rainsford,  J.,  in  Pomfret  v.  Ricroft,  was  probably  founded,  ^^\^^^ 
according  to  Serjeant  Williams,  upon  this  report;  there  seems 


also  some  doubt  whether  it  did  not  proceed  on  the  ground  of  a  authoritiea. 
covenant  implied  in  the  demise.  The  writ  in  Fitzherbert  is 
obviously  founded  on  a  local  custom  only ;  and  the  case  in 
Leonard  went  ofE  entirely  on  a  point  of  pleading.  There  appears, 
therefore,  to  be  no  authority  whatever  to  oppose  to  the  opinion 
of  Lord  Holt,  that  such  an  obligation  could  only  exist  when 
specially  imposed  (a?),  [except  in  cases  between  landlord  and  tenant. 


Car.  in  Ahlon  v.  Grant  (1854),  3  E.  & 
B.  128.  But  he  is  not  bound  to  repair 
it,  but  onl  J  to  prevent  his  neighbour  m>m 
being  injured  by  its  faU.  Chauntlcr  v. 
Robinson  (1849),  4  Exch.  163,  per  Cor. 
Note  the  distinction  between  such  cases 
and  those  in  which,  although  there  be 
no  duty  to  repair,  yet  the  defendant 
is  held  liable  for  injury  caused  by  a  use 
of  some  part  of  his  premises,  ex.  g^.,  a 
drain,  which,  by  reason  of  its  improper 
construction,  causes  damage  to  the 
neighbour's  house,  as  in  Alston  v.  Grant, 
nbi  sup.] 

(x)  rSee  Serjt.  Williams'  note,  1  Wms. 
Saand.  321 ;  1  Notes  to  Saund.  668 ; 
Cblebeek  v.  GWdlers'  Company  (1876), 
L.  B.  1  Q.  B.  D.  234.] 

The  foUowing  cases  are  given  in  the 
American  edition  of  this  book,  by 
'*£.  Hammond,  Oounsellor  at  Law,*' 
New  York,  1840.  In  Loring  v.  Baeoti, 
4  Mass.  Rep.  675,  the  question  arose 
wheUier  the  owner  of  the  lower  part  of 
the  houHe  was  obliged  to  contribute  to 
the  repairs  of  the  upper  part.  Parvons, 
C.  J.,  in  deliveriug  the  judgment  of  the 
court,  says  :— "  The  plaintiff  declares  in 
case  upon  several  promises.  The  first 
count  is  indebitatus  assumpsit  in  the 
sum  of  eighty  dollars,  according  to  the 
aooount  annexed  to  the  writ,  the  items  of 
which  are  for  timber,  boards,  shingles, 
nails  and  labour,  and  victualling  the 
workmen.  The  second  count  is  a  quan- 
tum meruit  for  the  same  items,  techni- 
caUy  8upD04sed  to  be  different  but  similar. 
The  thira  count  is  a  general  indebitatus 
assumpsit  for  eighty  dollars,  laid  out 
and  expended. 

**  The  facts  being  ag^reed  by  the  parties, 
the  question  of  law  comes  before  the 
ooort  on  the  case  stated.  From  this  case, 
it  appears,  that  the  defendant  is  seised 
in  fee  simple  of  a  room  on  the  lower 


floor  of  a  dwelling-house,  and  of  the 
cellar  under  it ;  and  that  the  plaintiff  is 
seised,  in  fee  of  a  chamber  over  it,  and  of 
the  remainder  of  the  house;  that  the 
roof  of  the  house  was  so  out  of  repair, 
that  unless  repaired  no  part  of  the  houAt^ 
could  be  comfortably  occupied ;  that  the 
defendant,  though  seasonably  requested 
by  the  plaintiff,  refused  to  join  with  him 
in  repairing  it;  and  the  plaintiff  then 
made  the  necessary  repairs,  and  has 
brought  this  action  to  recover  damages 
for  her  refusal  to  join  in  the  repairs. 
It  is  also  ag^reed  that  the  parties  had 
from  time  to  time  repaired  the  respec- 
tive parts  of  the  house  at  their  several 
expenses.  And  the  question  submitted 
to  the  court  is,  whether  the  plaintiff 
can  recover  in  this  action. 

'  *  This  is  an  action  of  the  first  impres- 
sion. No  express  promise  is  admitted  ; 
but,  if  there  is  a  legal  obligation  on  the 
defendant  to  contribute  to  these  repairs, 
the  law  will  imply  a  promise. 

*' We  have  no  statute,  nor  any  usage 
upon  this  subject,  and  must  apply  to  the 
common  law  to  guide  us. 

"Although,  in  the  case,  the  parties 
consider  themselves  as  severally  seised 
of  different  parts  of  one  dwelling-house, 
yet,  in  legal  contemplation,  eac^  of  the 
parties  has  a  distinct  dwelliug- house 
adjoining  together,  the  one  being 
situated  over  the  other.  The  lower 
room  and  the  cellar  are  the  dwelling- 
house  of  the  defendant;  the  chamber, 
roof  and  other  parts  of  the  edifice  are 
the  plaintiff's  dwelling-house.  And  in 
this  action  it  appears  that,  having 
repaired  his  own  house,  he  calls  upon 
her  to  contribute  to  the  expenses, 
because  his  house  is  so  situated  that 
she  derives  a  benefit  from  his  repairs, 
and  would  have  suffered  a  damage  if 
he  had  not  repaired. 
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INCIDENTS  OF  EASEMENTS. 


Spurious  [In  Miller  v.  Hancock  (y),  a  case  in  which  the  relationfihip  of 

compel  ser-  landlord  and  tenant  existed,  it  was  held  that  the  liability  to  repair 

vient  owner 
to  repair.       


Miller  v.  **  Upon  a  very  fall  research  into  the 

Hanccek,  prinoipleB  and  maxims  of  the  common 

law,  we  cannot  find  that  any  remedy  is 
provided  for  the  plaintiff. 

**  Houses  for  the  habitation,  and  mills 
for  the  support  of  man,  are  of  high  con- 
sideration at  common  law;  and,  when 
holden  in  common  or  joint  tenancy, 
remedies  are  provided  against  those 
tenants,  who  refuse  to  join  in  necessary 
reparation,  bv  the  writ  de  reparatione 
facienda  ;  Col  Litt.  200  b;  Fitz.  N.  B. 
295.  In  Co.  Litt.  56  b,  it  is  said,  that  if 
a  man  has  a  house  so  near  to  the  house 
of  his  neighbour  and  he  suffers  it  to  be 
so  ruinous  that  it  is  likely  to  fall  on  his 
neighbour's  house,  he  may  have  a  writ 
de  domo  reparandd,  and  compel  him  to 
repair  his  house.  In  Keilwey,  98  b,  pi. 
4,  there  is  a  case  reported,  in  the  time  of 
Henry  the  Eighth,  m  which  Fineux  and 
Brudnell,  justices  of  the  King's  Bench, 
were  of  opinion,  that  if  a  man  have  a 
house  underneath,  and  another  have  a 
house  over  it,  as  in  the  case  in  London, 
the  owner  of  the  first  house  may  compel 
the  other  to  cover  the  house,  to  preserve 
the  timbers  of  the  house  underneath,  and 
so  may  the  owner  of  the  house  above 
corapel  the  other  to  repair  the  timbers  of 
his  house  below ;  and  this  by  action  of 
the  case.  But  some  of  the  bar  were  of 
opinion,  that  the  owner  of  the  house 
underneath  might  suffer  it  to  fall ;  yet  all 
agreed  that  he  could  not  pull  it  down  to 
destroy  the  house  above.  And  in  Fitz. 
N.  B.  296,  there  is  a  writ  of  this  kind. 
But  in  the  case  of  Tenant  v.  Goldwin 
(1794),  6  Mod.  314,  Lord  Holt  was  of 
opinion  that  this  writ  was  by  virtue 
of  a  particular  custom,  and  not  of  the 
common  law ;  and  he  doubted  the  case 
in  Keilwey. 

**But  there  is  unquestionably  a  writ 
at  common  law,  de  domo  reparanda,  the 
form  of  which  we  have  in  Fitz.  N.  B. 
295,  in  which  A.  is  commanded  to  repair 
a  certain  house  of  his  in  N.  which  is  in 
danger  of  falling  to  the  nuisance  of  the 
freehold  of  B.  in  the  same  town,  and 
which  A.  ought,  and  hath  been  used,  to 
repair,  &o.  This  writ,  Fitzherbert  says, 
lies  when  a  man,  who  has  a  house  adjoin- 
ing  to  the  house  of  his  ceighbour,  suffers* 
his  house  to  lie  in  decay  to  the  annoyance 
of  his  neighbour's  house.    And  if  the 

Slaintiff  recover,  he  shall  have  his 
amages ;  and  it  shall  be  awarded  that 
the  defendant  repair,  and  that  he  be 
restrained  until  he  do  it.      But  it  is 


otherwise  in  an  action  of  the  case  ;  for 
there  the  plaintiff  can  recover  damages 
only.  And  there  appears  no  reasonable 
cause  of  distinction  in  the  cases, 
whether  a  house  adjoin  to  anothw  on 
one  side,  or  above,  or  underneath  it. 

*  *  But  if  the  case  in  Keilwey  is  law, 
the  plaintiff  cannot  recover,  for  by  that 
case  the  defendant  could  have  compelled 
the  plaintiff  to  repair  his  house,  or  com- 
pensate her  in  damages  for  the  injury 
she  had  sustained  from  his  neglect  to 
repair  it.  And  he  has  the  like  remedy 
against  her. 

**If  the  case  in  Keilwey  is  not  law, 
then,  upon  analogy  to  the  writ  at 
common  law,  the  plaintiff  cannot  compd 
the  defendant  to  cootribute  to  his 
expenses  in  repairing  his  own  house. 
But  if  his  house  be  considered  aa  adjoin- 
ing to  hers,  she  might  have  sued  an 
action  of  the  case  against  him,  if  he  had 
suffered  his  house  to  remain  in  decay  to 
the  annoyance  of  her  house. 

**  In  every  view  of  this  case,  there  is 
no  legal  ground  on  which  theplainnff's 
action  can  be  supported.  We  do  not 
now  decide  on  the  authority  due  to  the 
case  in  Keilwey;  but  if  an  action  on 
the  case  should  come  before  us  founded 
on  that  report,  it  will  deserve  a  further 
and  full  consideration.  The  plaintiff 
must  he  called." 

In  Cheeseboi'ou^h  v.  Greeny  10  Conn. 
318,  which  was  an  action  on  the  case 
brought  by  the  owner  of  the  Iowa*  part 
of  a  store  against  the  ovmer  of  the 
upper  part  and  roof  of  the  building  to 
re.  over  damages  for  suffering  the  roof 
to  be  out  of  repair,  the  Court  held,  that 
the  action  could  not  be  sustained ;  in  a 
Court  of  Chancery  only  can  the  plaintiff 
have  adequate  remedy.  Daggett,  C.  J. : 
'*  The  declaration,  in  substance,  is  that 
the  plaintiff  owns  the  first  and  seoraid 
stories  of  a  brick  store,  and  the  de- 
fendant owns  the  third  storey  and  roof. 
The  defendant  has  suffered  the  roof  to 
decay  and  become  leaky  and  ruinous, 
so  that  the  lower  part  of  the  building 
is  injured,  and  for  this  neglect  of  the 
defendant  this  action  is  brought.  The 
Superior  Court,  on  a  trial,  found  the 
facts  alleged  true,  but  adjudged  the 
declaration  insufficient.  It  is  now  to  be 
decided  by  this  Court,  whether  this 
action  can  be  sustained.  There  is  no 
statute,  nor  any  custom,  nor  any  ad* 

(y)  [1893]  2  Q.  B.  177. 
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[existed  although  not  specially  imposed.  The  defendant  was  the 
owner  of  a  huilding  the  different  floors  of  which  were  let  by  him 
separately.  The  staircase,  by  means  of  which  access  to  the  separate 
sets  of  rooms  was  obtained,  remained  in  the  possession  and  control 
of  the  defendant,  and  the  tenancy  agreements  contained  no  refer- 
ence to  the  staircase.  The  plaintiff,  who  had  in  the  course  of 
business  called  on  the  tenant  of  one  of  the  floors,  fell,  through  the 
defective  condition  of  the  stairs,  and  sustained  injuries.  In  an 
action  brought  by  the  plaintiff  in  respect  of  the  injuries  so  sus- 
tained it  was  held  that  there  was,  by  necessary  implication,  an 
agreement  by  the  defendant  with  his  tenants  to  keep  the  staircase 
in  repair,  and,  as  the  defendant  must  have  known  and  contem- 


Spurious 
easement  to 
oompel  ser- 
vient owner 

to  repair. 

Miller  Y. 
Hancock 


judged  case  in  Connecticut  on  the  sub- 
ject. The  plaintitf  relies  upon  the 
prindplee  of  the  common  law  to  uphold 
this  action.  He  foands  himself  princi- 
pally on  a  case,  Keilwey,  98  b,  pi.  4, 
where  the  doctrine  was  laid  down  hy 
two  judges  of  the  Goart  of  King's 
Bench.  In  Tenant  t.  Ooldwin  (1794), 
6  Mod.  314;  S.  C,  1  Salk.  360,  Lord 
Holt  disapproved  of  the  case  in  Keilwej, 
and  said,  that  it  was  supported  by  the 
custom  of  particular  places,  and  not  by 
^e  common  law.  There  was  a  writ  de 
reparatione  faciendd  against  those  of 
sereral  joint  tenants,  or  tenants  in 
common,  who  refused  to  join  in  neces- 
sary repairs.  So  if  the  house  of  A.  be 
near  that  of  B.,  and  the  former  becomes 
8o  ruinous  that  it  endangers  tbe  latter, 
B.  may  have  a  writ  de  domo  reparandd, 
and  compel  A.  to  repair  his  house.  I 
am  not  aware  that  any  such  writ  has 
been  known  in  the  practice  of  our 
ooorte.  Perhaps  an  action  on  the  case 
would  lie  agamst  any  one  who  should 
negligently  suffer  his  building  to  decay, 
and  fall  on  and  injure  the  property  of 
another,  on  the  maxim  Sic  utere  tuo  ut 
aUenum  non  Isedas.  That,  however,  is 
not  this  case. 

**  Nor  can  we  say,  in  the  absence  of 
statute  regulation,  or  express  decision, 
that  this  doctrine  is  so  reasonable  that 
an  action  can  be  sustained.  In  large 
cities,  houses  generaUy  consist  of  four 
or  five  stories.  The  owner  of  the  fifth 
story,  upon  the  principle  assumed  by 
the  plaintiff,  is  compellable  to  furnish  a 
sufficient  roof  to  protect  the  whole  build- 
ing against  water.  Also,  the  owner  of 
each  story  is  obliged  to  secure  the  side 
and  ends,  as  the  case  may  be,  against 
the  entrance  of  water  to  the  annoyance 
of  all  those  who  own  or  occupy  below. 


The  owner  of  the  lower  story  is  com- 
pellable, also,  to  keep  the  foundation 
suitably  repaired,  to  sustain  each  of 
the  other  stories,  with  their  additional 
(as  the  case  may  be)  superincumbent 
weight. 

« These  considerations,  and  others 
easily  sugg^ested,  would  lead  to  the  con- 
clusion, that  a  remedy  in  such  case  can 
be  furnished  only  by  a  Court  of  Chan- 
cerv.  The  principles  adopted  by  Chan- 
cellor Kent  in  Campbell  v.  Meaier  ^  al., 
4  Johns.  Ch.  Bep.  334,  countenance  this 
idea.  The  case  of  Lorinff  v.  Baeon^  4 
Mass.  Bep.  675,  was  pressed  by  the 
counsel  for  the  plaintiff.  There,  it  was 
decided,  that  the  owner  of  the  upper 
story  could  not  recover  in  assumpsit 
against  the  owner  of  the  fioor  and  cellar, 
for  necessary  repairs  to  the  roof.  Chief 
Justice  Parsons  speaks  of  the  case  in 
Keilwey,  without  deciding  on  its  au- 
thority. He  does  not  decide  the  plaintiff 
to  be  without  remedy ;  he  says  truly, 
he  has  no  legal  ground  for  recovery.  It 
will  be  borne  in  mind,  that  there  was 
then  [1806]  no  Court  of  Chancery  in 
Massachusetts.'  * 

[In  Graves  v.  Burdan  (26  N.  Y.  601), 
Judge  Bosekrana  says: — "The  rule 
seems  to  be  settled  in  England,  that 
when  a  house  is  divided  into  different 
floors  or  stories,  each  occupied  by  dif- 
ferent owners,  the  proprietor  of  the 
ground-floor  is  bound  by  the  nature 
and  condition  of  his  property,  without 
any  servitude,  not  only  to  bear  the 
weight  of  the  upper  story,  but  to  repair 
his  own  propertv,  so  that  it  may  be  able 
to  bear  such  weight.  The  proprietor  of 
the  ground  story  is  obliged  to  uphold  it 
for  the  support  of  the  upper  story." 
(See  Washburn  on  Easements,  664  to 
673.)] 
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[plated  that  it  woTild  be  used  by  persons  having  business  with  sudi 
tenants,  there  was  also  a  duty  on  the  defendant  towards  sodi 
persons  to  keep  it  in  a  reasonably  safe  condition  and  the  action 
was  therefore  maintainable. 

In  the  judgments  delivered  by  the  Court  of  Appeal  (2),  the 
ordinary  rule  that  the  person  in  the  enjoyment  of  an  easemfflit 
is  boimd  to  do  the  necessary  repairs  appears  to  have  been  reoog- 
nized,  and  the  judgment  proceeded  upon  the  reasoning  that,  in  the 
circumstances  of  that  case,  the  grantor  of  the  easement  had  by 
necessary  implication  undertaken  the  obligation  of  repairing.  Lord 
Esher,  M.  E.,  in  effect,  basing  his  decision  upon  the  ground  that 
the  landlord  would  be  derogating  from  his  grant  in  not  keeping 
the  staircase  in  such  a  condition  as  to  allow  the  tenants  to  obtam 
access  to  their  premises. 

In  HargroveSy  Aromon  Sf  Co.  v.  Hartopp  {a)  it  was  held  that  the 
defendants,  who  were  landlords  to  the  plaintiffs  of  a  floor  in  a 
building,  were  bound  to  keep  a  rainwater  gutter  in  the  roof,  which 
was  imder  their  control,  in  such  a  condition  as  not  to  cause  damage 
to  the  plaintiffs.  The  plaintiffs  had  given  notice  to  the  defendants 
that  the  gutter  had  become  stopped  up,  but  the  defendants 
neglected  to  have  the  stoppage  cleared  away,  and  the  plaintiffs 
were  held  entitled  to  recover  in  respect  of  damage  thereby  caused 
to  them.] 

The  Civil  Law  recognizes  the  existence  of  such  an  easement  as 
this  (oneris  ferendi),  as  distinguished  from  the  ordinary  easement 
of  support  (tigni  immittendi) ;  but  it  appears,  that  the  additional 
obligation  of  repair  could  only  be  imposed  by  an  express  stipula- 
tion to  that  effect  in  the  instrument  creating  the  easement  (6),  or 


(z)  Lord  Esher,  M.  B.,  and  Bowen 
and  Kaj,  L.  J  J. 

(a)  [1905]  1  E.  B  472. 

(b)  Modus  autem  refeotionis  in  h&o 
aotione  ad  eum  modmn  pertinet,  qui  in 
servitute  impositd,  oontinetur :  forte,  nt 
refidat  lapide  quadrato,  vel  lapide  strac- 
till,  vel  quoTifl  alio  opere,  quod  in  servi- 
tute dictum  est. — "Dig,  8,  6,  6,  §  6,  si 
serv.  vind. 

''  n  ne  faut  pas  croire,  ayeo  le  plus 
grand  nombre  dee  interpri^tes  au  droit, 
que  la  servitude  oneric  ferendi  ait  6t6 
une  exception  d  cette  r^le.  II  4tait  bien 
d'usage  de  stipuler  dans  cette  servitude, 
que  le  voisin  serait  oblige  de  reoonstruire 
et  d'entretenir  le  mur,  ou  le  pillier  qui 
Boutenait  quelque  partie  du  bdtimeiit 


▼oisin ;  mais  c'6tait  \k  I'effet,  non  pas  da 
droit  de  servitude  en  lui-m^me,  msis 
d'une  stipulation  particuli^re,  ajontee 
au  droit  de  servitude.  Encore  Aqmlius 
Gallus,  Pun  des  plus  o^ldbres  juriscon- 
suites  Remains,  pr6tendait-il  que  cette 
obligation  6tait  contraire  k  la  nature  des 
servitudes.  Les  autres  jniisoonsultes  88 
oontentaient  de  dire  que  le  voisin  pouvait 
se  lib^rer  de  cette  obligation  en  abandon- 
nant  le  fonds  sur  lequel  le  mur,  on  U 
colonne,  qui  portait  Tddifioe  voitdn,  etsit 
8itu6;  et  dans  tout  oasylepropri^tairedu 
fonds  dominant  n*en  pouvait  pas  daman- 
der  le  retablissement  par  raction  i^e 
confasoria  aervitutiSf  mais  seulement  en 
vertu  de  Tcquit^  impiorutione  ofeti 
Jttdicis,^* — Merlin,  Repertoire  de  Jorit* 
prudence,  tit.  Serritoae,  p.  44. 
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at  all  events   there  must  have  been  a  prescriptive  riffht  to  the      Spurious 
repair,  as  well  as  to  the  support.    Indeed  it  has  been  doubted    compel  ser- 
whether  suoh  an  easement  could  exist  at  all,  unless  the  precise    ^^l^'l^^ 
technical  expression  "paries  oneri  ferendo"  was  inserted  in  the     ^.^, — 
original  grant  (c). 

The  servitude  of  the  Civil  Law,  called  "  paries  oneri  ferendo," 
imposed  upon  the  owner  of  the  servient  tenement  the  obligation 
not  only  of  supporting  the  dominant  edifice,  but  also  of  keeping 
his  own  buildings  in  such  a  state  of  repair  as  should  enable  them 
to  sustain  the  pressure.  The  validity  of  this  servitude,  though 
admitted  to  be  of  an  anomalous  character,  appears  to  have  been 
fully  established,  notwithstanding  some  difference  of  opinion 
upon  this  subject  (d) ;  but  still  it  was  said  that  the  obligation 
was  not  upon  the  person,  but  upon  the  tenement,  and  that  by 
relinquishing  the  tenement,  the  owner's  liability  to  repair  was 
determined  (e). 

This  obligation  to  repair  was,  however,  strictly  construed,  and 
did  not  carry  with  it  as  an  incident  any  obligation  to  furnish 
support  to  the  dominant  tenement  during  any  necessary  repara- 
tion of  the  servient  tenement.  In  this  respect  the  owner  of 
€he  dominant  tenement  was  bound  to  take  care  of  himself,  by 
shoring  or  other  means,  or,  if  he  neglected  so  to  do,  he  might 


{c)  Stair's  Inst.  328 ;  Erskine,  Inst.  suo. — Vinnins,  Inst.  Lib.  2,  tit.  3,  do 

431.  serv.  urb.  §  3. 

{d)  Earn  debere  oolmnnam  restitnere,  Etiam  de  servitute,  quae  oneris  ferendi 
qure  onus  vidoarum  fiedium  ferebat,  causd  impositd  erit,  actio  nobis  compotit, 
cnjus  essent  sedes,  quce  servirent :  non  ^,t  et  onera  ferat,  et  ledificia  reficiat  ad 
eum,  qui  imponere  veUet :  nam  cCim  in  eum  modum,  qui  servitute  impositd  com- 
lege  eedium  ita  scriptum  est— paries  prehensus  est.  Et  Gallus  putat,  non 
aneri  ferendo,  uti  nunc  est,  ita  «»^— satis  posse  ita  servitutem  imponi,  **ut  quis 
apert^  significari,  in  perpetuum  pane-  faoere  aliquid  cogeretur,"  sed  "  ne  me 
tern  esse  debere;  non  enim  hoc  his  facereprohiberet:  **  nam  in  omnibus  ser- 
▼erbis  did,  **ut  in  perpetuum  idem  vitutibas  refectio  ad  eum  pertinet  qui 
paries  eBtemus  esset,'^  quod  ne  fieri  gjbi  servitutem  adserit;  non  ad  eum, 
quidem  posset,  sed  **  uti  ejusdem  modi  cujus  res  servit.  Sed  evaluit  ServU  sen- 
panes  m  perpetuum  esset  qui  onus  sua-  tentia  in  propositi  spede,  ut  possit  quis 
tineret ;  quemadmodum,  si  quis  alicui  defendere,  jus  sibi  esse,  cogere  adversa- 
cavisset,  ut  servitutem  pr»beret,  qui  riiun  refioere  parietem  ad  onera  sua 
onus  suum  sustineret,  si  ea  res,  quce  sustinenda.— Dig.  8,  6,  6,  §  2,  si  serv. 
servit,  et  tuum  onus  ferret,  periaset,  vind. 
alia  in  locum  ejus  dari  debeat. — Dig.  8, 
2,  33,  de  serv.  prred.  urb.  W.  La^Jeo  autem  banc  servitutem  non 

In  servitute  oneris  ferendi  hoc  am-  hominem    debere,    sed    rem ;     denique 

plius  est,  quod  vicinus  columnam  aut  licero  domino  rem  derelinquere,  scribit. 

parietem  qui  oneri  ferendo  est  reficero  Ibidem. 

tenetur,   et   idoneum  onere  sustinendo  Hieo  autem  actio  in  rem  ma^  est, 

praestare,  qud  parte  senritus  hsec  de-  quam  in  personam :    et  non  alii  com- 

generat    et    spuria    esse    agnoscitur —  petit,   quam   domino  sedium,   adversus 

quippe  ciim  oontr^  naturam  servitutum  dominum  ;  sicuti  cteterarum  sorvitutum 

hoc  sit  ut  quis  cogatur  aliquid  facerc  in  intentio. — Ibid.  §  ',i. 
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SpnrioM      **take  down  his  house  (/)  and  rebuild  it  when   the  wall  was 
easement  to 

compel  ser-    restored  "  (g) . 

^kTpOTjSr       ^®  analogous  servitude  "tigni  immittendi,"  clearly  imposed 

^^, no  obligation  on  the  owner  of  the  servient  tenement  to  keep  his 

walls  in  repair ;  the  right  conferred  was  "  to  insert  a  beam  into 
the  neighbour's  wall,  so  that  it  might  remain  there,  and  the 
neighbour's  wall  might  sustain  the  weight,"  but  nothing  beyond 
this  (A). 

Code  Civil.  By  the  French  Civil  Code,  when  the  different  stories  of  a  house 

belong  to  different  proprietors,  their  respective  rights  and  liabili- 
ties are  fixed  with  great  minuteness — supposing  the  instruments 
creating  their  respective  titles  to  contain  no  provision  for  repair. 
The  main  walls  (gros  murs)  and  roof  are  kept  in  repair  at  the 
expense  of  all  the  proprietors,  each  contributing  according  to  the 
value  of  the  portion  which  belongs  to  him :  the  proprietor  of  each 
story  is  bound  to  keep  in  repair  his  own  floor ;  the  proprietor  of 
the  first  story  is  bound  to  keep  in  repair  the  staircase  leading  up 
to  it ;  the  proprietor  of  the  second  is  bound  to  keep  in  repair  that 
part  of  the  staircase  which  leads  from  the  first  story  to  him  ;  and 
so  with  regard  to  the  other  proprietors  (/). 

Scotch  law.  The  Scotch  law,  which  to  a  great  extent  is  based  upon  the  civil 

law,  is  in  accordance  with  the  doctrine,  "  that  to  impose  such  an 
obligation  to  repair  on  the  owner  of  the  servient  tenement,  there 
must  be  either  an  express  stipulation  to  that  effect,  or  actual 
proof  that  there  is  a  prescriptive  right  to  the  repair  as  well  as  to 
the  support." 

Lord  Stair.  **  The  precise  positive  servitude  of  city  tenements,"  says  Lord 


(/)  **  Ironicum  consilinm/'  sajs 
Pothier. 

iff)  Sicut  autem  refectio  parietis  ad 
vicinum  pertinet,  ita  f  ultura  sedifioiorum 
Yioini,  cui  servitus  debetur,  qaamdid 
paries  reficietur,  ad  inferiorem  yicinum 
non  debet  pertinere ;  nam,  si  non  volt 
superior  ftdcire,  depODat:  et  restitiiet 
cum  paries  fuerit  restitutus.  £t  hie 
quoque  sicut  in  ceeteris  servitutibus, 
actio  contraria  dabitur:  hoc  est,  ju9 
tidi  non  esse  me  eoffere. — Dig.  8,  6,  8,  si 
serv.  vind. 

(A)  In  imponendd  servitute  tigni  im- 
mittendi  hoc  agitur,  ut  ex  nostro  pariete 
liceattignum  trabem  immittere  in  parie- 
tem  vicini  ita  ut  iU  requiescat,  et  vicini 
paries  sustineat  onus  immissi — nihil  am- 
plius.— Vinnius,  Inst.  Lib.  2,  tit.  de 
aery.  urb.  3. 


Oompetit  mihi  aotio  adversos  eum,  qui 
ccssit  mihi  [talem]  serritutem,  ut  in 
parietem  ejus  tigna  immittere  mihi 
Uoeat,  supr^que  ea  tigna  (verbi  gratid) 
porticum  ambulatoriam  facere,  buperqae 
eum  parietem  oolumnas  structiles  im- 
ponere,  quee  tectum  porticiks  ambula- 
toriie  sustineant. — Dig.  8,  6,  8,  {  1,  si 
serr.  vind. 

Distant  autem  hie  actiones  (i.e.,  on^ 
ferendi  et  tigni  immittendi)  inter  se: 
qu6d  superior  quidem  locum  habetetiam 
ad  oompellendum  yicinum  reficere  parie- 
tem [meum]  ;  heeo  vero  locum  habet  id 
hoc  solum,  ut  tigna  susdpiat:  quod 
non  est  c^'Utra  genera  seryitatum. 
Ibid.  §  2. 

(t)  Art.  664  ;  Pardeesus,  Traits  des 
Senritudes,  288. 
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Stair,  "  is  the  servitude  of  support,  whereby  the  servient  tenement     Spurious 
is  liable  to  bear  any  burden  for  the  use  of  the  dominant,  and  that,    oompel  ser- 
either  by  laying  on  the  weight  upon  its  waUs  or  other  parts  there-   "^*  ®^?^ 

of,  or  by  putting  in  joists,  or  other  means  of  support,  in  the  walls  

of  the  same,  whioh  the  Eomans  called  servitutem  tigni  immittendi ; 
or  otherwise,  this  servitude  may  be  by  bearing  the  pressure,  or 
putt,  of  any  building,  for  the  use  of  the  dominant  tenement,  as 
of  a  vault,  or  pend,  or  the  like ;  such  is  the  servitude  of  super- 
structure whereby  any  building  may  be  built  upon  the  servient 
tenement.  like  unto  which  is  now  frequent  in  Edinburgh,  when 
one  tenement  is  built  above  another  at  diverse  times,  or  diverse 
stories  or  contignations  of  the  same  tenement  are  bought  by  diverse 
proprietors,  and  thereby  the  upper  becomes  a  distinct  tenement, 
and  hath  a  servitude  upon  the  lower  tenements,  whereby  they 
must  support  it.  The  question  useth  to  be  moved  here,  whether 
the  owner  of  the  servient  tenement  be  obliged  to  uphold  or  repair 
his  tenement,  that  it  may  be  sufficient  to  support  the  burden  of 
the  dominant  tenement  ? 

"  There  are  opinions  of  the  learned,  and  probable  reasons  upon 
both  facts :  for  the  affirmation  maketh  the  common  rule  that,  when 
anything  is  granted,  all  things  are  understood  to  be  granted  there- 
with that  are  necessary  thereto ;  so  he  who  constituteth  upon  his 
tenement  a  servitude  of  support,  must  make  it  efiectual ;  and  for 
that  negative  servitudes  are  odious,  and  not  to  be  extended 
beyond  what  is  expressly  granted  or  accustomed,  to  which  we 
incline;  and,  therefore,  it  would  be  adverted  how  the  servitude 
is  constituted,  that  if  it  appear  the  constituent  had  granted  this 
servitude  so  as  to  uphold  it,  not  upon  the  account  of  his  own 
tenement,  but  of  the  dominant,  he  must  so  continue;  and  it  is 
not  only  a  personal  obligation,  but  a  part  of  the  servitude  passing 
with  the  servient  tenement,  even  to  singular  successors :  but  if  it 
appear  not  so  constituted,  it  will  impart  no  more  than  a  tolerance 
to  lay  on  or  impute  the  burden  of  the  dominant  tenement  upon 
the  servient,  which,  therefore,  the  owner  of  the  servient  neither 
can  hinder  or  prejudice  ;  but  he  is  not  obliged  to  do  any  positive 
deed  by  reparation  of  his  own  tenement  to  that  purpose ;  but  the 
owner  of  the  dominant  tenement  hath  right  to  repair  it  for  his 
own  use,  by  reason  of  his  servitude,  and  the  owner  of  the  servient 
tenement  cannot  hinder  him ;  yea,  in  what  he  thereby  advantages 
the  servient  tenement,  he  hath  upon  the  owner  thereby  the  natural 
obligation  of  recompence  in  quantum  lucratus. 
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"  If  it  be  objected  that,  within  burgh,  the  owners  of  the  inferior 
and  supporting  tenements  are  obliged  to  repair  for  the  behoof  of 
the  superior  tenements,  the  owners  whereof  may  legally  enforce 
reparation ;  yet  it  inf erreth  not  this  to  be  the  nature  of  a  servi- 
tude, but  a  positive  statute  or  custom  of  the  burgh  for  the  public 
good  thereof,  which  is  concerned  in  upholding  tenements.  But 
mainly  the  reason  of  it  is,  because  when  diverse  owners  have  parts 
of  the  same  tenement,  it  cannot  be  said  to  be  a  perfect  division, 
because  the  roof  remaineth  roof  to  both,  and  the  ground  supporteth 
both;  and  therefore,  by  the  nature  of  commimion,  there  are 
mutual  obligations  upon  both,  viz.,  that  the  owner  of  the  lower 
tenement  must  uphold  his  tenement  as  a  foundation  to  the  uppor, 
and  the  owner  of  the  upper  tenement  must  uphold  his  tenement  as 
a  roof  and  cover  to  the  lower,  both  which,  though  they  have  the 
resemblance  of  servitudes,  and  pass  with  the  thing  to  singular 
successors,  yet  they  are  rather  personal  obligations,  such  as  pass  in 
communion  even  to  the  singular  successors  of  either  party  "  (k), 

A  somewhat  similar  question  arises  in  the  case  of  a  public  high- 
way or  bridge,  where  a  particular  person  is  held  liable  to  repair 
ratione  tenurse  (/),  or  by  prescription,  contrary  to  the  common 
law,  by  which  the  obligation  is  imposed  upon  the  parish  or 
coimty  (m). 

"Et  sicut  poterit  quis  facere  nocumentum  injuriosum  in 
faeiendo,  ita  poterit  in  non  faciendo,  in  proprio  vel  in  alieno,  ut  si 
ex  constitutione  obstruere  et  claudere,  purgare  et  reficere,  et  non 
fecerit,  cum  ad  hoc  teneatur  "  (w). 

If  a  man,  who  is  bound  by  tenure  to  repair  a  certain  causeway 
by  prescription,  does  not  repair  it,  per  quod  my  land  is  surroimded, 
I  may  have  an  action  on  the  case  against  him  (o). 


(A)  Stair's  Institutes,  Book  2,  tit.  7, 
B.  6. 

(/)  2  Inst.  700;  Com.  Dig.  Chimin, 
A.  4.  lRe(f.  V.  Ditchess  of  BticcUugh 
(3  Anne),  6  Mod.  150 ;  Reg,  v.  Bucknell 
(1  Anne),  7  Mod.  65 ;  Reg,  v.  Manner* 
Sutton  (1835),  3  A.  &  E.  597 ;  42  R.  R. 
490  ;  Baker  v.  Grccnhill  (1842),  3  Q.  B. 
MS  :  61  R.  R.  173  ;  Reg,  y.  Barker  (1890), 
L.  II.  26  Q.  B.  D.  213 ;  Heath  v.  Over- 
sens  of  Weaverham,  [1894]  2  Q.  B.  108; 
Cud: field  Rural  Distriet  Council  y.  Goring ^ 
[l.S'Jf^]  1  Q.  B.  865;  Rundle  v.  Jharle, 
[Ibysj  2  Q.  B.  83  ;  Uavcnlrv  Liatnct 
Council  y.  Barker,  [1900]  1  Q.  B.  1.  Aa 
to  exemption  from  highway  rates  for  a 
person  bound  to  repair  a  highway  rationo 


tenurse,  see  North  Eastern  Railwcy  t. 
Dalton  Overseers,  [1898]  2  Q.  B.  66; 
[1899]  1  Q.  B.  1026;  on  appeal,  sub 
nom.  Dalton  Overseers  v.  North  Eastern 
Railway,  [1900]  A.  C.  346  ;  Ferrand  v. 
Bingley  Urban  Council,  [1903]  2  K.  B. 
446.  As  to  liability  ratione  olaosune,  see 
Meg.  V.  Ramsden  (1858),  E.  B.  &  E.  949.] 

\m)  Regina  v.  Inhabitants  of  ths  Countg 
of  Wilts  (1705),  Salkeld,  369, 

(«)  Bracton,  Lib.  4,  f.  232  b;  Com. 
Dig.  tit.  Chimin,  D.  6. 

(o)  29  Edw.  3,  32  b ;  and  see  1  Wm& 
Saunders,  322  ;  1  Notes  to  Saund.  565. 
[Cf.  Mayor  of  Lyme  Regis  y.  Henley 
(1834),  1  Bing.  N.  C.  222 ;  37  R.  R. 
126 ;  mtro- Phosphate  and  Odam's  Chemi- 
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As,  however,  the  obligation  thus  imposed  on  the  servient  tene-    Liability  of 
ment  is  contrary  to  the  usual  incidents  of  easements,  it  will,  of      owner  to 
course,  require  greater  strictness  of  proof  (/>).  repair  by  pre- 

Although,  as  it  would  appear  by  the  civil  law,  with  the  single  tenure, 
exception  of  the  servitus  oneris  f  erendi,  no  easement  could  exist 
which  imposed  on  the  owner  of  the  servient  tenement  an  obliga- 
tion to  repair,  and  any  stipulation  to  that  effect  was  personal, 
binding  on  the  contracting  parties  only,  and  not  imposing  any 
charge  upon  the  inheritance,  so  as  to  pass  with  it  into  the  hands 
of  a  new  owner;  yet  there  is  little  doubt  that,  by  the  law  of 
England,  such  an  obligation  may  be  imposed  either  by  express 
grant  or  prescription  (q). 

Any  stipulation  by  deed,  affecting  the  quality  or  mode  of  enjoy- 
ment of  land — as,  for  instance,  a  covenant  to  repair  a  house  upon 
it  (r) — ^runs  with  the  land,  and  this  doctrine  applies  to  implied  as 
well  as  express  covenants ;  and  as  a  prescriptive  right  to  an  ease- 
ment is  equivalent  to  an  express  stipulation  by  deed,  which  the  law 
allows  to  be  made  in  favour  of  the  successive  owners  of  the  neigh- 
bouring tenement,  it  seems  that  the  same  consequences  must  follow 
from  it  («). 

If  a  man  make  a  bridge  for  the  common  good  of  all  the  subjects, 
he  is  not  bound  to  repair  it,  for  no  particular  man  is  bound  to 
reparation  of  bridges  by  the  common  law,  but  ratione  tenurae,  or 
prsBscriptionis.  As  to  the  second,  the  remedy  was  if  it  were  a 
private  bridge,  as  to  a  mill,  which  A.  was  bound  to  maintain,  over 
which  B.  had  a  passage,  &c.,  if  the  bridge  were  in  decay  B.  might 
have  his  writ  de  ponte  reparando  (t). 

"  By  the  common  law,"  says  Lord  Mansfield,  "  he  that  hath  the 

cal    Manure    Co,    t.    London    and    St,      of  some  easement,  may.] 
Catherine'*  Doekt  Co,    (1873),   L.  R.  9  (,.)  2  Inst.  701. 

^(^lHihi}ay  Board  of  MaccUnJUld  v.  J'}  ^  ^^^^^^^  ^^^.mJ^r 

Grant  (1882),  61  L.  J.  N.  S.  Q.  6.  357 ;  ^L J??  .^^  ^^  JS.  u^'^^r^ 

RnndUy,  Searte.jmS']  2  Q.  B.  83;  S^,!i"^t?^^^^/?Sf  !f^  ^  i^' 

£sher  andmttom&rban  Council  v.  Marks  t^lZ  X^Ic^l^^!*  ^7a^ 

/iarto\    "71   T     T    IT    "D    QftQ.  WA  T     T»  buTclen  ovon  ot  a  negative  oovcnant  Qoes 

222    "S^  ^  t  what  ^L^  ^'il:      ^^*  ^  ^*^  ^^^'  «>  ^  *^  ^i^d  *^ 
.    jV^^^v  V  ^^®^-  u-1^      assignee,   except   as   between  landlord 

quiredtoestablwh  a  preecnptive  liability      n^*™^*/^!  !r  cm  .  -^^  *u 

to  repair  a  sea^wafi,  Hi^on  v.  Tabir  *?t  ^?Sifi^  ;±  V     '  ^        *"  h"^ 

n  «77r  T    "R    9  o    Ti    niV   9Qn  •  A>m  ^*  *  liability  to  repair  is  no  exception, 
(1877),  L.  R.  2  Q.  B.  -Div-  290 ,  Com-  j^  Hability  is  in  the  nature  of  an 

mi8.Honer8  of  Sewers  for  Fobbing  v.  The  H-!  Jl«f  /LT™  ii-tiltr    t     «n    c.  n 

13,  as  to  liability  to  repair  river  banks.  *-' 

It  is  to  be  observed,  that  Lord  Tenter-  (t)    Sampson    v.    Easterby     (1829),    9 

den's  Act  does  not  affect  ''mere  duties,"  B.  &  Or.  505;  4  Man.  &  Ry.  422;  33 

and  that  a  liabilUy  to  repair  could  not  R.  R.  239 ;  S.  G.  in  error,   Easterby  v. 

be  established  under  it,  though  a  right  Sampson,  1  Or.  &  J.  105 ;  4  Moo.  &  P. 

to  repair,  as  accessory  to  the  enjoyment  601 ;  33  R.  R.  239. 
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9  Edw.  4. 


Pomfret  v. 
Uicroft. 


use  of  a  thing  ought  to  repair  it ; ''  hut  '^  the  grantor  may  hind 
himself"  (w). 

However,  says  Mr.  Serjeant  Williams  in  the  note  to  Pomfret  v. 
Ricrofty  "  the  grantor  of  a  right  of  way  may  he  hound  either  hy 
express  stipulation  or  prescription  to  repair  it "  {x) :  and  he  cites 
the  case  of  Rider  v.  Smith  (y),  in  which  an  action  was  hrought 
against  the  owner  of  a  close  for  not  keeping  in  repair  a  footway 
running  across  it,  and  the  Court  held,  that  a  declaration,  alleging 
that,  "by  reason  of  his  possession,"  the  defendant  ought  to 
repair,  was  good  on  demurrer,  and  that  the  special  matter  of  the 
obligation  might  he  given  in  evidence  thus  recognizing,  at  all 
events,  the  possibility  of  such  an  obligation  being  established. 

As  the  burden  of  repair  is  by  hiw  imposed  upon  the  owner  of 
the  dominant  tenement,  a  corresponding  right  is  also  conferred 
upon  him — ^to  do  all  those  acts  which  may  be  necessary  to  secure 
the  full  enjoyment  of  the  easement,  even  though  he  should  thereby 
be  compelled  to  commit  a  trespass  {z).  This  right  to  do  all  sudi 
acts  as  are  essential  to  the  enjoyment  of  the  easement  granted,  was 
recognized  in  a  very  early  case  (a). 

Choke,  J. — "  If  a  man  grant  me  (a  right)  to  dig  in  his  land  and 
to  make  a  trench  from  a  certain  fountain  or  spring  to  my  place,  so 
that  I  may  lay  down  a  pipe  to  convey  the  water  to  my  place,  if 
afterwards  the  pipe  is  stopped  or  broken  so  that  the  water  run 
out  of  it,  I  cannot  dig  in  his  land  to  amend  the  pipe — ^for  this 
was  not  granted  to  me — but  if  he  grant  that  I  may  dig,  &c.,  to 
amend  the  pipe,  totiens  quotiens,  &c.,  then  I  shall  dig.  And,  in 
like  manner,  if  I  prescribe  to  have  such  a  conduit,  I  must  also 
prescribe  to  scour  and  amend  it,  totiens  quotiens,  &c.,  or  otherwise 
I  cannot  dig  in  his  land  to  amend,  &c.  But  this  was  denied  in 
both  cases,  for  it  was  said  by  the  Court,  that  it  is  incident  to  such 
a  grant  to  scour  and  amend  "  {b). 

Thus,  in  the  case  of  Pomfret  v.  Ricroft  (c),  already  cited,  it  was 
held,  that  where  a  party  had  an  easement  to  use  a  pump  in  his 
neighbour's  land,  "  although  neither  the  soil  nor  the  pump  itself 


(m)  Tayhr  v.  Whitehead  (1781),  2 
Douff.  745.  Cf.  Miller  v.  Hancock, 
[1893]  2  Q.  B.  177. 

(x)  1  Wms.  Saond.  322  o  ;  1  Notes  to 
Saund.  566. 

(y)  (1790),  3  T.  R.  766. 

[z)  But  in  the  case  of  a  highway  there 
is  no  right  to  repair  where  there  is 
no  obligation  to  repair;  and  therefore 


where  the  obligation  to  repair  is  in  a 
local  aathority,  its  default  does  not  give 
a  right  to  any  other  persons  to  do  the 
necessary  repairs.  Campbell  J)mry$  t. 
Zfoyrf,  [1901J  2  Ch.  618. 

(a)  9  Edw.  4,  35. 

(b)  [Cf .  Nicholas  v.  Chamberlain,  abome, 
p.  118 ;  and  see,  as  to  the  second  case, 
Peter  v.  Daniel  (1848),  5  C.  B.  568.] 

(c)  (1669),  1  Sannd.  321. 


Digitized  by  VjOOQIC 


OBLIGATION  (aND  EIGHT)  TO  REPAIR.  489 

was  granted  to  him,  yet  by  the  grant  of  the  use  of  the  pump  the      RigHt  of 
law  had  given  him  the  liberty  (to  enter  upon  the  land  and  repair     owSJ^^to 
the  pump)  ;  for,  when  the  use  of  a  thing  is  granted,  every  thing  is       ^^^P^- 
granted  by  which  the  grantee  may  have  and  enjoy  such  use.    As,     JPomfret  v. 
if  a  man  gives  me  a  licence  to  lay  pipes  of  lead  in  his  land  to         "^  * 
convey  water  to  my  cistern,  I  may  afterwards  enter  and  dig  the 
land  to  mend  the  pipes,  though  the  soil  belongs  to  another  and  not 
to  me  "  (d).    In  this  case  the  action  (which  was  in  covenant)  was 
brought  by  the  grantee  of  the  easement  for  a  breach  of  the  implied 
covenant  to  repair  on  the  part  of  the  grantor.    The  Court  of  K.  B. 
gave  judgment  for  the  plaintiff,  which  was  afterwards  reversed  in 
the  Exchequer  Chamber  upon  the  grounds  above  given. 

[In  E.  H,  Buckley  8f  Sons,  Ltd.  v.  N.  Buckley  8f  Sons  (e),  it  was  ^uckUi/,  Ltd. 
sought  to  extend  the  principle  laid  down  by  Fom/ret  v.  Ricroft  so  ^*  Buckley. 
as  to  free  the  party  under  liability  to  repair  from  the  consequences 
of  a  breach  of  such  liability  on  the  ground  that  the  party  injured 
by  such  breach  had  himself  the  right,  under  the  doctrine  of 
Fomfret  v.  Ricroft,  to  execute  the  necessary  repairs.  In  that  case 
the  owner  of  land  on  the  bank  of  a  river,  for  the  purpose  of 
bringing  water  from  the  river  to  a  mill  which  he  had  erected  (called 
Carr  Hill  Mill),  made  a  watercourse  with  a  shuttle  at  the  head  of 
it  to  control  the  flow  of  water  from  the  river  into  the  watercourse. 
He  afterwards  conveyed  away  part  of  his  adjoining  land  through 
which  the  watercourse  ran,  reserving  the  right  to  enter  upon  the 
land  for  the  purpose  of  repairing  the  watercourse.  The  owners 
of  this  land,  predecessors  in  title  of  the  plaintiffs,  subsequently 
erected  upon  it  a  mill  (called  Wood  End  Mill),  and  a  successor  in 
title  of  the  person  who  had  made  the  watercourse,  who  then  owned 
it  and  Carr  Hill  Mill,  granted  to  the  then  owner  of  Wood  End 
Mill  by  deed,  in  1874,  certain  rights  in  respect  of  the  watercourse, 
the  water  in  which  had  for  some  years  previously  been  used  by  the 
owner  of  Wood  End  Mill  for  the  purposes  of  his  mill,  and  at  the 
same  time  both  parties  mutually  covenanted  not  to  do  anything 
whereby  the  free  running  of  water  through  the  watercourse  might 
be  obstructed.  The  shuttle  at  the  head  of  the  watercourse  having 
been  allowed  to  get  out  of  repair,  flood  waters  rushing  into 
the  watercourse  overflowed  its  bank  where  it  passed  through  the 
plaintiffs'  land,  and  did  the  damage  complained  of  to  goods  stored 
thereon. 


(d)  ThiB  is  dted  as  clear  law  by  Lord  Coke  in  Ziford*s  Case  (1738;,  1 1  Rep.  42  a. 

(e)  [1898]  2  Q.  B.  608. 
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[It  was  held  that,  notwithstanding  the  plaintiffs  had  a  right  to 
repair  the  shuttle  themselves,  by  reason  of  the  right  to  nse  the 
water  acquired  by  them  either  by  the  grant  of  1874  or  by  pre- 
Boription,  the  defendants,  as  owners  of  the  watercourse  and  shuttle, 
were  bound  to  repair  the  shuttle,  so  as  to  prevent  it  getting  into 
a  dangerous  state,  and  were  therefore  liable  to  the  plaintiffs. 

The  following  passage  ooours  in  the  judgment  of  Yaughan 
Williams,  L.  J. :  "It  is  suggested,  however,  that,  the  plaintiffs 
having  acquired  a  right  to  the  flow  of  water  in  the  goit,  the 
doctrine  of  Pomfret  v.  Rieroft  applies,  and  the  before-mentioned 
obligation  of  the  owners  of  the  defendants'  land  towards  the 
owners  of  the  plaintiffs'  land  has  therefore  ceased.  It  may  be 
taken  that  the  decision  in  that  case  establishes  that  the  owner  of 
the  servient  tenement  is  under  no  obligation  to  the  owner  of  the 
dominant  tenement  to  execute  such  repairs  as  may  be  necessary  for 
the  enjoyment  of  the  easement,  and  that  the  owner  of  the 
dominant  tenement  cannot  sue  the  owner  of  the  servient  tenement 
for  not  doing  such  repairs.  But  I  do  not  see  how  that  doctrine  in 
any  way  gets  rid  of  the  obligation,  which  was  imposed  on  the 
owners  of  the  land  on  which  this  artificial  watercourse  had  been 
constructed  long  before  the  plaintiffs'  right  to  use  the  water  came 
into  existence,  to  keep  the  goit  in  repair  so  that  the  water  should 
not  break  out  £ind  injure  the  lands  of  adjoining  proprietors, 
including  those  of  the  plaintiffs.  I  do  not  think  that  the  plainti&' 
predecessor  in  title,  by  taking  the  right  given  him  by  the  deed  of 
1874,  and  the  consequential  right  of  executing  such  repairs  as 
might  be  necessary  to  enable  him  to  get  the  benefit  of  that  right, 
did  away  with  the  obligation  imposed  on  the  owner  of  the 
defendants'  land  to  keep  the  shuttle  in  repair." 

In  Hoare  v.  Metropolitan  Board  of  Works  {f)^9^  publican  whose 
sign-post  had  stood  for  forty  years  upon  a  common  adjoining  his 
public-house,  was  held  entitled  to  replace  it  when  it  was  blown  down. 

In  Goodhart  v.  Hyett  (^),  the  plaintiff,  being  entitled  to  a  supply 
of  water  through  some  pipes  laid  in  the  defendant's  land,  obtained 
an  injimction  restraining  the  defendant  from  building  over  the 
pipes,  on  the  ground  that  the  building  would  interfere  with  tiie 
plaintiff's  access  to  the  pipes  for  purposes  of  repair.] 

As,  then,  at  common  law  the  obligation  to  repair  falls  on  the 
owner  of  the  dominant  tenement — and  it  must  be  his  own  fault  if 
the  way  be  impassable — ^he  can  have  no  right  to  leave  the  ordinary 


(/)  (1874),  L.  R.  9  Q.  B.  296. 


{fj)  (18S3),  L.  B.  25  Ch.  D.  182. 
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track  on  account  of  its  want  of  repair,  for  which  the  owner  of  the  Bigtt  to  de- 

Vl&tiG    II  \7&V 

land  is  not  answerable  (A) ;  though  it  may  be  otherwise  in  the  case     fonndrous. 
of  public  highways  (e). 

There  is  no  authority  expressly  deciding  this  point,  where  the 
obligation  is  imposed  by  prescription,  or  otherwise,  on  the  servient 
tenement. 

It  is  thus  stated  in  Comyns*  Digest  (k) — 

"  If  a  man  be  bound  by  prescription  to  the  repair  of  a  way,  he  Private  way. 
need  not  keep  it  in  better  repair  than  it  always  was.     But  if  it  be 
impassable,  a  passenger  may  break  the  fence,  and  go  eztri  viam 
as  much  as  is  necessary  to  avoid  the  bad  way." 

Upon  reference,  however,  to  the  original  authority  (/),  it 
clearly  appears  that  the  grantor  of  the  way  was  bound  to  keep  it 
in  repair. 

The  misapprehension  of  the  authority  cited  in  Comyns' 
Digest  (m)  appears  to  have  originated  in  the  mistake  of  Black- 
stone,  who  lays  it  down,  that  in  public,  as  well  as  in  private  ways, 
a  man  who  had  the  right  of  way  might,  if  it  were  out  of  repair, 
go  over  the  adjoining  land  (n). 

The  oases  cited  by  Blackstone  in  support  of  this  position,  appear 
to  be  those  of  public  ways  only. 

This  distinction  is  also  recognized  by  the  civil  law :  if  the  public 
highway  was  impassable,  a  traveller  might  pass  along  the  land 
adjoining ;  but  no  such  right  appears  to  have  existed  in  respect  of 
private  ways  (o). 

There  is,  of  course,  a  right  to  deviate  if  the  grantor  obstructs 
the  way,  and  this  right  is  binding  upon,  and  will  be  enforced  by 
injunction  against,  a  purchaser  from  the  grantor  vrith  notice  {p). 


{h)  Taylor   v.    Whitehead    (1781),     2  (o)  Cum  via  publica  vel  fluminig  im- 

Boug.  745  ;  Bullard  v.  Harrison  (1816),  petu  vel  ruinll  amissa  est,  vioinus  proxi- 

4  M.  &  Sel.  387,  overruling  2  Black-  mus  viam  praestare  debet.— Dig.  8,  6, 

stone*8  CJom.  36 ;  16  R.  R.  493,  Preface  14,  §  1,  quemad.  serv.  amit. 

VI.;  [1  Wms.  Saimd.   322  c;  1  Notes  Si  locus,  per  quern  via,  aut  iter,  aut 

to  Saund.  565].  actus  debebatur,  impetu  fluminis  occu- 

{%)  [Bnt  see  Aiyiold  Y,  ffolbrook  {ISIZ),  patiis  esset,  et  intri  tempua,  quod  ad 

L.  A.  8  Q.  B.  96.]  amittendam    servitutem    suiUoit,    allu- 

{k)  [Com.  Dig.  Chimin,  D.  6.]  vione  facta,  restitutus  est,  servitus  quo- 

(/)  Cited  in  Menn'e   Case   (1633),  Sir  ^^^  ,^.  ?pf^^^    ^^^^^.  restituiuir. 

W.  Jones,  296.     [So  that  hi^  faUure  to  4?^  ~  }^  *^P"«  prsetenent,  ut  ser- 

repair  woM  be  Tike  an  actual  obstruc-  ^*»"  amittatur,  renovare  eam  oogendus 

tion  by  him ;  RoberUon  v.  Gantlett  (1847),  est. -iDia. 

16  M:   &  W.  289;    Selby  v.  KettUfolk  .,^f  agrum  quidem  ahenum,  qui  ser- 

(1873)  LR9Chllll  vitutemnon  debet,  ire  vel  agere  vicmo 

,,'**'  „     /        *t              ,  «  ,.  minimd  licet;    uti    autem  vid  publicit 

.  fef)  ^^of"^^'^''  ^;  ^!'^'y''''   (181^)'  nemo  recte  prohibetur.-Cod.  3,  34,  11, 

4  k.  &  Sel.  390 ;  16  R.  R.  493,  Pre-  de  serv.  et  a^ud 

^*«e  ^^-  (p)  iSelbtj  v.  KettUfold  (1873),  L.  R.  9 

(n)  2  Comm.  36.  Ch.  111.] 
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CHAPTER  11. 


SECONDARY  EASEMENTS. 


Seoondary  It  has  been  already  seen,  that  certain  easements  are  implied 

SSS^^^law^'  ^y  ^*^  ^  incident  to  a  grant,  since  without  them  the  thing 
granted  could  not  be  fully  enjoyed  {a) ;  in  the  same  manner  the 
express  or  implied  grant  of  an  easement  is  accompanied  by 
certain  secondary  easements  necessary  for  the  enjoyment  of  the 
principal  one. 
Bracton.  Bracton  speaks  of  easements  in  general  as  appurtenances  of 

'^  tenements,"  and  of  these  secondary  easements  as  appurtenances 
of  the  former: — "Omnia  jura  prsenotata  et  omnes  servitutes 
simt  de  pertinentiis  tenementorum,  et  pertinent  a  tenemento  ad 
tenementa;  et  habent  hujusmodi  pertinentisB  suas  pertinentias, 
sicut  ad  jus  pascendi  et  ad  pasturam  pertinet  via  et  liber  ingres- 
sus  et  egressus.  Et  eodem  modo  ad  jus  fodiendi,  falcandi,  et 
secandi,  hauriendi,  potandi,  piscandi,  venandi,  et  hujusmodi,  liber 
accessufl  et  recessus,  scilicet  via,  iter,  et  actus,  ratione  diversomm 
usuum  ut  supra.  Item  ad  jus  aquee  ducendae  pertinet  purgatio. 
Item  ad  iter,  secundum  quod  est  de  pertinentiis  pertinentiarum, 
vel  de  pertinentiis  per  se,  ut  si  via  per  se  oonoedatur  sine  alifi 
servitute,  pertinet  refectio,  sicut  ad  aquse  ductum  pertinet 
purgatio  "  (b). 

This,  like  the  general  case  of  implied  easements,  is  compre- 
hended under  the  maxim,  "  Lex  est  cuicimque  aliquis  quid  con- 
cedit,  concedere  videtur  et  id  sine  quo  res  esse  non  potuit "  (c). 

Thus,  too,  in  the  civil  law,  the  right  to  a  servitude  drew  with 
it  a  right  to  such  secondary  servitudes  as  were  essential  for  its 
enjoyment  (^). 

In  doing  the  works  which  are  necessary  for  the  enjoyment  of 


Extent  of 
domiDant 
owi)er*8  right. 


(a)  See  ante,  *' Easements  of  Ne- 
cessity," 

{b)  Bracton,  lib.  4,  f.  232  a. 

(c)  Liford's  Case  (1738),  11  Rep.  62  a. 
See  above,  p.  488. 

{d)  Qui  habct  haustum,  iterquoque 

.bere  videtur  ad  liuuriendum  et  (ut  ai  ; 


hal 


Keratins,  lib.  3,  mfmhranarvm)  srre  ei 
jus  hauriendi,  et  adeundi  ce6mim  sit, 
utrumque  habebit :  sive  tantum  hau- 
riendi, inesse  et  aditum,  sire  tantom 
adeundi  ad  fontem,  inesee  et  bauf;tiiiiL 
HfiBC  de  hau&tu  et  fonte  private.— Dig. 
,  3,  3,  }  3,  de  aerv.  prtsi.  ra^t. 
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the  easement,  the  owner  of  the  dominant  tenement  may  do  every-     Extent  of 
thing  that  is  required  for  the  full  and  free  exercise  of  his  right.       owner's  right. 

Thus,  it  has  been  held,  that  the  grant  of  a  right  of  way,  with  senkoute  v. 
liberty  to  make  and  lay  causeways,  and  to  use  and  enjoy  the  same,  Christian. 
with  wains,  carts,  waggons,  and  other  carriages,  and  to  carry  coals, 
authorized  the  grantee  to  lay  a  framed  waggon-way  (e).  "  The 
question  is,"  said  Ashurst,  J.,  in  his  judgment  in  that  case, 
"  whether,  imder  this  general  grant  for  the  purpose  of  carrying 
coals  among  other  things,  he  has  a  right  to  make  antj  such  icatj  as 
is  neoessary  for  the  carrying  of  that  commodity.  There  are  no 
great  collieries  in  the  northern  part  of  the  kingdom  where  they 
have  not  those  framed  waggon- ways.  And  the  case  itself  expressly 
states,  that  the  defendant  cannot  so  commodiously  enjoy  this  way 
in  any  other  manner.  Therefore,  imder  the  original  grant,  he  has 
a  right  to  make  a  framed  waggon-way  along  the  slip  of  land  in 
question,  which  is  necessary  for  the  purpose  of  carrying  his  coals, 
it  being  in  the  contemplation  of  the  parties  at  the  time  of  making 
the  grant"  (/). 

Thus,  too,  in  Gerrardy,  Cooke  {g)^  where  the  grant  was  made  Oerrardv. 
of  a  piece  of  land,  as  a  foot  or  causeway,  with  "  all  other  liberties,  ^''^^^' 
powers,  and  authorities  incident  or  appurtenant,  needful  or  neces- 
sary, to  the  use,  occupation,  or  enjoyment  of  the  said  road,  way, 
or  passage,"  it  was  held,  that  the  grantee  had  a  right  to  put  a 
piece  of  flag-stone  upon  a  part  of  the  land  in  front  of  a  door 
opened  by  him  from  his  house,  it  being  proved  that  it  was  usual 
to  put  down  such  flag-stones  before  doorways,  and  that  the 
doorway  in  question  could  not  have  been  so  conveniently  used 
without  it  (A). 

[In  Finlimon  v.  Porter  («),  the  grantee  of  an  easement  of  a  FinUnson  y. 
drain,  with  a  right  to  enter  and  repair  it,  was  held  entitled  to 
deepen  it  in  order  to  adapt  it  to  the  sewer  as  altered  by  the  local 
authority. 

{e)  Senhome   v.    Christian    (1787),    1  shoes,  let  him  now  pluck  on  his  boots." 

T.  K.  660.     [Ci,  Bishop  y.  North  (IS4Z),  — Cfited  2  Doug.   747,  4th  ed.     This, 

12  L.  J.  N.  8.  Exch.  362.]  however,  is  clearly  not  law. 

(/)  In  an  early  case,  6  Edw.  4,  it  was  (^)  (i806),  2  Bos.  &  Pul.  N.  R.  109. 

^ter  ^^LlZlLZ'^i  ^lK.fl«^  W  ^^^''^'  ^'  ^^''^^^  (1628),  Het- 

enter  tor  tne  purpose  of  repairing  unless      ^  j  '««   ««  o^  .    t? ..«-,«.  ^     »-„*  /i'-^-y\ 

the  way  was  altogether  impassible;  it  l^^i?L^^?t:  S^V^l  \^''/      '^^  ' 

was  not  sufficient^'that  it  J^uld  not  be  \  S^^/gH^J  S^'^i    Anf   W  ^^' 

used  so  conyeniently  as  before ;  and  on  l^^Z/o^^f  V  E^;  ^n    Vn-^'Z^' 

the  inconvenience  U>  the  party  entitied  ^*^^^  (^^^^J'  ^  ^^*»  ^^^  ,  8  R.  R.  <01. 

to  the  way  being  urged,  and  that  he  («)  (1876),  L.  R.  10  Q.  B.  188.     Dist. 

would  be  without  remedy,  Suit,  J.,  said,  Taylor  v.  Corporation  of  St,  Helen'' s  (1877), 

**If  he  went  that  way  before  in  his  L.  R.  6  Gh.  Div.  264. 


Torter 
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Extent  of         [«  jf  jq^  grant  to  me  over  a  field  a  right  of  carriage-way  to  my 
owner*8  right,  house,  I  may  enter  upon  your  field  and  make  over  it  a  carriage-way 
suflScient  to  support  the  ordinary  traffic  of  a  carriage-way"  (it). 

In  Knox  v.  Sansom  (/),  it  was  held  upon  the  evidence  that  a 
right  of  way  for  carriages  and  carts  included  the  right  of  turning.] 
According  to  Dand  v.  Kingscote  (w),  the  grantee  of  a  mine  is 
entitled  to  a  wayleave  "reasonably  sufficient"  to  enable   the 
grantee  to  get  the  coals. 
Civil  law.  By  the  civil  law  the  owner  of  the  dominant  tenement  had  a 

right  to  do  whatever  was  requisite  to  secure  to  himself  the  fullest 
enjoyment  of  his  servitude,  so  long  as  he  did  not  impose  any 
additional  burthen  upon  the  servient  heritage  (n).  And  this  right 
extended  to  the  justification  of  any  trespass  committed  by  him 
and  his  workmen  on  any  part  of  the  servient  heritage  (loca  qusB 
non  servient),  in  the  execution  of  such  works  as  were  necessary 
for  the  enjoyment  of  the  servitude  (o).  And  the  owner  of  the 
servient  tenement  was  prevented  from  doing  on  the  land,  not  only 
anything  immediately  injurious  to  the  easement,  but  anything 
which,  by  obstructing  the  incidental  right  of  repair,  would  indi- 
rectly be  productive  of  the  same  consequence:  in  addition  to 
which,  in  the  case  of  a  watercourse,  the  servient  tenement  was 
expressly  subjected  to  the  obligation  of  leaving  a  passage  for  the 
nearest  access  of  the  owner  of  the  dominant  tenement  and  lus 
workmen,  and  also  a  sufficient  space  on  each  side  of  the  stream  for 
depositing  the  necessaiy  materials  {p). 

So,  too,  if  the  easement  were  a  right  of  way,  which  could  not 


{h)  Per  Jessel,  M.  R.,  in  Newcomen  oautmn  sit. — Big.  8,  4,  11,  com.  pned. 

y.  CouUon  (1877),  L.  R.  6  Ch.  Div.  at  {p)  Refeotionia  gratia,  aooedendi  ad 

6,   143.    Gf.  Abton  y.  Fenton  (1823),  1  ea  loca,  quae  non  seryiant,  facoltas  tii- 

.  &  0.  195.  buta  est  his,  quibos  seryitus  debetor: 

(I)  (1877),  26  W.  R.  864.  qua  tamen   acoedere    eis    ait   necease: 

\m)  (1840),  6  M.  &  W.  198 ;  65  R.  R.  nisi    in    cessione  servituds  nominatim 

660.     Cf.  Batten  Foolly,  Kennedy y  [1907]  preefinitum  sit,  quH  accederetur ;  et  ideo 

1  Gh.  266.  nee  seoondom  rivum.  nee  suprlL  eum,  a 

(n)  Qointus  Mucins  scribit,  cum  iter  forte  sub  terr&  aqua  duoatur,  locum  reli- 

aquae  yel  quotidianoB,  yd  SBstivae,  yel  qu8B  giosum  dominus  soli  faoere  poteftt,  ne 

intervalla  long^ora  habeat,  per  alienum  seryitus  intereat ;    et  id  yerum  est. — 

fundum  erit,  (licere)  iistulam  suam  yel  Ibid. 

Actilem,  yel  cujualibet  generis  in  riyo  Si  prope  tuum  fundum  jus  est  mlhi 

ponere,  quae  aquam  latiCis  exjprimeret ;  aquam  rivo  dHcere,  tacita  hsec  jure  w* 

et  quod  vellet  in  riyo  faoere  licere,  dum  quuntur — ut  reficere  mihi  riyum  lioent : 

ne  domino   prsedii   aquagium  deterius  ut  adire,  qud  proximo  poesem  ad  i^- 

faceret. — Dig.  8,  3,  16,  de  sery.  prsed.  ciendumeumego,  fabriquemei:  itnn,ut 

rust.  spatium  relinquat  mihi  dominus  fundi, 

(o)  Sed  et  depressurum  yd  adleyatu-  quo,  dextr^  et  sinistrd,  ad  rivum  adeam. 

rum  rivum,  per  quem  aquam  jure  duoi  et  quo  terram,  limum,  lapidem,  arenam, 

potestatem  liabes ;  nisi  si,  ne  id  faceres,  calcem  jacere  poeaim. — Ibidem,  f  I. 
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be  enjoyed  without  the  construction  of  works  (opere  facto),  the  Extent  of 
grant  carried  with  it  a  right  to  dig  and  lay  materials  upon  the  owner*8  right, 
soil  (q) ;  or  if  the  position  of  the  servient  land  were  higher  than 
the  house  to  which  the  right  was  granted,  and  no  level  passage 
existed  across  the  land,  to  cut  steps  or  slopes  in  the  soil  for  the 
more  convenient  use  of  the  easement,  provided  no  greater  injiuy 
were  committed  than  was  necessary  for  the  enjoyment  of  the  right 
of  way  (r). 

But  in  doing  these  works  for  the  enjoyment  of  an  easement,  the  No  nnneces- 
owner  of  the  dominant  tenement  must  not  do  anything  to  alter  the  tobe  done  to 
accustomed  mode  of  enjoyment  in  such  a  manner  as  to  impose  a  ffT^'^^x 
greater  burthen  upon  the  servient  tenement. 

"I  agree  with  the  proposition,"  said  Eooke,  J.,  in  the  case  of 
Gerrard  v.  Cookey  "that  the  grantee  may  use  the  way  in  the 
manner  which  is  most  convenient  to  himself,  if  he  does  not 
thereby  produce  inconvenience  to  the  grantor ; "  a  position  with 
which  Chambre,  J.,  agreed,  observing,  "  if  any  injury  had  been 
sustained  by  the  grantor,  it  might  make  a  difference." 

"  Eeficere  autem  est,"  says  Bracton,  "  id  quod  comiptum  est  in  Bracton. 
pristinum  statum  reformare.  Ei  vero  permittitur  reficere  et  pur- 
gare  rivum  qui  jus  habet  servitutis,  et  qui  aqusB  ducendsB  causA 
id  fecit.  In  pristinum  statum  dico,  quia  si  quis  rivum  deprimit  vel 
attoUit,  dilatat  vel  extendit,  operit  apertum  vel  qu&  per  excessum 
delinquit"  («). 

"Sed  non  potest  quis  sub  specie  refectionis  deterius  aliquid 
facere,  nee  altius  nee  latius  nee  humilius  nee  longius  aliquid 
facere"(0. 

So  also  by  the  civil  law,  a  party  entitled  to  a  right  of  way  could  Ci?a  law. 
not  compel  the  owner  of  the  land  to  allow  him  to  repair  it  with 
stones  (silice),  unless  there  was  an  express  stipulation  to  that  effect. 
"  Sed  de  refectione  vise  et  interdicto  uti  possumus,  quod  de  itinere 
actuque  reficiendo  competit;  non  tamen,  si  silice  quis  sternere  velit : 
nisi  nominatim  id  convenit"  {u). 


{q)  Si  iter  legatnm  sit,  qua,  nisi  opere  janoam  meam  jnre  facere  possum  ;  dam 

facto,  in  non   possit,   lioere    fodieudo,  ne  quid  ultra,  quam  quod  necesse  est, 

Bubstmendo,  iter  faoere,  Proculus  ait. —  itineris  oau^d  demoliar. — Dig.  8,  2,  20, 

Diar.  8,  1,  10,  de  serv.  §  1,  de  serv.  prced.  urb. 

(r)  Si  domo  mea  altior  area  tua  esset,  ^^^  ^^  ^  ^  233,  a.     [Dist.  FinUnson 

tuque  mihi  per  aream  tuam  in  domum  ^          ^^           >       j- 

nie  un  ire  agere  ceesisti,  nee  ex  piano  '       «          u 

aditus  ad  domum  meam  per  aream  tuam  (0  ^"^-  *,  n.  234  b. 

esset,  vel   graduB,  vel   olivos,  propius  (w)  Dig.  8,  5,  4,  §  5,  si  serv.  vind. 
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No  nnneoes- 

sary  damage 

to  be  done  to 

servient 

tenement. 


Dominant 
owner  bound 
to  repair 
damage  done. 


Restoration  of 
servitude  to 
its  original 
condition. 


In  like  manner,  a  party  having  the  right  of  receiving  water 
through  a  pipe  could  not  substitute  for  it  a  stone  conduit.  "  Rect^ 
placuit,  non  alids  per  lapidem  aquam  duci  posse,  nisi  hoc  in  servi- 
tute  constituend&  comprehensum  sit ;  non  enim  consuetudinis  est, 
ut  qui  aquam  habeat,  per  lapidem  statum  ducat :  ilia  autem,  qnse 
ferd  in  consuetudine  esse  sclent,  ut  per  fistulas  aqua  ducatur,  etiam 
si  nihil  sit  comprehensum  in  servitute  constituendU,  fieri  possunt ; 
ita  tamen,  ut  nullum  damnum  domino  fundi  ex  his  detur"  {x). 
But  he  had  a  right  even  without  any  express  stipulation  to  repair 
it  in  the  ordinary  way,  provided  he  thereby  did  no  unnecessary 
harm  to  the  owner  of  the  land. 

In  entering  upon  the  neighbouring  soil  for  the  purpose  of  doing 
these  necessary  works,  the  owner  of  the  dominant  tenement  was 
boimd  not  only  to  exercise  ordinary  care  and  skill,  but  also  to 
repair,  as  far  as  he  could,  whatever  damage  his  labours  might  have 
caused  to  the  servient  tenement  (y).  This,  however,  must  not 
be  confounded  with  damage  to  the  servient  tenement  naturally 
arising  from  the  easement  itself,  as  where  a  stream  of  water  over- 
flowed its  banks  in  consequence  of  rain  or  the  rising  of  a  new 
spring  in  it  (s). 

As,  however,  these  ancillary  servitudes  were  only  conferred  for 
the  full  enjoyment  of  the  primary  servitude,  they  ceased  upon  its 
extinction  {a). 

As  a  general  rule,  the  right  of  repair  extended  no  farther  than 
to  restore  the  servitude  to  its  original  condition  (ad  pristinam  for- 
mam  (b)) ;  though  such  restored  servitude  needed  not  to  be  speci- 
fically in  the  same  state ;  thus  a  bridge  might  be  built,  if  the  waj 
were  otherwise  impassable  (c). 


{x)  Dig.  89,  3,  17,  §  1,  Be  aqa&  et  aq. 
pi.  arc. 

{y)  Si  fistnlffi  per  qoas  aquam  duoas, 
eedibus  meis  applicatee,  damnum  mihi 
dent,  in  factum  actio  mihi  competit; 
sed  et  damni  inf  eoti  stipulari  k  te  potero. 
—Dig.  3,  2,  18,  de  serv.  prasd.  urb. 

{z)  ServituB  naturaliter,  non  manu- 
f  acto,  Isedere  potest  f  undum  servientem ; 
quemadmodum  si  imbri  oresoat  aqua  in 
rivo,  aut  ex  agris  in  eum  oonfluat,  aut 
aquae  fons  secundum  rivum,  yel  in  eo 
ipso  inventus  posted  fuerit. — Dig.  8,  3, 
20,  6  1,  de  serv.  prsed.  rust. 

(a)  Labeo  ait :  si  is,  qui  haustum 
habet,  per  tempns,  quo  servitusamittitur, 
ierit  aa  fontem,  nee  aquam  hauserit,  iter 


quoque  eum  amississe. — ^Dig.  8,  6,  17, 
quemad.  serr.  amit. 

(b)  Refioere  sic  aocipimus,  ad  pristi- 
nam formam  iter  et  actum  reduoere; 
hoc  est,  ne  quis  dilatet,  aut  prodocat, 
aut  deprimat,  aut  exaggeret— et  aliud 
est  enim  refioere,  longe  aliud  hoen,— 
Dig.  43,  19,  3  §  15,  de  itinere. 

(c)  Apud  Labeonem  quseritur-^i 
pontem  quis  novum  velit  faoere  tic 
muniendse  causd :  an  ei  permittator  f  rt 
ait  i>ermittendum,  quasi  pars  sit  r^ec- 
tionis  hujusmodi  munitio.  £t  ego  poto 
veram  Labeonis  sententiam,  si  modo 
sine  hoc  oommeari  non  possit.— Ibid. 
{  16. 
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It  might  be  provided  by  express  stipulation,  that  the  owner  of  Rights  of 
the  dominant  tenement  should  not  have  any  right  to  repair,  or  owner  maj  be 
only  to  a  certain  extent  (d) .  ^^^  ^^ 

[The    incidents    or    secondary    easements    discussed    in    this  stipulation. 
chapter  form,  in  most  cases,  one  entire  right  with  the  principal 
easement  (e).] 


(d)  "Fieri  antem  potest,  nt  qni   jus  ad  oertnm  modum  refioiendi  jus  sit. — 

eondi  habeat  et  agendi,  refioiendi  jus  Ibid.  }  14. 

non  habeat;  quia  in  servitute  oonsti-  (e)  Peter  y.  Daniel  (1848),  6  0.    B. 

tnendft  cautum  sit,  ne  ei  refioiendi  jus  668 ;  Beeeton  y.  Weate  (1856),  5  El.  &  Bl. 

sit;   aut  sio,  ut  si  yelit  refioere,  usque  986. 


3:> 
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CHAPTER  III. 


EXTBNT  AND  MODE  OF  ENJOYMENT. 
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As  every  easement  is  a  restriction  upon  the  rights  of  property 
of  the  owner  of  the  servient  tenement,  no  alteration  can  be  made 
in  the  mode  of  enjoyment  by  the  owner  of  the  dominant  heritage, 
the  effect  of  which  will  be  to  increase  such  restriction  (a).  Suppos- 
ing no  express  grant  to  exist  (ft),  the  right  must  be  limited  by  the 
amount  of  enjoyment  proved  to  have  been  had  (c). 

Thus,  it  is  laid  down  in  RoUe's  Abridgment — ^if  A.  be  seised  in 
fee,  and  grant  to  B.  a  right  of  way  to  a  certain  close,  B.  cannot 
use  that  way  to  go  to  other  closes  without  first  going  to  the  close 
specified  in  the  grant  (</).  But  it  was  said  that  if  a  defendant 
justifies  under  a  right  of  way  from  D.  to  Blackacre,  if  the  plaintiff 
replied  that  at  the  time  of  the  trespass  the  defendant  went  with 
his  carriages  from  D.  to  Blackacre,  and  thence  to  a  mill,  the 
replication  would  not  support  the  action,  for  when  he  was  in 
Blackacre  he  might  go  where  he  pleased  (e).  But  it  seems,  that 
if  a  man  have  a  way  for  carriages  from  D.  to  Bljuikacre  over  my 
close,  and  afterwards  he  purchase  land  adjoining  to  Blackacre,  he 
cannot  use  the  aforesaid  way  with  carriages  to  the  land  adjoining, 
though  he  go  first  to  Blackacre  and  from  thence  to  the  land 
adjoining,  for  this  might  be  greatly  prejudicial  to  my  close;  but 
it  seems  that  if  I  wish  to  help  myself  I  ought  to  show  this  special 
matter,  and  that  he  uses  it  for  the  land  adjoining  (/). 


(a)  [See*  as  to  light,  Ankertion  v.  Co«- 
nelly,  [1906]  2  Ch.  644 ;  [1907]  1  Ch. 
C78.] 

[h)  [In  the  case  of  express  grants, 
the  easement  may  be  such  a«  altogether 
to  exclude  the  owner  of  the  servient 
tenement  from  participation,  as  where 
the  exclusive  use  of  a  drain  is  granted  ; 
see  Lee  v.  Steiemon  (1858),  El.  Bl.  &  El. 
512;  Goodhart  v.  Huett  (1S83),  L.  R. 
25  Ch.  D.  182,  190;  Rrilly  v.  Booth 
(1890),  44  Ch.  Div.  12.  And  see  Hhodeit 
V.  Bullard  (1806),  7  East,  116,  for  an 
instance  of  a  right  in  the  nature  of  an 
easement  determinable  on  the  removal 


of  the  subject-matter.  With  regard  to 
express  grants  of  ways,  see  above, 
p.  367  et  seq.  Cf.  also,  upon  the  ques- 
tion of  express  gn^ant,  Van  Diemen*  lA»d 
Co.  V.  Marine  Board  of  Table  Cape,  [1906] 
A.  C.  92.] 

(c)  [See  per  Kekewich,  J.,  Milner*  Sefi 
Co,,  Lid,  V.  Great  Northern  and  dtf 
Jtaihcay,  [1907]  1  Ch.  208,  at  p.  220.] 

(d)  Chemin  private,  A.  (Comment 
poet  estre  use),  pi.  1,  JTodder  t.  HolmtM, 

(e)  Ibidem,  pi.  2.  Saunders  v.  Mote. 
Vide  Stott  V.  Stott  (1812),  16  East,  3«; 
14  R.  R.  364. 

(/)  Chemin  private,  pL  3,  S.  C. 
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In  the  later  case  of  Lawton  v.  Ward  (g)^  the  defendant  justified 
under  a  right  of  way  for  carts  and  carriages  to  a  close  called  C. 
The  plaintiff  replied  that  the  defendant  drove  the  carts  to  C,  and 
also  further  to  D.  The  plaintiff  upon  demurrer  to  the  rejoinder 
had  judgment ;  and  it  was  resolved,  **  that  the  defendant  had  not 
pursued  his  prescription,  for  the  prescription  is  to  go  to  0 ;  that 
when  he  goes  to  C,  and  farther  to  D.,  he  has  not  authority  to  do 
iV  And  Powell,  J.,  jun.,  said,  "That  the  difference  is,  where 
he  goes  farther,  to  a  mill  or  a  bridge,  there  it  may  be  good ;  for 
by  the  same  reason,  if  the  defendant  purchases  1,000  closes,  he 
may  go  to  them  all,  which  would  be  very  prejudicial  to  the 
plaintiff."  And  for  authorities  they  relied  upon  1  RoUe,  Abr. 
391,  pL  3  ;  1  Mod.  190  {h) ;  3  Keble,  348  (i). 

So,  in  Senhouse  v.  ChristiaUy  where  a  right  of  way  was  granted, 
with  liberty  to  make  causeways,  &c.,  it  was  held  that  no  right 
was  confcKred  upon  the  party  to  make  a  transverse  way,  which 
would  have  imposed  an  additional  burthen  upon  the  servient 
tenement  {k). 

[In  Harris  v.  Flower  4"  8on%  (I)  the  point  was  neatly  raised.  SanrU  v. 
In  that  case  it  was  claimed  that  a  grant  of  a  right  of  way  to.  the 
defendants'  predecessor  in  title  did  not  authorize  the  use  of  the  way 
as  a  means  of  access  to  buildings  erected,  subsequently  to  the  date 
of  the  grant,  partly  on  the  land  to  which  the  right  of  way  was 
appurtenant,  and  partly  on  other  land,  the  buildings  on  the  other 
land  having  no  means  of  access  except  over  the  way  in  question. 
Swinfen  Eady,  J.,  before  whom  the  action  was  tried,  treated  the 
question  rather  as  one  of  construction,  and  as  being  governed  by 
the  decisions  in  United  Land  Co,  v.  Oreat  Eastern  Rail.  Co.  (w), 
Netccomen  v.  Coul8on{n)y  and  Fuich  v.  Great  Western  Rail.  Co.  (o), 
and  held,  following  those  decisions,  that,  the  user  by  the 
defendants  being  bon&  fide  for  the  purpose  of  access  to  the  land  to 
which  the  right  of  way  was  appurtenant,  and  none  the  less  so 


io)  (1697),  1  Lord  Raymond,  75;  S.C., 
1  Liutwyche,  111,  nom.  Laughton  v. 
Ward, 
{h)  \ Howell  V.  King,  1686.] 
(i)  See  per  Parke,  B.,  in  Colchester  v. 
Hoberts  (1839),  4  M.  &  W.  774,  ace.  ; 
and  see  Cotcling  v.  Higginson  (1838),  4 
M.  &  "W.  245;  J)andY.  Kingscote  (1840), 
55  R.  R.  660 ;  6  M.  &  "W.  174  ;  [Skull 
▼.  Olenister  (1864),  16  C.  B.  N.  S.  81  : 
WiUiams  v.  James  (1867),  L.  R.  2  C.  P. 
677  ;  bidder  v.  North  Stafordshire  Hail. 

32 


Co.  (1878),  L.  R.  4  Q.  B.  Div.  412 ; 
Finch  V.  Great  Western  Rail.  Co.  (1879), 
L.  R.  6  Exch.  D.  254  ;  Satnerset  v.  Great 
Western  Rail.  Co.  (1882),  46  L.  T.  Rep. 
883  T 

{k)  (1787),  1  T.  R.  560;  1  R.  R.  300. 

(/)  (1905),  90  L.  T.  669 ;  on  appeal, 
91L.T.  816. 

(m)  Above,  p.  360. 

(w)  Above,  p.  361. 

(o)  Above,  p.  363. 

(2) 
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[because  a  portion  of  the  building  ei*ected  on  that  land  extended 
beyond  its  bouhdarj,  the  defendants  were  entitled  to  the  user  of 
the  right  of  way  claimed  by  them  and  the  action  failed. 

But  this  decision  was  reversed  by  the  Court  of  Appeal  on  the 
ground  that  the  user  claimed  by  the  defendants  was  in  excess 
of  the  grant  and  would  increase  the  burden  on  the  servient 
tenement. 

In  Finch  v.  Great  Western  Bail.  Co,  (o),  by  virtue  of  an  award 
made  under  an  Indosure  Act,  a  way  was  to  *' remain  a  private 
carriage  road  and  drift  way  for  the  use  of  the  respective  owners 
and  occupiers  for  the  time  being  of  "  the  land  over  which  the  way 
passed  and  other  specified  premises.  Part  of  the  land  over  which 
the  way  passed,  which  had  been  pasture  land,  was  converted  by 
the  defendant  company  into  a  cattle  pen  for  storing  cattle  in 
transit,  and  the  user  of  the  way  was  thereby  much  increased.  It 
was,  however,  held  that  the  railway  company  were  justified  in 
the  new  user. 

It  is  to  be  observed  that  the  new  user  in  effect  imposed  on  the 
servient  tenement  a  liability  in  respect  and  for  the  benefit  of  the 
railway  company's  whole  rail\vay  system,  and  not  merely  of 
the  land  over  which  the  way  passed,  which,  imder  the  terms  of  the 
award  above  cited,  would  appear  to  have  been  expressly  made  the 
dominant  tenement.  This  difficulty  was  discussed  and  explained 
in  Harris  v.  Fhwer  8f  Sons  ( p)  by  Eomer,  L.  J.,  in  whose  judg- 
ment the  following  passage  occurs :  "  As  to  Finch  v.  Ghreat  Western 
Rail,  Co,j  that,  no  doubt,  is  a  case  of  considerable  difficulty — one 
which  is  upon  the  border  line.  I  gather  that  the  judges  in  that 
cose  came  to  the  conclusion  that  what  the  railway  company  were 
doing  was  done  in  substance  for  the  due  enjoyment  of  the  dominant 
land.  They  were  using  the  dominant  land  for  the  purpose  of 
penning  cattle,  and  no  doubt  the  cattle  were  intended  ultimately 
to  be  sent  all  over  the  railway  system.  But  the  ground  of  the 
decision  was  that  the  railway  company  were  entitled  to  use  the 
dominant  land  for  the  purpose  of  a  cattle  pen  just  as  they  might 
have  erected  a  slaughter-house  upon  it.  To  my  mind  that  case 
only  turned  on  the  question  of  fact  whether  what  the  railway 
company  did  was  for  the  enjoyment  of  the  dominant  tenement  in 
accordance  with  the  right  of  way  granted." 


(o)  (1879),  L.  R.  6  Ex.  D.  264  ;  above,  p.  863. 
(p)  Above,  p.  499. 
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[The  question,  in  all  oases  one  of  oonstruotion,  whether  the 
grant  is  for  a  limited  purpose  or  a  general  grant,  has  already  been 
discussed  (/?).] 

If  a  man  increases  the  size  of  an  ancient  window  (;),  it  is  clear  Alteration  of 
that  he  has  no   title  to  the  additional  quantity  of  light  thus  t^^^t. 
received  by  him  (r). 

[It  has  also  been  decided  that  the  dominant  tenement,  having 
ancient  windows  overlooking  the  servient  tenement,  may  not  be  so 
altered  as  to  make  the  unobstructed  access  of  light  to  the  ancient 
windows  more  necessary  to  the  enjoyment  of  the  dominant  tenement 
than  they  were  before  the  alteration,  so  as  to  render  actionable  an 
obstruction  which  would  not,  before  the  alteration,  have  been  an 
illegal  interference  with  the  right. 

Thus,  in  Ankerson  v.  Connelly  {t)y  the  dominant  tenement  was  AnJanonv, 
originally  so  lighted,  otherwise  than  by  means  of  certain  ancient  ***  ^' 
windows,  as  to  have  ample  light  without  the  light  coming  through 
those  windows,  and  an  obstruction  of  those  windows  would  not 
therefore  have  been  actionable  under  the  rule  laid  down  in  Colh  v. 
Home  and  Colonial  Stores^  Ltd,  («) ;  subsequently  an  alteration  was 
made  in  the  dominant  tenement,  whereby  practically  the  whole  of 
the  light  other  than  that  coming  through  the  ancient  windows  was 
excluded,  and  the  unobstructed  access  of  light  through  those 
windows  rendered  of  supreme  importance  to  the  dominant  tene- 
ment. It  was  held  that  an  increased  burden  was  sought  to  be 
imposed  on  the  servient  tenement,  and  that  the  proprietor  thereof 
was  entitled  to  obstruct  the  ancient  lights  in  the  same  manner  and 
to  the  same  extent  as  he  would  have  been  entitled  to  do  before  the 
alteration  of  the  dominant  tenement.] 

How  far  such  alteration  operates  to  defeat  the  right  altogether 
will  be  hereafter  considered  (m). 

So,  too,  by  the  civil  law,  a  party  entitled  to  a  flow  of  water,  for  Ciyil  law. 
irrigation  or  other  purposes,  was  not  allowed  to  impart  the  use 
of  it  to  his  neighbours  {x) ;  nor,  as  it  appears,  even  if  he  himself 

(p)  Above,  p.  367  ;  cf.,  as  to  a  reser-  and  glazing-;  Turner  v.  Spooner  (1861), 

vation  of  the  free  runniog  of  water  and  1  Drew.  &  Sm.  467  ;  7  Jar.  N.  S.  1068 ; 

soil,  Chadwick  y.  Marsden  (1867),  L.  R.  and  see  post.] 
2  Exch.  286.  («)  [1904]  A.  C.  179 ;  above,  p.  324. 

(q)  [Cf .,  as  to  watercourses,  Tayhr  v.  {t)  [1906]  2  Ch.  644  ;  [1907]   1  Ch. 

Corporation  of  St.  Helen's  (1877),  L.  R.  678. 

6  Ch.  Div.  264  ;  Frechette  v.  Compagnie  («)  Post,  Part  V.  Chap.  II.  Sect.  3. 

Manujaeturikre  de  St,  Hyctdnthe  (1883),  (x)  £x  meo  aqase  dactu,  Labeo  scribit, 


L.  R.  9  Ap.  Cas.  170.1  oailib^t   posse  me  vicino  commodare  ; 

(r)  [Bat  he  may  obtain  increase  of      Procolus  contrii,  ut  ne  in  meam  partem 

lignt  by  altering  his  mode  of  framing      fandi  aliam.  qoam  ad  qoam  servitos 
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purohaBed  the  adjoining  lands  would  he  be  entitled  to  take  a 
larger  quantity  of  water  than  before  for  the  use  of  his  estate  (y) ; 
for  in  detennining  the  amount  of  a  servitude,  regard  is  to  be  had 
to  the  accustomed  mode  of  enjoyment  rather  than  the  necessity 
of  the  dominant  tenement.  A  party  having  acquired  the  ease- 
ment tigni  immittendi,  could  not  increase  the  number  of  beams 
which  his  neighbour  was  bound  to  support,  and  might  be  com- 
pelled to  remove  any  additional  ones  inserted  by  him  (2). 

The  pulling  down  of  a  house  for  the  purpose  of  repair  does  not, 
by  the  law  of  England,  even  when  construed  most  strictly,  cause 
the  loss  of  any  easement  attached  to  it,  if  it  be  accompanied  by 
an  intention,  acted  upon  within  a  reasonable  time,  of  rebuilding 
it  (a). 

By  the  civil  law,  the  mere  destruction  either  of  the  dominant 
or  servient  tenement  extinguished  a  servitude,  though  it  was  held 
to  revive  if  the  house  was  built  on  the  same  site  and  of  the  same 
dimensions  as  before  (6). 

A  mere  alteration  in  the  mode  of  enjoyment,  as  the  change  of 
a  mill  from  a  fulling  to  a  grist  mill,  or  the  like  (c),  whereby  no 
injury  is  caused  to  the  servient  heritage,  or  a  trifling  alteration  in 
the  course  of  a  watercourse  (rf),  does  not  destroy  the  right. 

By  the  civil  law,  the  owner  of  the  dominant  tenement  might 
msike  any  alteration  in  the  mode  of  enjoying  his  servitude,  pro- 
vided he  thereby  imposed  no  additional  burthen  on  the  servient 
heritage ;  he  might  make  the  oondition  of  his  neighbour  better, 
but  not  worse  {e). 


adquisita  sit,  nti  ea  poasit.  Procnli 
sententia  verior  est. — Dig.  8,  3,  24,  de 
serv.  praed.  mst. 

(y)  Non  modns  pTaediorom,  sed  ser- 
vitns  aquae  ducended  terminum  fadt. — 
Cod.  3,  34,  12,  de  serv.  et  aqnft. 

(z)  Si,  cum  meus  proprius  esset  pa- 
ries, passns  sim  (te)  immittere  tigoa, 
quae  antea  habueris,  si  nova  velis  im- 
mittere, prohiberi  k  me  potes  ;  imo  etiam 
agere  tecum  potero,  ut  ea  qua  nova  immi' 
seris,  toUas. — Dig.  8,  6,  14,  si  serv.  vind. 

(a)  ZuUrePa  Case  (1738),  4  Rep.  86. 
[Aiid  this  intention  wiU  be  presumed,  no 
evidence  of  the  intention  being  neces- 
sary. Smith  V.  Mxter,  [1900]  2  Ch. 
138.  The  reason  is  obvious,  viz.,  that 
it  is  incidental  to  all  houses  to  be  re- 
paired and  ut  some  time  to  be  rebuilt, 
and  the  right  when  acquired  it«  acquired ' 
for  the  tenement  with  such  incidents.  If 


this  were  not  so,  no  prescriptive  right 
could  be  acquired  in  respect  of  a  mes- 
suage or  any  artificial  stmcture.]  See 
also  Moore  v.  JRaweon^  post,  * '  Extinguish- 
ment of  Easements." 

(b)  8i  sublatum  sit  asdificiam  ex  quo 
stillieidium  cadit,  ut  eadem  specie  et 
qualitate  reponatur,  utilitas  exigit,  ut 
idem  intellig^tur :  nam  alioquin,  si  quid 
strictids  interpretetur,  aliud  est,  quod 
sequenti  loco  ponitur;  et  ideo,  suhlato 
sedificio,  ususiructus  interit,  quamvis 
area  pars  est  aedifioii.— Dig.  8,  2,  20, 
§  2,  de  serv.  pra&d.  urb. 

{c)  LuttreVs  Case  (1738),  4  Rep.  86 ; 
{Baxendale  v.  McMurray  (1867\  L.  B. 
2  Ch.  790.1 

id)  ffallY,  Swift  (1838),  6  Scott,  167 ; 
4  Bing.  N.  C.  381. 

(e)  Dig.  8,  2,  20,  §  6,  de  serv.  pned. 
urb.  post. 
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This,  however,  must  he  taken  with  some  qualification  when  Alteration  erf 
applied  to  the  case  of  natural  easements.  The  owner  of  land  in  tenement, 
which  a  spring  took  its  rise,  or  upon  which  rain  fell,  was  allowed, 
for  the  necessary  purposes  of  cultivation,  a  reasonable  degree  of 
liberty  in  changing  the  course  of  the  water  running  to  his  neigh- 
bour's land,  though  he  might  thereby  make  the  servitude  more 
burdensome. 

"  It  seldom  happens,"  says  Pardessus  (/),  "  that  running  water,  Pardeesus. 
which  takes  its  rise  on  an  estate,  or  even  the  rain  water  which 
falls  upon  it,  is  absorbed  there  and  escapes  without  any  apparent 
issue.  Some  mode  of  discharge  is  then  necessary;  and  it  is  in 
the  obligation  to  suffer  this  discharge  that,  by  the  Code  (<;),  con- 
sists the  subjection  of  the  inferior  heritage  towards  those  whose 
lands  are  more  elevated,  to  receive  the  waters  which  flow  from 
them  naturally.  Even  if  this  discharge  should  be  prejudicial  to 
the  plantations  of  the  inferior  heritage,  or  should  prevent  its 
cultivation  by  bringing  down  upon  it  stones  and  sand,  no  action 
could  be  maintained  for  the  damage  so  done.  No  one  is  respon- 
sible for  the  effects  of  nature  (A).  The  case  even  cannot  be 
excepted,  where  for  more  than  thirty  years  (t),  whether  from  causes 
purely  natural,  such  as  the  scarcity  of  water,  whether  from  the 
sole  act  of  the  proprietor,  as,  for  example,  if  he  had  kept  the 
water,  or  in  any  other  manner  which  offered  a  large  service  for 
evaporation,  the  spring  should  have  had  no  issue  upon  the  inferior 
heritage.  As  such  rights  as  are  imposed  by  the  general  law,  and 
the  nature  of  things,  are  not  lost  by  mere  non-user,  whatever  time 
may  have  elapsed." 

'^  The  same  article  adds,  that '  this  obligation  applies  only  to 
the  waters  which  flow  naturally  without  any  act  of  man ' ;  those 
which  come  either  from  springs  or  from  rain  falling  directly  on 
the  heritage,  or  even  by  the  effect  of  the  natural  disposition  of 
the  places,  are  the  only  ones  to  which  this  expression  of  the  law 
can  be  applied.  He  who,  for  whatsoever  use  it  may  be,  shall 
employ  in  his  house,  or  on  his  heritage,  water  which  he  drew  from 
a  well,  reservoir,  &c.,  cannot  discharge  it  (faire  couler)  upon  the 
inferior  heritage  without  the  permission  of  the  proprietor.  A 
man  who  devotes  his  heritage  to  a  species  of  cultivation  requiring 


(/)  Traitc  des  Senritudes,  §  82  (7th  aotione  non  oontinentar. — Dig.  39,  3,  1, 

ed.  113).  ^  1,  de  aq.  et  aq.  pL  arc. 

(p)  Code  Civil,  Art.  640.  (i)  That  is  to  say,  the  period  of  pre- 

{h)  Qaod  si  naturd  aqua  noceret  e&  scription  bj  the  French  law. 
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AUeratioii  of  frequent  irrigation,  ought  to  make  at  the  extremities  of  his  land 
tenement,  ditches  to  receive  the  surplus  water  which,  without  this  precaution, 
Pardeesua.""  i^^^gbt  percolate  to  his  neighbour's  land.  The  latter  might  with 
reason  contend  that  such  a  process  is  not  natural,  and  would  not 
have  taken  place  but  for  the  act  of  man  (A*).  Conformably  to  this 
principle,  the  Code  (/)  does  not  permit  the  discharge  of  water  from 
a  roof  or  the  neighbouring  land,  even  though  it  might  happen 
that,  were  the  site  of  the  building  unoccupied  (vague),  the  rain 
which  fell  there  would  by  a  natural  servitude  flow  into  the  neigh- 
bouring land." 

"  It  would  appear,  however,  to  be  a  false  application  of  these 
principles  to  consider  as  the  act  of  man  the  fall  of  water  from  a 
fountain  newly  opened,  even  though  the  opening  has  been  caused 
by  the  labour  of  the  proprietor  of  the  land.  If  any  contest  arose 
as  to  the  obligation  to  receive  the  water,  the  question  for  the 
tribunals  to  decide  would  be — upon  which  heritage  the  water  would 
most  naturally  fall." 

"  It  is  not,  however,  to  be  understood  that,  because  the  flow  of 
water  must  not  be  caused  by  the  act  of  man,  therefore  the 
proprietor  who  transmits  water  to  the  inferior  heritage  is  not 
permitted  to  do  anything  on  his  own  land ;  that  he  is  oondenmed 
to  abandon  it  to  a  perpetual  sterility,  or  never  vary  the  course  of 
cultivation,  simply  because  such  acts  would  produce  some  change 
in  the  manner  of  discharging  the  water.  The  law  could  not  have 
had  this  intention ;  it  prohibits  only  the  emission  into  the  inferior 
heritage  of  the  waters  which  would  never  have  fallen  there  by  the 
disposition  of  the  places  alone.  It  neither  would  nor  could  refuse 
to  the  superior  proprietor  the  right  to  aid  and  direct  the  natural 
flow"(m). 


(k)  Idemque  ait,  et  ex  superiore  in 
inleriora  non  aquam,  non  quid  aliad 
immitti  licet ;  in  suo  enim  alii  hactentis 
faoere  licet,  quatenus  nihil  in  alienum 
immittat. — Dig.  8,  5,  8,  §  5,  si  eerv. 
▼ind. 

(/)  Art.  681. 

(m)  Heeo  autem  actio  locum  hahet  in 
damno  nondum  facto,  opere  tamen  jam 
facto;  hoc  est,  de  eo  opere,  ex  quo 
damnum  timetur ;  totiensque  locum 
habet,  quotiens  manu  facto  opere  agro 
aqua  nociturn  est ;  id  est,  cCim  quis 
manu  fecerit,  quo  aliter  flueret,  quam 
naturd  soleret ;  hi  forte  immittendo  earn 
aut  majorem  fecerit,  aut  dtatiorem,  aut 


vehementiorem :  aut  si  oompiimendo 
redundare  tffecit;  quod  si  natiir&  aqua 
noceret,  ea  actione  non  continentur. — 
Di^r.  39,  3,  1,  §  1,  de  aq.  et  sq.  pJ.  are. 

De  eo  opere,  qnod  agri  colenoi  caiusi 
aratro  factum  sit,  Quintus  Hucios  ait, 
non  competere  hanc  actionem.  Tre- 
batius  autem,  non  quod  a^ri,  sed  qiiod 
f  rumenti  duntaxat  qoferendi  caufSl  tntxo 
factum  sit,  solum  exoepit.— Ihid.  i  3. 

Sed  et  fossas  sg^rorum  sicoanaonim 
cau6&  factas,  Mucins  ait  fundi  oolendi 
oaut4  fieri ;  non  tamen  (oportere)  cor- 
rivandsB  aquas  cautk  fieri;  sio  eoim 
debere  quern  meliorem  agrum  sanm 
facere,  ne  vioini  deteriorem  faolat. — 
Ibid.  {  4  ;  vide  etiam  §{  5—11. 
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American 
deoiidons. 


In  the  American  Courts  questions  have  frequently  arisen  upon  Alteration  of 
the  conflicting  claims  of  different  owners  of  land  adjacent  to  a 
stream,  where  no  exclusive  right  has  heen  acquired  by  any  party. 

"The  proprietor  of  a  watercourse,"  says  Mr.  Justice  Story, 
"  has  a  right  to  avail  himself  of  its  momentum,  as  a  power  which 
may  be  turned  to  beneficial  purposes,  and  he  may  make  such  a 
reasonable  use  of  the  water  itself  for  domestic  purposes,  for  water- 
ing cattle,  or  even  irrigation,  provided  it  is  not  unreasonably 
detained  or  essentially  diminished ;  for  although,  by  the  case  of 
Weston  V.  Aiden  (w),  the  right  of  irrigation  might  seem  to  be 
general  and  xmlimited,  yet  subsequent  cases  have  restrained  it 
consistently  with  the  enjoyment  of  the  common  bounty  of  nature 
by  other  proprietors,  through  whose  land  a  stream  had  been 
accustomed  to  flow,  and  the  qualification  of  the  right  by  these 
decisions  is  in  accordance  with  the  common  law  "  (o). 

The  general  principle  governing  this  point  is  thus  stated  by 
Chancellor  Kent  in  his  learned  Commentaries  (p) : — 

"  Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally 
an  equal  right  to  the  use  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands,  as  it  was  wont  to  run  (currere  solebat),  with- 
out diminution  or  alteration.  No  proprietor  has  a  right  to  use  the 
water  to  the  prejudice  of  other  proprietors,  above  or  below  him, 
unless  he  has  a  prior  right  to  divert  it,  or  a  title  to  some  exclusive 
enjoyment.  He  has  no  property  in  the  water  itself,  but  a  simple 
use  for  it  while  it  passes  along.  Aqua  ciurit  et  debet  currere,  is 
the  language  of  the  law.  Though  he  may  use  the  water  while  it 
runs  over  his  land,  he  cannot  unreasonably  detain  it,  or  give  it 
another  direction,  and  he  must  return  it  to  its  ordinary  channel 
when  it  leaves  his  estate.  Without  the  consent  of  the  adjoining 
proprietors,  he  cannot  divert  or  diminish  the  quantity  of  water, 
which  would  otherwise  descend  to  the  proprietors  below,  nor  throw 
the  water  back  upon  the  proprietors  above  without  a  grant,  or  an 
uninterrupted  enjoyment  of  twenty  years,  which  is  evidence  of  it." 

"  This  is  the  clear  and  settled  general  doctrine  on  the  subject, 
and  all  the  difficulty  that  arises  consists  in  the  application." 

"The  owner  must  so  use  and  apply  the  water  as  to  work  no 
material  injury  or  annoyance  to  his  neighbour  below  him,  who 
has  an  equal  right  to  the  subsequent  use  of  the   same  water. 


(n)  7  Mass.  136. 

(o)  Tyfer    y.    TFilkinsotif 


N.  S.  R.  897. 
4    Mason,  (p)  3  Kent,  Comm.  439. 
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American 
deoisioiLB. 


Alteration  of  Streams  of  water  are  intended  for  the  use  and  comfort  of  man ; 

dominant  , 

tenement,     and  it  would  be  unreasonable,  and  contrary  to  the  universal  sense 

of  mankind,  to  debar  every  riparian  proprietor  from  the  applica- 
tion of  the  water  to  domestic,  agricultural,  and  manufacturing 
purposes,  provided  the  use  of  it  be  made  under  the  limitations 
which  have  been  mentioned ;  and  there  will,  no  doubt,  inevitably 
be,  in  the  exercise  of  a  perfect  right  to  the  use  of  the  water,  some 
evaporation  and  decrease  of  it,  and  some  variations  in  the  weight 
and  velocity  of  the  current.  But  de  minimis  non  curat  lex,  and  a 
right  of  action  by  the  proprietor  below  would  not  necessarily  flow 
from  such  consequences,  but  would  depend  upon  the  nature  and 
extent  of  the  complaint  or  injury,  and  the  manner  of  using  the 
water." 

"  All  that  the  law  requires  of  the  party,  by  and  over  whose  land 
a  stream  passes,  is  that  he  should  use  the  water  in  a  reasonable 
manner,  and  so  as  not  to  destroy  or  render  useless,  or  materially 
diminish  or  affect,  the  application  of  the  water  by  the  proprietors 
below  on  the  stream.  He  must  not  shut  the  gates  of  his  dam,  and 
detain  the  water  unreasonably,  or  let  it  off  in  unusual  quantities, 
to  the  annoyance  of  his  neighbour.  Pothier  lays  down  the  rule 
very  strictly,  '  that  the  owner  of  the  upper  stream  must  not  raise 
the  water  by  dams,  so  as  to  make  it  fall  with  more  abundance  and 
rapidity  than  it  would  naturally  do,  and  injure  the  proprietor 
below.'  But  this  must  not  be  construed  literally,  for  that  would 
be  to  deny  all  valuable  use  of  the  water  to  the  riparian  proprietors. 
It  must  be  subjected  to  the  qualifications  which  have  been  men- 
tioned; otherwise  rivers  and  streams  of  water  would  become 
entirely  useless,  either  for  manufacturing  or  agricultural  purposes. 
The  just  and  equitable  principle  is  given  in  the  Eoman  law : — 
'Sic  enim  debere  quern  meliorem  agrum  suum  faoere,  ne  vioini 
deteriorem  faciat ' "  (q). 


Easements  [It  has  been  already  {r)  observed  that,]  if  a  severance  of  the 

severan(»of     dominant   tenement    takes   place,  all   its   easements,  which  are 
dominant         attached  to  the  tenement,  and  not  to  the  person  of  the  owner,  will 
attach  to  the  severed  portions  («) ;  if  a  house  be  divided  into  two 


tenement. 


{g)  [The  Enjrlifih  law  on  this  subject 
has  been  already  discussed,  ante,  p.  239 
et  peq.] 

(/•)  Above,  p.  86. 

(*)   Tyrrivgham's  Case  (1738),  4  Rep. 


36  b;  Wyat  Wild's  Case  (1738),  8  Rep. 
78  b ;  Uan'is  v.  Lrewe  (1831),  2  B.  &  Ad. 
164  ;  36  R.  R.  527.  [See  the  judgment 
of  Bayley,  J.,  in  Codling  v.  JoAnstm 
(1829),  9  B.   &  C.  934 ;  Botrer  y.  MiU 
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distinot  tenements,  eaoh  of  these  will  retain  the  original  right  to 
have  the  windows  unobstructed. 

It  is  obvious,  however,  that,  by  such  severance,  no  right  is 
acquired  to  impose  an  additional  burthen  on  the  servient  tenement. 
However  numerous  the  occupants  of  the  severed  tenement  may 
be,  they  must  still  confine  themselves  within  the  limits  of  the  right 
existing  at  the  time  of  severance. 

The  civil  law  distinctly  recognized  the  doctrine,  that  the  domi- 
nant tenement  continued  to  enjoy  its  servitudes,  notwithstanding 
a  severance  (^). 

As  it  is  the  duty  of  the  owner  of  the  dominant  tenement  not  to 
do  any  act  which  imposes  an  additional  burthen  upon  the  owner 
of  the  servient  tenement,  so  the  latter  must  do  no  act  which  inter- 
feres with  the  exercise  of  the  right  already  acquired,  or  those 
secondary  easements  which  are  requisite  for  its  full  and  free 
enjoyment  (w).  If  his  wall  be  liable  to  an  easement  of  support  to 
a  neighbouring  house,  he  must  not  (except  for  the  purpose  of 
necessary  repair)  pull  down,  or  otherwise  weaken  the  wall,  so  as  to 
make  it  incapable  of  rendering  the  requisite  degree  of  support  {x) ; 
he  must  not  plough  up  a  footpath  across  his  field  (y),  [or  build  a 
wall  at  the  end  of  it,  so  as  to  prevent  the  grantee  from  going 
beyond  (s),]  or  drive  stakes  to  obstruct  a  watercourse  flowing  to  a 
mill  (a),  even  though  the  stream  be  incapable  of  use  at  the  place 
where  the  obstruction  is  made  from  the  want  of  cleansing  (6). 

It  is  even  said  by  Jones,  J.,  in  James  v.  IIaytcard(c)y  that  he 
must  not  erect  a  gate  across  a  footway  running  over  his  land. 

There  is  a  deficiency  of  authority  upon  the  question — whether 
the  owner  of  the  servient  tenement  is  considered  as  the  author  of 


Easements 
severed  on 
severanoe  of 
domioant 
tenement. 


Duty  of  ser- 
vient owner. 


Whether 
liable  for 
obstmction 


(1836),  2  Bing.  N.  C.  339 ;  41  R.  R.  636 ; 
and  Xewcwnen  v.  CouUon  (1877),  L.  R. 
5  Ch.  Div.  133.  Dist.  Midland  Mail,  Co, 
V.  Gribble,  [1896]  2  Ch.  827,  where  the 
easement  was  created  for  the  purpose  of 
affording  communication  between  the 
two  tenements  while  in  the  same  hands.] 

(t)  Si  stipulator  deoesserit  pluribus 
hseredibos  relictis,  singuli  solidam  viam 
petont.— Dig.  8,  1,  17,  de  serv. 

Si  pnedinm  tuum  mihi  serviat,  sive 
egro  partis  prcedii  tui  dominus  esse 
coepero,  sive  tu  mei,  per  partes  servitus 
retinetur,  licet  ab  initio  per  partes 
adquiri  non  poterit. — Ibid.  8,  }  1. 

(u)  Bracton,  lib.  4,  ff.  233,  post. 

Si  totos  ager  itineri,  aut  aotni  servit, 
dominus  in  eo  agro  mhil  faoere  potest, 


quo  servitus  impediatur,  qu8B  ita  diffusa 
est,  ut  omnes  glebse  serviant. — Dig.  8, 
3,  13,  6  1,  de  serv.  prsed.  rust. 

{x)  Brown  v.  nindsor  (1830),  1  Or.  &  J. 
20. 

(y)  2  Rolle,  Abr.  Nutans,  G.  pi.  1. 

(2)  FhiUipB  V.  Treeby  (1862),  8  Jur. 
N.  S.  711,  999  ;  3  Giff.  632. 

(a)  Rolle,  ubi  sup.,  pi.  8,  9.  [As  to 
diversion,  see  Northam  v.  Hurley  (1863), 
1  E.  &  B.  666;  Whitehead  v.  Farks 
(1858).  2  H.  &  N.  870 ;  Keneit  v.  Great 
Ewtein  Bail.  Co.  (1884),  L.  R."  27 
Ch.  Div.  122.  Cf.  Pirie  v.  Kiutore 
(Earl),  [1906]  A.  C.  478.] 

(*)  JBoicer  v.  Hill  (1835),  1  Bing.  N.  C. 
655;  41  R.  R.  630. 

(u)  (1631),  Sir  W.  Jones,  R.  221. 
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Duty  of  ser- 
vient owner, 

caused  by 
roots  of  trees, 
Ac. 

Hall  V.  Swift. 


By  the  civil 
law  he  was 
liable. 


Semble,  also 
liable  by  the 


an  obstruction  to  the  easement  arising  entirely  from  the  growth 
of  the  roots  or  branches  of  trees  standing  on  his  soil,  and  there- 
fore liable  for  the  consequences  (d). 

In  the  case  of  Hal/  v.  Sw(ft{e)y  an  action  was  brought  for 
disturbing  the  plaintiff  in  the  enjoyment  of  a  watercourse. 
"  The  only  positive  obstruction  by  the  act  of  the  defendant  that 
appeared  was,  that,  upon  two  or  three  occasions,  he  had  directed 
his  servants  to  place  a  turf  at  the  embouchure  of  a  stream,  for  the 
purpose  of  inngating  his  field,  the  ultimate  stoppage  being  occa- 
sioned by  the  intrusion  of  the  roots  of  a  tree  growing  upon  tiie 
defendant's  land,  whose  fibres  grew  into  and  filled  up  the  channel." 
The  jury  found  that  the  defendant  had  "obstructed  the  plaintiff 
in  the  enjoyment  of  the  water  "  ;  and  the  Court,  after  oonsultiDg 
the  learned  judge  who  tried  the  cause,  and  who  reported  "  that 
the  facts  had  been  fully  and  fairly  left  to  the  jury,  and  that  he 
was  satisfied  with  their  finding,"  refused  to  disturb  the  verdict 

By  the  civil  law,  the  servient  owner  was  not  allowed  to  plant 
trees,  or  do  any  other  act,  so  as  to  obstruct  the  passage  of  light 
to  a  window  enjoying  the  servitude — "ne  luminibus  oflBciatur"  (/) ; 
and  the  further  progress  of  a  work  already  commenced  might  be 
stopped  on  the  same  grounds  (ff).  To  render  a  man  liable  to  an 
action  for  the  discharge  of  rain-water  upon  his  neighbour's  land, 
such  water  must  have  been  diverted  from  its  natural  course  by  some 
act  of  man  (opus  manufactum) ;  and  this  consequence  was  held  to 
ensue  when  the  diversion  was  caused  by  planting  a  bed  of  willows  (h) . 

The  real  question  appears  to  be,  whether,  in  contemplation  of 
law,  the  damage  is  the  result  of  the  act  of  man  in  planting  the 
trees,  however  long  the  time  may  be  before  they  become  injurious; 
or  whether  it  arises  solely  from  the  act  of  nature.  In  the  latter 
case  it  is  clear  no  right  of  action  would  accrue;  "actus  Dei 
nemini  facit  injuriam."  In  the  former  case  he  would,  of  course, 
be  liable.  And  it  would  appear  that,  in  this  case,  he  is  liable— 
for  every  consequence  is  considered  to  result  from  an  act  of  man, 


(rf)  Cf.  above,  p.  473. 
(f)  (1838),  6  Scott,  167 ;  4  Bing.  N.  C. 
381  ;  44  R.  R.  728. 

(/)  Si  arborem  ponat,  ut  lumini  offi- 
cial, seque  direndum  erit,  contra  im- 
poditam  servitutem  eum  facere— nam  et 
arbor  efficit,  quo  minus  coeli  videri  potfsit. 
—Dig.  8,  2,  1 7,  de  serv.  pr»d.  urb. 

(^)  Quodoamque  igitur  faoiat  ad  lumi- 


nis  impedimentnm,  prohiberi  potest,  d 
servitus  debeator :  opusqoe  ct  nomm 
nonciari  potest,  id  modo  sic  faciat,  nt 
lumini  noceat. — Ibid.  15. 

(A)  Bed  apud  Servii  anotores  relatam 
est,  si  quis  salicta  posuerit,  et  ob  hoc 
aqua  restagnaret,  **aque  pbiviie  ar- 
cendffi"  agi  posse,  si  ea  aqua  vioiDO 
noceret.— Dig.  39,  3,  1,  f  6,  de  aq.  et  aq. 
piny.  arc. 
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which  proceeds  from  an  act  of  volition  on  his  part,  and  the  opera-  Duty  of  eer- 
tion  of  the  ordinary  natural  causes :  the  growth  of  a  tree,  when 


planted,  is  no  more  the  effect  of  natural  causes  alone,  than  that  jw^a. 
fire  should  communicate  from  one  field  to  another  by  an  ordinary 
wind;    or  that  a  stone,  when  flung,  should  strike  an  object  at 
which  it  is  aimed. 

The  servient  owner  has  likewise  his  rights :  the  dominant  Rights  of  aer- 
owner's  encroachments  can  be  justified  only  to  the  extent  of  his  ^^  owner, 
easement;  as  to  all  beyond  that,  his  acts  constitute  a  private 
nuisance  for  which  an  action  may  be  maintained  {i).  With 
regard,  therefore,  to  all  artificial  easements,  he  is  bound  to  keep 
his  works  in  such  a  state,  that  they  shall  cause  no  inconvenience  to 
the  neighbour  beyond  that  warranted  by  the  easement  (J) ;  and  if  he 
neglects  this,  he  brings  himself  within  the  ordinary  case  of  a 
violation  of  the  rule,  *'  Sic  utere  tuo  ut  alienimi  non  leodas,"  and 
is  of  course  liable  to  an  action. 

The  servient  owner  has  in  this,  as  in  other  cases  of  nuisance,  the  To  do  neoes- 
privilege  of  taking  the  remedy  into  his  own  hands.  The  ref orma-  ^^  repairs- 
tion  of  a  nuisance,  as  appears  from  Braoton,  is  not  confined  to 
the  case  of  prostration,  but  the  party  aggrieved  by  the  nuisance 
arising  from  the  want  of  repair  of  a  neighbouring  edifice,  may 
himself  do  the  necessary  acts,  "  vel  relevari  vel  reparari  si  querens 
ad  hoc  sufficiat "  {k). 

By  the  civil  law  it  was  expressly  provided  that  the  servient  avflUw. 
owner  might  compel  the  dominant  to  keep  in  repair  his  artificial 
works  (/).    In  the  case  of  natural  servitudes  no  action  lay  for  any 


{i)  [^Humphries  V.  Cousins  {ISl  7)  tit.  "R.  actione  eum  teneri.      Labeo  autem,  si 

2   C.  P.  1).   239  ;   AtL-Gen,  v.  Acion  manufactus  sit  agger,  etiamsi  memoria 

Local  Board  (1882),  L.   R.   22  Ch.  D.  ejus  non  exstat,  agi  posse,  ut  repouatur : 

22 1  ;  Brown  y.  Corporation  of  Dunstahle^  nam  Mc  actione  neminem  cogi  pos^e,  ut 

[18>«9]  2  Ch.  378  ;  of.  Canadian  Pacific  vicino  prosit,  sed  ne  noceat,  aut  inter- 

Mail.'Co.  V.  FarkSf    [1899]  A.  C.  535.  .})ellet  facientein  quod  jure  facere  possit. 

As  to  his  remedy  by  obstruction,  see  Quamquam     tamen     deficiat     *'  aquae 

post,  Part  V.  Chap.  II.  Sect.  3.]  pluviae  aroendee  "  actio  :  attamen  opinor 

/ '\  o^  -.^-  -D .«!,««    T      i«    r«.—  «  utilem   actionem  vel  interdictum   mibi 

™.  Feb.  7th;i908.  sggerem  resntaere  m  agro    ejus    qm 

Mr*ir^f  *             *  fact  us  mihi  quidem  prodesse  potest,  ipsi 

(Ar)  Lib.  4,  ff.  233  a.  vero  non  nouiturus  est ;    heeo   sequitas 

(/)  Aggerem,  qui  in  fundo  vicini  erat,  suggcrit,  etsi  jure  defioiamur. — Dig.  39, 

vis  aquce  dejecit :  per  quod  efiFectum  est,  3,  2,  §  5,  de  aq.  et  aq.  pi.  arc 

at  aqua  pluvia  mibi  noceret.     Varus  ait,  Trebatius  existimat,  si   de   eo  opere 

si  nat oralis  agger  fuit,  non  posse  me  agatur,  quod  manu  factum  sit,  omnimodo 

Tidnumoogere '^aqusepluvieearoendsD*^  restituendum  id  esse  ab  eo,  cum  quo 

actione,  ut  eum  reponat  vel  reponi  tdnat.  agitur :  si  vero  vi  flnminis  agger  deletus 

Idemque  putat,  et  si  manufactus  fuit  sit,  aut  glarea  injecta,  aut  fossa  limo 

neque  memoria  ejus  exstaret — quod  si  repleta,  tunc  patientiam  duntaxat  pree- 

ezBtet,  putat  **  aquae  pluviae  arcendae"  standam. — Ibid.  11,  §  6. 
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INCIDENTS  OP  EASEMENTS. 


Civil  law. 


Bights  of  Mr-  change  produced  by  causes  entirely  independent  of  the  act  of 
vieo  owner.  ^^^^^^  ^^^  ^^^y^  party  was  in  general  compelled  to  submit  to  the 
inconvenience  or  entitled  to  the  benefit  of  all  changes  effected  by 
the  hand  of  nature  in  the  condition  of  his  tenement.  If,  however, 
a  reparation  could  be  effected  which  in  no  respect  deteriorated 
the  condition  of  the  dominant,  while  it  rendered  less  onerous  that 
of  the  servient  owner,  it  seems  that  the  latter  might  himself  per- 
form the  necessary  repairs:  thus,  if  by  accretions  of  mud  or 
other  natural  causes,  the  flow  of  the  stream  became  irregular, 
and  consequently  injurious  to  the  servient  owner,  he  might  enter 
on  the  adjoining  land  and  cleanse  the  stream,  provided  he  thereby 
did  no  injury  to  his  neighbour  (m). 


Vague  grant  Where  a  right  of  way  is  granted  generally,  or  arises  by  implica- 
how*iwS^ed.  ^ion  of  law,  questions  have  arisen  as  to  the  part  of  the  land  over 
which  the  way  shall  be  taken— which  party  is  entitled  to  assign 
the  way — and  under  what  restrictions  such  right  must  be  exer- 
cised. The  opinions  expressed  on  these  points  appear  to  be  some- 
what at  variance  with  each  other. 

It  is  laid  down  in  Bolle,  Abr.  (n),  ^^  that  the  grantor  shall  assign 
the  way  (of  necessity)  where  he  can  best  spare  it " ;  while,  in  a 
case  in  Siderfin  (o),  Qlyn,  C.  J.,  says,  "  that  the  defendant  (the 
grantee)  may  take  a  convenient  way  without  permission  of  the 
grantor ;  and  if  he  taketh  what  is  inconvenient,  or  too  much,  tlie 
law  shall  adjudge  it." 

Mansfield,  C.  J.,  in  Morria  v.  Edgingtoa  (p),  appecu^  to  have 
been  of  opinion  that  a  party  entitled  to  a  way  of  necessity  might 
take  that  which  was  most  convenient  for  the  enjoyment  of  the 
premises  demised  to  him  (q). 


Expreesed 
opinionB  at 
yarianoe. 


(m)  Apud  Namusam  relatum  eet, — ai 
aqua  flucns  iter  suum  stercore  obstrux- 
erit,  et  ex  restagnatione  Haperiori  agro 
noceat,  posse  cum  inferiore  agi,  **ut 
sinat  purgari  *' ;  banc  enim  actionem  non 
tantum  de  opcribus  esse  utilem  manu- 
facti8y  verum  etiam  in  omnibus,  quro 
non  secundum  voluntatem  bint.  Labeo 
contra  Namusam  probat ;  ait  enim  na- 
turam  agri  ipsam  a  sc  mutari  posse :  et 
ideo,  cum  per  se  natura  agri  f  uerit  mu- 
tata,  aequo  animo  unumquemquo  ferre 
debere,  sive  melior  sivo  deterior  ejus 
conditio  facta  sit.  Idcirco,  et  si  tcrrce 
motu,  aut  tempestatis  magnitudioe,  soli 
causa  mutata  sit :  neminem  cogi  posse, 
at  sinat  in  pristiuam  loci  conditionem 


redi^.  Sod  nos  etiam  in  hunc  casom 
aequitatem  admi&imos. — Ibid.  2,  {  6. 

(w)  Tit.  Graunts,  2,  pi.  17,  vol  % 
p.  60. 

(o)  Packer  v.  Welsted  (1658),  2  Sid. 
112. 

{p)  (1810),  3  Taunt.  24;  12  B.  B. 
579. 

(q)  [See  also  Abaon  v.  Fenfon  (1823),  I 
B.  k  C.  195;  and,  as  to  a  waj  of 
necessity,  above,  p.  182. 

It  seems  tbat  a  way  may  be  defined 
by  usage :  Beacon  v.  HotUh  Eastern  Sitl. 
Co.  (1889),  61  L.  T.  377:  and  tn 
American  case,  Wynkoop  t.  Burner ,  12 
Johns.  (N.  Y.)  222.] 
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If,  however,  the  right  of  way  has  once  been  assigned,  its  course  Vague  grant 
cannot  be  altered  by  either  party  without  the  consent  of  the  other,  how  aasigned. 

"  If  A.  has  a  way  through  the  land  of  B.,  and  B.  ploughs  up 
the  soil  where  the  way  was  used,  and  leaves  another  part  of  the 
same  close  for  a  way,  A.  may  use  the  ancient  tract,  and  need  not 
go  where  the  way  is  assigned  de  novo  "  (r). 

By  the  civil  law  a  distinction  appears  to  have  existed  between  CivUlaw. 
those  oases  in  which  the  servitude,  in  general  terms,  was  imposed 
by  will,  and  where  it  was  created  by  any  act  inter  vivos.  In  the 
former  case,  the  option  of  allotting  the  position  and  direction  of 
the  servitude  was  with  the  heir,  provided  he  did  nothing  to  injure 
the  rights  of  the  party  to  whom  the  servitude  was  devised  («) :  in 
the  latter  case,  unless  the  instrument  contained  some  express  stipu- 
lations in  this  respect,  the  grantee  was  at  liberty  to  select  such 
portion  of  the  servient  heritage  as  was  most  suitable  to  him, 
although,  in  this  case  also,  certain  restrictions  were  imposed,  as 
that  he  should  not  use  his  servitude  to  the  damage  of  the  grantor's 
house,  gardens,  or  vineyards  {t). 

If,  however,  the  party  so  entitled  once  made  his  choice,  he  was 
no  longer  at  liberty  to  select  a  new  direction  for  the  exercise  of  his 
servitude  (?/). 


(r)  Com.  Dig.  Chimin,  D.  (5) ;  Noy, 
128  ;  \^Deae<m  v.  South  Eastern  Hail.  Co., 
nbi  sup.  Dist.  Cooke  v.  Ingram  (1893), 
68  L.  T.  671,  where  the  dominant 
owner,  having  a  right  of  way  from  every 
part  of  his  tenenfent,  was  held  not  to 
have  limited  the  right  by  the  xtae  of  one 
mode  of  access  only.] 

(«)  Si  via,  iter,  actus,  aquteductus 
legetur  simplieitur  per  f nndum,  facultaA 
est  heeredi,  per  quam  partem  fundi  velit 
oonstituere  servitutem  ;  si  modo  nulla 
oaptio  learatario  in  servitute  bit.— Dig. 
8,  3,  26,  de  serv.  pned.  rust. 

{t)  Si  locus,  non  adjectu  latitudine, 
nominatus  e»t,  per  eum  qualibet  iri 
poterit.  bin  autem  praetermitMUs  est, 
(locus)  Deque,  latitudine  non  adject^,  per 
totum  faudum,  una  poterit  eligi  via, 
duntaxat  ejus  latitudinis.  quee  lege  coni- 
prehensa  est ;  pro  quo  ipso,  si  dubita- 
bitnr,  arbitri  offioium  invocandum  est. 
—Ibid.  13,  J  3. 

Si  cui  himpUcius  via  per  fnndum 
onjnspiam  oedatur,  vel  relioquatur,  in 
infinite  (videlicet  per  quamlibet  ejus 
partem)  ire  agere  licebit;  oiviliter  modo. 
Kam  qnssdam  in  sermone  tacit^  ex- 
oipiantur;  non  enim  perrillvn  ipsam. 


neo  per  medias  vineas  ire  agere  sinendus 
est :  cum  id  aeque  commod5  per  alteram 
partem  facere  possit,  minore  serviontis 
fundi  detrimento. — Dig.  8,  1,  9,  de  serv. 

Sed  qusB  loca  ejus  fundi  tunc,  cum  ea 
fieret  cessio,  cedifioiis,  arboribus,  vineis 
vacua  fuer-nt,  ea  sola  eo  nomine  ser- 
vient.—Dig.  8,  3,  22,  de  serv.  pncd.  rust. 

Si  mihi  eoncesseris  iter  aquse  per 
fnndum  tuum,  non  destinatd  parte,  per 
quam  ducerom — totus  fimdus  tuus  ser- 
viet.— Ibid.  21. 

(«)  Verum  constitit,  ut,  qua  primum 
viam  direxisset,  ea  demnm  ire  agere 
debcret,  nee  amplius  mntandce  ejus  po- 
testatem  haberet ;  sicuti  Sabino  quoque 
videbatur ;  qui  argumento  rivi  utebatur 
— qaem  primo  qualibet  ducere  liouissot, 
posteaquam  dn<:tus  esset,  transferre  non 
liceret ;  quod  et  in  via  servandum  esse 
verum  est.— Dig.  8,  1,  9,  de  seiv. 

At  si  iter  actusve  sine  ulla  determina- 
tione  legatus  est;  modo  determinabitur: 
et,  qua  primum  iter  determinatum  est, 
eSi  servltns  constitit:  cseterie  partes 
agri  libersB  sunt.  Igitur  arbiter  dandus 
est,  qui  utroque  casu  viam  determinare 
debet.— Dig.  8,  3,  13,  §  1,  de  serv.  prsed. 
rust. 
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PART  V. 

OP  THE  EXTINGUISHMENT  OP  EASEMENTS. 


The  modes  by  which  easements  may  be  lost  correspond  with 
those  ahready  laid  down  for  their  acquisition : — 1.  Corresponding 
to  the  express  grant  is  the  express  renunciation ;  2.  To  the  dispo- 
sition by  the  owner  of  two  tenements,  the  merger  by  the  union  of 
them ;  3.  To  the  easement  of  necessity,  the  permission  to  do  some 
act  which  of  necessity  destroys  it  {a) ;  4.  And  to  the  acquisition 
by  prescription,  abandonment  by  non-user. 


CHAPTER  I. 


MuBt  be 
uuder  seal. 


Acts  of 
Parliament. 


BY   EXPRESS   RELEASE. 

It  would  appear  that,  in  the  case  of  easements,  as  of  other  in- 
corporeal rights,  an  express  release,  to  be  effectual  [at  law],  must 
be  under  seal  (6).  This  rule,  however,  must  not  be  taken  to  exdade 
a  written  instrument  not  imder  seal,  or  even  a  parol  declaration, 
as  e\4dence  to  show  the  character  of  any  act  done,  or  any  cessation 
of  enjoyment.  [And  in  equity  an  easement  may  be  lost  or 
modified  by  agreement  (c).] 

Acts  of  Parliament  by  which  easements  are  destroyed  have  the 
operation  of  express  i*eleases ;  [and  it  is  proposed  here  to  consider 
some  enactments  having  this  effect. 


[(a)  As  to  the  extinguishnient  of  ease- 
ments of  necessity,  see  p.  178.] 

(A)  Co.  Litt.  264  b;  Com.  Dig.  Re- 
lease (A.  1),  (B.  1).  4 

(c)  Fisher  v.  Moon  (1866),    11  L.  T. 


N.  S.  623 ;  WaUrhw  ▼.  Bticon  (1866), 
L.  R.  2  Eq.  614.  Cf.  SaUmtn  ▼.  Okttr 
(1875),  L.  R.  20  Eq.  444.  where  a  le«e 
was  held  to  be  controlled  by  the  terms 
of  a  prior  agreement ;  and  see  aboTe, 
p.  31. 
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[By  the  eighth  section  of  the  General  Inclosure  Act  of  1801  (c?),  Release  by 
the  commissioners  under  special  Acts  are  authorized  and  required,  ParUament. 
before  making  the  allotments  directed,  "to  set  out  and  appoint  General 
the  public  carriage  roads  and  highways  through  and  over  the  lands  ^f  °?^ 
and  grounds  intended  to  be  divided,  allotted  and  inclosed,  and  to 
divert,  turn  and  stop  up  any  of  the  roads  and  tracks  (e)  upon  and 
over  all  or  any  part  of  the  said  lands  and  groimds  " ;  but  no  "  old 
or  accustomed  road  "  passing  or  leading  (/)  through  any  part  of 
the  old  inclosures  in  the  parish  is  to  be  stopped  up  without  the 
order  of  two  local  justices  of  the  peace  not  interested  in  the  repair 
of  such  road.  The  tenth  section  of  the  same  Act  empowers  such 
commissioners  as  above  mentioned  to  set  out  and  appoint  such 
private  roads,  bridleways,  footways,  ditches,  drains,  watercourses, 
&c.,  in,  over,  upon,  and  through  or  by  the  sides  of  the  allotments 
to  be  made,  as  they  may  think  requisite,  subject  to  certain  for- 
malities therein  referred  to.  And  by  the  eleventh  section  of  the 
same  Act  it  is  enacted,  "  that,  after  such  public  and  private  roads 
and  ways  shall  have  been  set  out  and  made,  .  .  .  .  aU  roads,  ways 
and  paths  over,  through,  and  upon  such  lands  and  grounds  which 
shall  not  be  set  out  as  aforesaid,  shall  be  for  ever  stopped  up  and 
extinguished,  and  shall  be  deemed  and  taken  as  part  of  the  lands 
and  grounds  to  be  divided,  allotted,  and  inclosed,  and  shall  be 
divided,  allotted,  and  inclosed  accordingly," — subject  only  to  a 
proviso  requiring,  for  the  diversion  of  a  turnpike  road,  the  consent 
of  a  majority  of  the  trustees. 

It  was  held  by  the  Court  of  Common  Pleas  in  the  case  of  TFTiite 
V.  Reeves  {g)y  that  the  proviso  in  section  eight  which  forbids  the 
commissioners  to  close  an  "old  or  accustomed  road"  leading 
through  old  inclosures  without  the  order  of  two  justices,  applied 
only  to  public  roads.  But  in  Harber  v.  Rand{h)y  the  Court  of 
Exchequer  came  to  the  opposite  conclusion,  and  held  that,  in  order 
eflfectually  to  stop  up  even  a  private  road,  the  commissioners  must 
obtain  the  positive  and  specific  order  of  two  justices.  The  case  of 
Thackrah  v.  Seymour  (i)  might  appear  to  support  the  decision  of 
the  Court  of  Exchequer ;  but  the  judgment  shows  that  the  way 


(d)  41  Geo.  3,  0.  109.  {g)  (1818),  2  Moore,   23;    19  R.  R. 

(#)  Inolading    foot-roads;    Logan   t.  586. 

Burton  (1826),  5  B.  &  G.  613  ;  29  R.  R.  (A)  (1821),  9  Price,  58 ;  23  R.  R.  638  ; 

308.  T^ite  v.  JEteeves  was  not  quoted. 

(/)  I.e.,  as  to  any  part  of  such  road ;  7t)  (1832),  1  Cr.  &  Mee.  18,  Exoh.  of 

And.  Pleas;  38  R.  R.  575. 

O.  33 
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EXTINGUISHMENT  OP  EASEMENTS. 


Beleaseby 

.  Act  of 
Parliament. 

Indoflure 
Aot,  1845. 


Lands  and 
Railways 
Claases  Acts. 


[there  in  question  was  a  public  one,  and  the  later  cases  (k)  rather 
support  White  v.  Reeves. 

Under  the  Indosure  Act  of  1845,  which  also  provides  that 
private  roads  not  set  out  by  the  valuer  are  to  be  extinguished,  it 
is  clear  that  no  order  of  justices  is  required  (/). 

Where  lands  compulsorily  taken  under  the  Lands  Clauses  Con- 
solidation Act,  1845  (w),  or  the  Railways  Clauses  Consolidation 
Act,  1845  («),  are  subject  to  an  easement,  the  person  entitled  to 
the  easement  cannot  bring  an  action  for  disturbance ;  nor  is  he 
entitied  to  notice  to  treat.  His  remedy  is  by  claiming  compen- 
sation as  for  lands  injuriously  affected  (o). 

Of  course,  if  the  Act  confers  no  power  to  interfere  with  the 
easement,  the  remedy  is  by  action  {p). 

In  Wells  V.  London^  Tilbury  and  Southend  Rail.  Co.  (g),  it  was 
held  that  a  clause  in  a  private  Act  extinguishing,  without  com- 
pensation, "all  rights  of  way  in,  over,  and  affecting"  certain 
"footways"  was  intended  to  affect  only  public  rights,  and  did 
not  extinguish  a  private  right  of  way  by  agreement  over  one  of 
the  footways  specified. 


{k)  Holdm  V.  TilUy  (1859),  1  F.  &  F. 
650,  a  nihi  prius  case,  very  shortly  re- 
ported ;  Race  v.  Ward  (1857),  7  E.  &  B. 
384,  Q.  B.,  not  really  a  decision  on  the 
point. 

(/)  See  8  &  9  Vict.  c.  118,  88.  62—68  ; 
and  Turner  v.  Crmh  (1879),  L.  R.  4 
App.  Cas.  221.  Aa  to  what  "old  in- 
closures'*  are  referred  to,  see  Hornby  v. 
Silvester  (1888),  L.  R.  20  Q.  B.  Div. 
797. 

(m)  8  &  9  Vict.  c.  18. 

(n)  8  &  9  Vict.  0.  20. 

(o)  See,  under  the  Lands  Clauses  Act, 
FahjIc  v.  Charituf  Crofm  Rail.  Co.  (1867), 
L.  R.  2  C.  P.  638 ;  Duke  of  Bedford  v. 
JJawson  (1875),  L.  R.  20  Eq.  353; 
Wiyramv.  Fryei-  (1887),  L.  R.  36  Ch. 
D.  87  ;  Kirby  v.  Harrogate  School  Roard, 
[1896]  1  Ch.  437  ;  Manchester,  Sheffield, 
and  Lincolnshire  Rail.  Co.  v.  Anderson, 
[1898]  2  Ch.  394;  Lofiy  Eaton  Re- 
creation Grounds,  Ltd.  v.  The  Midland 
Rail.  Co.,  [1902]  2  K.  B.  574  ;  and  Bar- 
nard V.  Great  Western  Railway,  [1902] 
86  L.  T.  798 ;  and  under  the  Railways 
Clauses  Act,  Hutton  v.  London  and  South- 
western Rail.  Co.  (1848),  7  Ha.  259;  82 
R.  R.  99;  Caledonian  Rail.  Co.  v. 
Walker's  Tntstees  (1882),  L.  R.  7  App. 
Cas.  259 ;  Ford  t.  Metropolitan  and 
Metropolitan   District  Rail.  Cos.   (1886), 


L.    R.    17    Q.    B.   Div.    12;   Rey.    v. 
Fotdter  (1887),  L.  R.  20  Q-  B.  D.  132; 
In  re  London,  Tilbury,  and  Southend  Rail. 
Co.  and  Trustees  of  Gou;er*s  Walk  SekooU 
(1889),   L.    R.    24    Q.    B.    Div.    326; 
Emsley    v.     North-Eastern    Rail.     Co., 
[1896]  1  Ch.  418.     And  of.,  uoder  an 
earlier  private  Act,   Thicknesu  v.  I^an- 
caster  Canal  Co.  (1838),  4  M.  &  W.  472  ; 
under    the    Waterworks    Clauses  Act, 
1847,  Bush  V.  Trowbridye  Waterworks  Co. 
(1875),  L.  R.  10  Ch.  459  ;  and  HoUiday 
v.  Mayor,  4-e.  of  WahfUld,  [1891]  A  C. 
81  ;    under  the  Thames    Emhankment 
Act,  1862,  Macey  v.  Metropolitan  Board 
of  Works  (1864),  10  Jur.  N.  S.  333:  33 
L.  J.  Ch.  377 ;  under  the  Elementary 
Education    Act,    1870,    Clark  v.   School 
Board  for  London  (1874),  L.  R.  9  Ch. 
120;    London    School   Board   v.    Smith, 
W.  N.  1895,  p.  37 ;  and  Kirby  v.  Her^ 
royate  School  Board,  uhi  sup. ;  and  under 
the  Artisans'  and  Labourers*  Dwellings 
Improvement    Act,     1875,    Badham  t. 
Marris  (1882),  45  L.  T.  Rep.  N.  8.  579; 
Swainston  v.  Finn  (1883),  52  L.  J.  Ch. 
235 ;    48  L.   T.   Rep.   N.   S.   634 ;  31 
W.  R.  498  ;  and  Barlow  v.  Ross  (1890], 
L.  R.  24  Q.  B.  Div.  381. 

(/?)  I\trnerY.  Sheffield  and  Rotherkm 
Rail.  Go.  (1842),  10  M.  &  W.  425. 

{q)  (1877),  L.  R.  5  Ch.  Div.  126. 
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[The  Metropolitan  Building  Acts  do  not  affect  easements.     The     Release  hj 
provisions  which  authorize  the  raising  of  party-walls  confer  no    parliament, 
authority  to  raise  them  to  the  prejudice  of  a  neighbour's  right  to  BuUding 
light  (r).  Acts. 

By  the  third  section  of  the  Settled  Land  Act,  1882  («),  a  tenant  Settled  Land 
for  life  of  settled  land  within  the  meaning  of  the  Act  is  empowered  * 
to  sell  "  the  settled  land,  or  any  part  thereof,  or  any  easement, 
right  or  privilege  of  any  kind,  over  or  in  relation  to  the  same.'' 
The  latter  words  seem  only  to  authorize  the  tenant  for  life  to 
subject  the  settled  land  to  an  easement  for  the  benefit  of  some 
other  tenement.  It  has  been  suggested  {t)  that,  since  the  word 
"  land"  covers  all  hereditaments  (w),  including  incorporeal  heredita- 
ments (ar),  a  power  to  sell  "land"  includes  a  power  to  sell  or 
release  an  easement  appurtenant  to  the  settled  estate  (ij)  so  as  to 
extinguish  it,  as  well  as  to  create  and  sell  an  easement  burdening 
the  settled  land,  but  it  has  now  been  decided  that  a  tenant  for 
life  has  no  power  to  release  an  easement  appurtenant  to  the  settled 
estate  (s).] 


(r)  See,  e.g.,  on  14  Geo.  3,  c.  78,  Tit- 
terton  v.  Conyera  (1813),  6  Taunt.  465  ; 
and  Welk  v.  Ody  (1836),  1  M.  &  W.  462 ; 
46  R.  R.  368  ;  on  18  &  19  Vict.  c.  122, 
{§  83,  85,  Crofts  v.  Haldane  (1867), 
L.  R.  2  Q.  B.  194 ;  and.  on  a  Bristol 
Improvement  Act,  Weston  v.  Arnold 
(1873),  L.  R.  8  Ch.  1084.  The  London 
Building  Act,  1894,  contains  an  express 
provision  (sect.  101)  to  the  like  effect. 

(«)  46  &  46  Vict.  c.  38.     See  also  the 


Settled  Land  Act,  1890,  sect.  5. 

(t)  Wolstenholme's  Settled  Land 
Acts,  9th  ed.  p.  338. 

(w)  52  &  63  Vict.  c.  63,  s.  3. 

(:r)  Settled  Land  Act,  1882,  s.  2  (10). 

{y)  See  above,  pp.  9  and  61 ;  and  cf. 
the  judgments  in  G.  JF.  H.  v.  Suindon 
and  ChrUenham  Rail.  Co.  (1884),  L.  R. 
22  Ch.  Div.  677  ;  9  App.  Cas.  787. 

(2)  In  re  Brotherton^s  Estate,  (1907) 
W.  N.  230. 


33(2) 
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CHAPTER  n. 

BT  IMPLIED  BELEASE. 

Sect.  1. — Extinguishment  by  Merger. 

As  an  easement  is  a  charge  imposed  upon  the  servient  for  the 
advantage  of  the  dominant  tenement,  when  these  are  united  in 
the  same  owner,  the  easement  is  extinguished ;  the  special  kind 
of  property  which  the  right  to  the  easement  conferred,  so  long  as 
the  tenements  belonged  to  different  owners,  is  now  merged  in  the 
general  rights  of  property  (a). 
Extmgoish-         But  in  order  that  the  easement  should  be  entirely  extinguished, 
fiospeiuioii.      i^  ^  essential  that  the  owner  of  the  two  tenements  should  have 
an  estate  in  fee  simple  in  both  of  them  of  an  equally  perdurable 
nature.     "Where  the   tenant,"   says  Littleton,   "hath  as  great 
and  as  high  an  estate  in  the  tenements  as  the  lord  hath  in  the 
seigniory,  in  such  case,  if  the  lord  grant  such  services  to  the 
tenant  in  fee,  this  shall  enure  by  way  of  extinguishment.     Causa 
patet"(6).     Upon  which  Lord  Coke  observes  (c),  "Ilere  Little- 
ton intendeth  not  only  as  great  and  high  an  estate,  but  as  per- 
durable also,  as  hath  been  said,  for  a  disseisor  or  tenant  in  fee 
upon  condition  hath  as  high  and  great  an  estate,  but  not  so 
perdurable  an  estate  as  shall  make  an  extinguishment."    In  a 
previous  section,  speaking  of  seigniories,  rents,  profits  a  prendre, 
&c.,  he  says,  "They  are  said  to  be  extinguished  when  they  are 
gone  for  ever,  et  tunc  moriuntur,  and  can  never  be  revived,  that 
is,  when  one  man  hath  as  high  and  as  perdurable  an  estate  in  the 
one  as  in  the  other  "  {d). 

Unless  this  be  the  case,  the  easement,  of  whatever  species  it  be, 
is  suspended  only  so  long  as  the  unity  of  possession  continues, 
and  revives  again  upon  the  separation  of  the  tenements. 
"  Suspense  cometh  of  suspendeo,  and,  in  legal  understanding,  is 
taken  when  a  seigniory,  rent,  profit  4  prendre,  &o.,  by  reason  of 

(a)  [Lord  Lynercr  v.  Tennant  (1888).  at  p.  776;  77  R.  R.  809.] 

L.  R.  13  A.  C.  279.  Secus,  as  to  natural  (A)  S.  661. 

rights;   Skury  v.  PigoU  (1627),  below,  (c)  Co.  Lit.  313  b. 

p.  618 ;   Wood  v.  Waud  (1849),  3  Exch.,  (rf)  Co.  Lit  313  a. 
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unity  of  possession  of  the  seigniory,  rent,  &e.,  and  of  the  land  out 
of  which  they  issue,  are  not  in  esse  for  a  time,  et  tunc  dormiunt, 
but  may  be  revived  or  awaked  "  (c). 

So  strictly  has  this  doctrine  been  construed,  which  requires  the 
estates  in  the  two  tenements  to  be  of  an  equally  high  and  perdur- 
able character,  that  no  extinguishment  was  held  to  have  taken 
place  where  the  king  was  seised  of  one  tenement  '^  of  a  pure  fee 
simple  indeterminable,"  jure  ooronee,  and  of  the  other  of  an  estate 
in  fee  simple,  determinable  on  the  birth  of  a  Duke  of  Cornwall. 
Itex  V.  Inhabitants  of  Hermitage  (/). 

This  principle  appears  to  be  equally  applicable  to  all  ease- 
ments {g).  When  two  tenements  become  completely  united,  and, 
as  it  were,  fused  into  one,  the  owner  may  modify  the  previous 
relative  position  of  the  different  parts  at  his  pleasure ;  if  he  exer- 
cise this  right  so  that  the  part  which  previously  served  the  other 
no  longer  does  so — as,  for  instance,  by  changing  the  direction  of  a 
spout  which  emptied  the  rain-water  of  one  house  on  the  adjoining 
one — it  has  never  been  doubted  that  by  so  doing  he  destroyed  the 
easement  for  ever  (A). 

But  it  has  been  contended,  that  if  he  neglect  to  do  so,  and  again 
sever  the  tenements,  all  easements  having  the  qualities  of  being 
both  continuing  and  apparent,  as  well  as  those  which  existed  by 
necessity,  were  revived  upon  the  severance.  In  the  11  th  Henry  7  (t) , 
it  was  decided,  ^'  that  a  customary  right  in  the  city  of  London  to 
have  a  gutter  running  in  another  man's  land  was  not  extinguished 
by  imity  of  possession."  It  was  argued,  that  if  the  purchaser  of 
both  tenements  had  destroyed  the  gutter,  the  right  would  not  have 


Extmg^niah- 

ment  and 

snapension. 


Easements 
extinguished 
by  mdtrjr  do 
not  revive  on 
severance. 


(e)  Ck).  Lit.  313  a. 

(/)  (1693),  Carthew,  239.  See  also 
Canham  v.  Fi»k$  (1831),  2  Gr.  &  J.  126 ; 
TfMmtu  V.  Tkoma9  (1835),  2  G.  M.  &  R. 
34;  41  B.  R.  678;  [Jame*  v.  Plant 
(1836),  4  A.  &  E.  766 ;  43  R.  R.  465, 
where  it  was  held  that  the  momentanr 
seiiiin  of  a  releasee  to  uses  was  insuf- 
ficient to  work  a  merger  by  iinitnr  of 
seiflin ;  Simper  v.  Foley  (1862),  2  J.  &  H. 
555 ;  and  EeelesiMtieal  Commimotiers  of 
Ertglandv,  Kim  (1880),  L.  R.  14  Ch.  Div. 
213,  where  the  Loras  Justices  refused 
to  decide  that  a  right  to  light  for  the 
windows  of  a  church  could  not  be 
acquired  over  the  adjoininfip  glebe,  both 
being  vested  in  the  incumb^t,  but  for 
different  interests.  It  has  been  held 
in  America  that,  where  the  dominant 
and  servient  tenements  vested  in  the 
same  person  under  sepazate  mortgages, 


there  was  no  extinguishment  of  the  ease- 
ment before  foreclosure  of  both  mort- 
gages {RUger  v.  Parker,  8  Gush.  (Mass.) 
145).  Also  that,  where  a  tenant  held 
the  servient  tenement  by  a  defective 
title,  and  the  easement  by  a  valid  title, 
there  was  no  merger  {Tyler  v.  Hammond, 
11  Pick.  (Mass.)  193).  And  so  when  a 
person  held  one  estate  in  severalty,  and 
an  undivided  share  of  the  other  (Atlanta 
Mills  V.  Masson,  120  Mass.  244).] 

(g)  [And  rights  in  the  nature  of  ease- 
ments, as  the  right  to  have  fences 
repaired:  see  Dyer,  295  b,  pi.  19 ;  Sury 
V.  Pigott  (1625),  Pahner,  444;  Boyle  v. 
Tamlyn  (1827),  6  B.  &  G.  329  ;  30  R.  R. 
343.] 

(A)  11  Henry  7.  f.  25  ;  Lady  Browne*8 
Case,  cited  in  Sury  v.  Pigott  (1625), 
Palmer,  446. 

(t)  Fol.  26. 
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Easementa  revived ;  to  which  Danvers,  J.,  replied,  "  K  the  matter  were  so,  it 

by  oS^do  might  have  been  pleaded  specially :  it  would  be  a  good  issue." 

not  revive  on  Ji^  Shttry  V.  Pigott  (A),  in  an  acstion  on  the  case  for  stopping  a 

— '—  watercourse,  which  had  been  used  to  have  its  ciurrent  into  the 

Shury  y, 

Figott.  plaintiff's  yard,  and  fiU  a  pond  with  water,  it  was  held  that  a 

unity  of  possession  of  the  land  of  the  house  and  place  to  which, 
and  of  the  land  through  which,  &c.,  was  no  bar.  "  There  is  a 
difference,"  said  Whitelocke,  J.,  "  between  a  way  or  common  and 
a  watercourse.  These  begin  by  private  right,  by  presmption,  by 
assent,  as  a  way  or  common,  being  a  particular  benefit  to  take  part 
of  the  profits  of  the  land — ^this  is  extinct  by  unity,  because  the 
greater  benefit  shall  drown  the  less.  A  watercourse  doth  begin  ex 
jure  naturae,  having  taken  this  course  naturally,  and  cannot  be 
averted." 

In  the  report  of  this  case  in  Latch,  it  is  said,  '^  Bent  shall  be 
extinguished  by  unity,  and  also  a  way,  because  it  does  not  exist 
durant  the  unity ;  but  it  is  otherwise  of  a  thing  which  exists,  not- 
withstanding the  unity."  A  case  of  warren  is  cited  from  35  Henry, 
f.  65,  56. 

Whether  In  Buchby  V.  Coles  (/),  the  CoiuH;  of  Common  Pleas  intimated 

issiSaoie^tf^^  ^  decided  opinion,  that  unity  of  seisin  was  sufficient  to  work  an 
extinguishment,  without  actual  unity  of  occupation.  In  Drake  v. 
Wigkmorth  (w),  the  Court  doubted  whether  seisin  implied  posses- 
sion ;  but  [more  recent  decisions  seem  to  have  favoured  the  pro- 
position] that  from  seisin  the  law  will  presume  possession  (n). 

Riehardion  v.  [But  in  Richardnon  and  others  v.  Graham  (o)  it  was  held  by  the 
Court  of  Appeal  (p)  that  unity  of  seisin  for  an  estate  in  fee  will 
not  cause  the  extinction  of  an  easement  of  light  where  there  is  no 
unity  of  possession  and  enjoyment.  In  that  case  a  tenement  which 
had  enjoyed  the  access  of  light  over  an  adjoining  tenement  for 
upwards  of  twenty  years  was  leased  for  a  term  of  years  to  the 
plaintiff.  Subsequently  and  during  the  continuance  of  this  term 
the  freeholder  of  the  servient  tenement  acquired  the  freehold  of  tiie 
dominant  tenement,  but  it  was  held  that  this  unity  of  seisin  did 
not  operate  to  extinguish  the  plaintiff's  easement  of  light.] 

Easements  re-      It  wUl  be  f  ound  that  the  classes  of  easements  with  respect  to 

suiting  from 

(k)  (1625),  3  Bulstrode,  339  ;    S.  C,  G.  &  D.  174 ;  57  R.  R.  807.    [See  per 

Palmer,  444,  nom.  Surt/  v.  Piffotc.  Parke,  B.,  in  England  v.  IFall  (1W2), 

(/)  (1814),  6  Taunt.  311  ;  16  R.R.  608.  10  M.  &  W.  701.] 

(m)  (1752),  Willes,  668.  (o)  [1908]  1  K.  B.  39. 

(n)  iS^o^v.  ^to«  (1812),  16  East,  343;  (p)lx)rd   Alverstone,     C.    J.,    and 

Clayton  v.  Corby  (1842),  2  Q.  B.  813  ;  2  Buckley  and  Kennedy,  L.  JJ. 
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which  the  revivor  referred  to  above  is  supposed  to  take  place,  exactly     ^^^"^^Sjfa 


correspond  with  those  already  considered,  as  being  acquired  by  the    by  unity  do 

Qot  revive  oi 
severanoe. 


implied  grant  resulting  either  from  the  disposition  of  the  owner  of  "^*  ^'^^^  °^ 


the  two  tenements,  or  from  the  easement  being  of  necessity. 

It  is  practically  immaterial  whether  the  foundation  of  the  right  otoot  oUwo 
be  a  new  grant  or  a  revival  of  the  old  right ;   but  the  former  is  t«i©ment8.  or 
the  more  correct  view  of  the  title  to  them,  and  it  is  certainly  more  revive, 
in  harmony  with  the  general  principles  of  the  law  of  easements  (o). 

In  the  civil  law,  on  the  imion  of  two  inheritances  in  the  same 
owner,  all  servitudes  were  extinguished  by  confusion ;  and  on  any 
future  severance  it  was  necessary  to  reimpose  them  expressly  {p). 

[In  the  event  of  an  easement  already  acquired  by  prescription  Unity  by 
.  being  vested  in  the  owner  of  the  dominant  tenement  by  statutory  p^i^ent. 
authority,  the  prescriptive  title  would  merge  in  the  statutory  title, 
and  in  the  event  of  the  statutory  provision  being  only  a  temporary 
measure  the  easement  would  be  lost  on  the  expiration  of  the  period 
covered  by  the  statute  {q). 

"  I  hold  it  to  be  an  indisputable  proposition  of  law  that  where 
an  Act  of  Parliament  has,  according  to  its  true  construction,  to 
use  the  language  of  Littledale,  J.,  'embraced  and  confirmed' 
a  right  which  had  previously  existed  by  custom  or  prescription 
that  right  becomes  henceforward  a  statutory  right,  and'  that  the 
lower  title  by  custom  or  prescription  is  merged  in  and  extinguished 
by  the  higher  title  derived  from  the  Act  of  Parliament "  (r). 


Sect.  2. — Extinguishment  of  Necessity, 

It  has  already  been  seen,  on  the  clearest  authority  both  of  our  Licence  to 
own  law  and  the  civil  law,  that  if  the  owner  of  the  dominant 
tenement  authorizes  an  act  of  a  permanent  nature  to  be  done 
on  the  servient  tenement,  the  necessary  consequence  of  which  is 


(o)  Holmes  v.   Goring ^  ante,  p.  178;  Tertio  amittitur  (servitus)  confasione 

[land  see  p.  116.]  cum  prsBdia  confusa  sunt,  ^ye  cum  idem 

(p)    Servitutee    praediorom    confun-  utriusque  prsedii  dominus  esse  cosperit. 

duntur,  si  idem  utriusque  prsedii  dominus  — Vinnius,  Gomm.  ad  Inst.  lib.  2,  tit.  3, 

esse  coeperit. — Dig.  8,  6,  1,  quern,  serv.  QuibuR  modis  serv.  amittuntur,  }  6. 
amit.  (q)  Taylor  y.  Aldermen  and  Burgesses  of 

Si  quia  sedes,  quee  rais  sedibus  servi-  New  Windsor,  [1898]  1  Q.  B.  186;  affd. 

rent,  cum  emisset,  traditas  sibi  aooepit,  in  H.  L.  sub  nom.  New  Windsor  Cor- 

oonfusa  sublataque  servitus  est ;  et,  si  poration  v.   Taylor ^   [1899]   A.   C.   41 ; 

rursus  vendere  vult,  nominatim  impo-  Mayor,  ^c,  of  Manchester  \ ,  Lyons  (1882), 

neuda    servitus    est:     alioquin    libene  22  Oh.  Div.  287. 

veniunt.— Dig.  8,  2,  30,  de   serv.  urb.  (r)  Per  Lord  Davej  in  New  Windsor 

prsed.  Corporation  v.  Taylor,  [1899]  A.  0.  49. 
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to  prevent  his  future  enjoyment  of  the  easement,  it  is  thereby 
extinguished  (s). 

And  provided  the  authority  is  exercised,  it  is  immaterial  whether 
it  was  given  by  writing  or  by  parol  (t). 


Owners  of 
inheritance 
mnst 
acquiesce. 


Prescription 
Act. 


Sect.  3. — Extinguishment  hy  Cessation  of  Enjoyment. 

As  the  acquisition  of  an  easement  is  an  addition  to  the  ordinary 
rights  of  property  of  the  dominant,  and  a  corresponding  diminu- 
tion of  those  rights  of  the  servient  tenement,  so  the  loss  of  the 
easement,  when  once  acquired,  by  restoring  both  tenements  to 
their  natural  state,  is  an  addition  to  the  rights  of  the  servient, 
and  a  corresponding  diminution  of  those  of  the  dominant. 

Hence,  though  the  law  regards  with  less  favour  the  acquisition 
and  preservation  of  these  accessorial  rights  than  of  those  which 
are  naturally  incident  to  property,  and,  therefore,  does  not  require 
the  same  amount  of  proof  of  the  extinction  as  of  the  original 
establishment  of  the  right  (w) :  yet  as  an  easement,  when  once 
created,  is  perpetual  in  its  nature,  being  attached  to  the  inheritance 
and  passing  with  it,  it  should  seem  that  some  acquiescence  on  the 
part  of  the  owner  of  the  inheritance  must  be  necessary  to  give 
validity  to  any  act  of  abandonment  (if).  The  doctrine  of  the  extinc- 
tion of  easements  by  merger,  already  considered,  supports  this 
view,  proceeding,  as  it  does,  on  the  ground  that  the  loss  of  an 
easement  is  a  permanent  injury  to  the  inheritance,  and  can  there- 
fore only  take  place  when  the  same  party  is  the  owner  of  the  fee 
simple  of  the  servient  and  dominant  tenements. 

The  Prescription  Act  is  silent  as  to  the  mode  by  which  easements 


(«)  Ante,  p.  31  ;  [and  see  Davies  y. 
Marshall  (1861),  10  C.  B.  N.  S.  697  ; 
7  Jur.  N.  8.  720,  1247;  Johnson  v. 
JTyait  (1864),  9  Jur.  N.  S.  1333.] 

8i  stillicidii  immittendi  jus  habeam  in 
aream  tuam,  et  permisero  jus  tibi  in  ea 
ared  aedificandi,  stillicidii  immittendi 
jus  amitto.  Et  similiter,  si  per  tuum 
fundnm  via  mihi  debeatur,  et  permisero 
tibi,  in  eo  loco,  per  quem  yia  mihi  de- 
betar,  aliquid  facere,  amitto  jus  viae. — 
Dig.  8,  6,  3,  quem.  serv.  amit. 

Amittitur  servitus  remissione,  tum 
apertS  tum  tacitd — puta  si  permisero 
domino  fundi  servientis,  in  loco  aerviente, 


facere  id  quo  servitos  impediatur.— 
Vinnins,  Comment,  ad  Inst.  L.  2,  Ht 
Qnibus  modis  servitutes  amittuntur,  }  6. 

{t)  Liggxns  v.  Inge^  ante,  p. 40. 

(«)  *'  Non-user  which  would  not  be 
sufficient  to  establish  an  abandooment 
of  a  right  acquired  may  be  enough  to 
prevent  the  acquisition  of  that  right 
under  the  (Pi^ription)  Act,"  per 
Stirling,  J.,  [19001  2  Ch.  at  p.  146. 

{yo)  As  to  the  loss  of  an  inchoate 
right  to  light  acquired  under  the  Pre- 
scription Act,  1832,  ss.  3  and  4,  fee 
Bywum  v.  Van  den  Bergh,  [1907]  2  Oi. 
616 ;  [1908]  1  Oh.  167.] 
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may  be  lost.    Its  enactments  as  to  interruption  and  disabilities   Ceaaatioii  of 
apply  in  terms  to  tiie  acquisition  only.  enjoymen — 

It  is  the  policy  of  the  law,  favouring  the  freedom  of  property, 
that  no  restriction  should  be  imposed  upon  one  tenement,  without 
a  corresponding  benefit  arising  from  it  to  another,  and  hence  it  is 
that  it  is  essential  to  the  validity  of  an  easement  that  it  should 
conduce  to  the  more  beneficial  enjoyment  of  the  dominant  tenement. 

Thus,  where  a  right  of  way  is  given  by  deed,  the  right  is  con- 
fined to  the  use  of  a  way  which  is  ''  in  the  same  predicament  as 
it  was  at  the  time  of  the  making  of  the  deed  "  (x). 

If,  therefore,  any  alteration  be  made  in  the  disposition  of  the  Lobs  by 
dominant  tenement,  of  such  a  nature  as  to  make  it  incapable  any  ^^^^^  ^' 
longer  of  the  i>erception  of  the  particular  easement,  the  status  of  tenement, 
the  dominant  tenement,  to  which  the  easement  was  attached,  and 
which  is  an  inherent  condition  of  its  existence,  is  determined. 

Such  alteration  must,  of  course,  be  of  a  permanent  character.  Alteration 
evincing  an  intention  of  ceasing  to  take  the  particular  benefit,  or  !!^rma^ent. 
otherwise  an  easement  might  be  lost  by  the  mere  pulling  down  of 
the  tenement  for  the  purposes  of  necessary  repair  (y).  Thus, 
if  a  man  have  a  projecting  roof,  by  means  of  which  he  enjoyed 
the  easement  of  throwing  his  eaves-droppings  on  his  neighbour's 
land,  any  alteration  of  the  form  of  such  projection,  from  which  it 
could  be  inferred  that  he  meant  to  direct  the  rain-water  into  a 
different  channel,  would  destroy  his  right  to  the  easement.  Thus, 
too,  the  stopping  up  an  ancient  window  (z). 

By  the  civil  law  the  pulling  down  a  house  with  the  intention  of 
re-building,  did  not  cause  the  loss  of  a  servitude,  provided  the 
new  edifice  was  erected  upon  the  site  and  of  the  dimensions  of 
the  old,  and  did  not  increase  the  burthen  imposed  upon  the  servient 
tenement  (a). 

In  Moore  v.  Eaicson  (6),  it  appears  that  the  plaintiff,  having  Moore  r. 

^aicson 


(x)  Per  Cnriam  in  Allan  v.   Gomme  Frudential  Assurance  Co.  (1877),  L.  R. 

(1840),  11  A.  &  E.  772  ;  62  R.  R.  492  ;  6  Ch.  D.  757,  at  p.  764.] 

[but  see  ante,  p.  357.    It  depends  in  all  ,.    ^                    ^i     /,o,.n    «  /^ 

Sases  upon  the  construction  It  the  par-  .,  W  ^^"Z^Sf  l'^^'  (l^^^)'  3  Camp, 

ticular  grant,  whether  the  owner  of  the  °^* »  **  y"  J*.  bJO. 

servient  way  is  limited  to  any  particular  (/*)  (Si  sorvitus  stillioidii  non  avert- 

use  of  the  tenement.]  e^^i  debebatur) ;  si  antea  ex  teguld  cas- 

(y)  LuttrtVs  Case  (1738),  4  Rep.  86  ;  sitaverit  stillicidium,  postea  ex  tabulato, 

[Siaight  v.  Bum  (1869),  L.  R.  6  Ch.  vel  ex  alia  materia,  cassitare  non  potest. 

163  :     EccUsiastical     Commissioners    for  —Dig.   8,    2,   20,   §  4,  de  senr.   preed. 

England^,  Kino  (1880),  L.  R.  14  Ch.  Div.  ^rb. 

213.      Cf.    per   Fry,    J.,    in    National  (b)  (1824),  3  B.  &  C.  332  ;  5  Dowl.  & 

Provincial  FlaU  Glass  Insurance  Co,  v.  R.  234 ;  27  R.  R.  375. 
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Ceftaationof 
enjoyment. 

Moore  Y» 
Mawton, 


some  ancient  windows,  pulled  down  the  wall  in  which  they  were 
situated,  and  rebuilt  it  as  the  wall  of  a  stable,  without  any  window. 
About  fourteen  years  after  this,  the  defendant  erected  a  building 
in  front  of  this  blank  wall,  and  after  such  building  had  remained 
there  about  three  years,  the  plaintiff  re-opened  a  window  in  the 
place  where  one  of  the  ancient  windows  had  formerly  stood, 
and  brought  this  action  for  the  obstruction  to  his  newly-opened 
window  by  the  defendant's  building. 

A  rule  having  been  obtained  to  enter  a  non-suit,  pursuant  to 
liberty  reserved  at  the  trifid,  the  Court  of  K.  B.  made  the  rule 
absolute. 

Abbott,  C.  J.,  in  delivering  his  judgment,  said, "  I  am  of  opinion 
that  the  plaintiff  is  not  entitled  to  maintain  this  action.  It  appears 
that  many  years  ago  the  former  owner  of  these  premises  had  the 
enjoyment  of  light  and  air  by  means  of  certain  windows  in  a  wall 
in  his  house.  Upon  the  site  of  this  wall  he  built  a  blank  wall 
without  any  windows.  Things  continued  in  this  state  for  seven- 
teen years.  The  defendant,  in  the  interim,  erected  a  building 
opposite  the  plaintiff's  blank  wall,  and  then  the  plaintiff  opened 
a  window  in  that  which  had  continued  for  so  long  a  period  a  blank 
wall  without  windows :  and  he  now  complains  that  that  window  is 
darkened  by  the  buildings  which  the  defendant  so  erected.  It 
seems  to  me  that,  if  a  person  entitled  to  ancient  lights  pulls  down 
his  house  and  erects  a  blank  wall  in  the  place  of  a  wall  in  whidi 
there  had  been  windows,  and  suffers  that  blank  wall  to  remain  for 
a  considerable  period  of  time,  it  lies  upon  him  at  least  to  show,  that, 
at  the  time  when  he  so  erected  the  blank  wall,  and  thus  apparently 
abandoned  the  windows  which  gave  light  and  air  to  the  house,  it 
was  not  a  perpetual,  but  a  temporary  abandonment  of  the  enjoy- 
ment; and  that  he  intended  to  resume  the  enjoyment  of  those 
advantages  within  a  reasonable  period  of  time.  I  think  that  the 
burthen  of  showing  that  lies  on  the  party  who  has  discontinued 
the  use  of  the  light.  By  building  the  blank  wall,  he  may  have 
induced  another  person  to  become  the  purchaser  of  the  adjoining 
ground  for  building  purposes,  and  it  would  be  most  unjust  that  he 
should  afterwards  prevent  such  a  person  from  carrying  those 
purposes  into  effect.  For  these  reasons  I  am  of  opinion,  that  the 
rule  for  a  nonsuit  must  be  made  absolute." 

Bayley,  J.,  said,  *^  The  right  to  light,  air,  or  water,  is  acquired 
by  enjoyment,  and  will,  as  it  seems  to  me,  continue  so  long  as  the 
party  either  continues  that  enjoyment,  or  shows  an  intention  to 
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continue  it.  In  this  case  the  former  owner  of  the  plaintiff's  pre- 
mises had  acquired  a  right  to  the  enjoyment  of  the  light ;  but  he 
chose  to  relinquish  that  enjoyment,  and  to  erect  a  blank  wall  in- 
stead of  one  in  which  there  were  formerly  windows.  At  that  time 
he  ceased  to  enjoy  the  light  in  the  mode  in  which  he  had  used  to 
do,  and  his  right  ceased  with  it.  Suppose  that,  instead  of  doing 
that,  he  had  pulled  down  the  house  and  buildings,  and  converted 
the  land  into  a  garden,  and  continued  so  to  use  it  for  a  period  of 
seventeen  years,  and  another  person  had  been  induced  by  such 
conduct  to  buy  the  adjoining  ground  for  the  purposes  of  building. 
It  would  be  most  unjust  to  allow  the  person  who  had  so  converted 
his  land  into  garden  ground,  to  prevent  the  other  from  building 
upon  the  adjoining  land  which  he  had,  imder  such  circumstances, 
been  induced  to  purchase  for  that  purpose.  I  think  that,  accord- 
ing to  the  doctrine  of  modem  times,  we  must  consider  the  enjoy- 
ment as  giving  the  right ;  and  that  it  is  a  wholesome  and  wise 
qualification  of  that  nde  to  say,  that  the  ceasing  to  enjoy  destroys 
the  right,  unless  at  the  time  when  the  party  discontinues  the 
enjoyment  he  does  some  act  to  show  that  he  means  to  resume  it 
within  a  reasonable  time." 

Holroyd,  J.,  added,  "  I  am  of  the  same  opinion.  It  appears 
that  the  former  owner  of  the  plaintiff's  premises  at  one  time  was 
entitled  to  the  house  with  the  windows,  so  that  the  light  coming 
to  those  windows  over  the  adjoining  land  could  not  be  obstructed 
by  the  owner  of  that  land.  I  think,  however,  that  the  right 
acquired  by  the  enjoyment  of  the  light  continued  no  longer  than 
the  existence  of  the  thing  itself  in  respect  of  which  the  party  had 
the  right  of  enjoyment;  I  mean  the  house  with  the  windows: 
when  the  house  and  the  windows  were  destroyed  by  his  own  act, 
the  right  which  he  had  in  respect  of  them  was  also  extiDguished. 
If,  indeed,  at  the  time  when  he  pulled  the  house  down,  he  had 
intimated  his  intention  of  rebuilding  it,  the  right  would  not  then 
have  been  destroyed  with  the  house.  If  he  had  done  some  act  to 
show  that  he  intended  to  build  another  in  its  place,  then  the  new 
house,  when  built,  would  in  effect  have  been  a  continuation  of  the 
old  house,  and  the  rights  attached  to  the  old  house  would  have 
continued.  If  a  man  has  a  right  of  common  attached  to  his  mill, 
or  a  right  of  turbary  attached  to  his  house,  if  he  pulls  down  the 
mill  or  the  house,  the  right  of  common  or  of  turbary  will  prim& 
facie  cease.  If  he  show  an  intention  to  build  another  mill  or 
another  house,  his  right  continues.     But  if  he  pulls  down  the 


Cessation  of 
enjoyment. 

Moor$  y. 
Rawton. 
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Cessation  of 
enjoyment. 

Moore  ▼. 
Maicion, 


house  or  the  mill  without  showing  any  intention  to  make  a  similar 
use  of  the  land,  and,  after  a  long  period  of  time  has  elapsed,  builds 
a  house  or  mill  corresponding  to  that  which  he  pulls  down,  that  is 
not  the  renovation  of  the  old  house  or  mill  but  the  creation  of  a 
new  thing,  and  the  rights  which  he  had  in  respect  of  the  old  house 
or  mill  do  not,  in  my  opinion,  attach  to  the  new  one  (c).  In  this 
case,  I  think,  the  building  of  a  blank  wall  is  a  stronger  circum- 
stance to  show  that  he  had  no  intention  to  continue  the  enjoyment 
of  his  light  than  if  he  had  merely  pulled  down  the  house.  In  that 
case  he  might  have  intended  to  substitute  something  in  its  place. 
Here  he  does,  in  fact,  substitute  quite  a  different  thing — a  wall 
without  windows.  There  is  not  only  nothing  to  show  that  he 
meant  to  renovate  the  house  so  as  to  make  it  a  continuance  of  the 
old  house,  but  he  actually  builds  a  new  house  different  from  the 
old  one,  thereby  showing  that  he  did  not  mean  to  renovate  the  old 
house.  It  seems  to  me,  therefore,  that  the  right  is  not  renewed,  as 
it  would  have  been  if,  when  he  had  pulled  down  the  old  house,  he 
had  shown  an  intention  to  rebuild  it  within  a  reasonable  time, 
although  he  did  not  do  so  eo  instanti." 

Littledale,  J. — "  According  to  the  present  rule  of  law  a  man 
may  acquire  a  right  of  way,  or  a  right  of  common,  (except,  indeed, 
common  appendant,)  upon  the  land  of  another,  by  enjoyment. 
After  twenty  years'  adverse  enjoyment  the  law  presumes  a  grant 
made  before  the  user  commenced,  by  some  person  who  had  power 
to  grant.  But  if  the  party  who  has  acquired  the  right  by  grant 
ceases  for  a  long  period  of  time  to  make  use  of  the  privilege  so 
granted  to  him,  it  may  then  be  presumed  that  he  has  released  the 
right.  ...  I  think  that,  if  a  party  does  any  act  to  show  that  he 
abandons  his  right  to  the  benefit  of  that  light  and  air  which  he 
once  had,  he  may  lose  his  right  in  a  much  less  period  than  twenty 
years.  If  a  man  pulls  down  a  house  and  does  not  make  any  use 
of  the  land  for  two  or  three  years,  or  converts  it  into  tillage,  I 
think  he  may  be  taken  to  have  abandoned  all  intention  of  rebuild- 
ing the  house ;  and,  consequently,  that  his  right  to  the  light  has 
ceased.  But  if  he  builds  upon  the  same  site,  and  places  windows 
in  the  same  spot,  or  does  any  thing  to  show  that  he  did  not  mean 
to  convert  the  land  to  a  different  purpose,  then  his  right  would 
not  cease.  In  this  case  I  think  that  the  owner  of  the  plaintiff's 
premises  abandoned  his  right  to  the  ancient  lights,  by  erecting  the 


(f)  CrossUy  v.  LightowUr  (1867),  L.  R.  2  Ch.  478  ;  poet,  p.  661. 
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blank  wall  instead  of  that  in  whioh  the  ancient  windows  were ;  for    CeMation  of 

he  then  indicated  an  intention  never  to  resume  that  enjoyment  of  — 

the  light  which  he  once  had.    Under  those  circumstances  I  think      itTtownl 
that  the  temporary  disuse  was  a  complete  abandonment  of  the 
right." 

In  Lawrence  v.  OJ^^(rf),  Lord  Ellenborough  held  that,  where  ^^^reneey. 
an  ancient  window  had  been  filled  up  with  brick  and  mortar  for 
twenty  years,  the  case  stood  as  if  it  had  never  existed. 

"  Suppose  a  person,"  said  Tindal,  C.  J.,  in  delivering  the  judg-  ^»^^*»«  ▼• 
ment  of  the  Court  in  Liggina  v.  Inge  (e),  "  who  formerly  had  a  mill 
upon  a  stream,  should  pull  it  down,  and  remove  the  works,  with 
the  intention  never  to  return,  could  it  be  held  that  the  owner  of 
other  land  adjoining  the  stream  might  not  erect  a  mill  and  employ 
the  water  so  relinquished;  or  that  he  should  be  compellable  to 
pull  down  his  mill,  if  the  former  mill-owner  should  afterwards 
change  his  determination,  and  wish  to  rebuild  his  own  P  In  such 
a  case  it  would,  imdoubtedly,  be  a  subject  of  inquiry  by  a  jury, 
whether  he  had  completely  abandoned  the  use  of  the  stream,  or 
left  it  for  a  temporary  purpose  only  "  (/). 

In  Hale  v.  Oldroyd{g)j  the  plaintifE  had  a  right  to  a  flow  of  ^^^^ 
surplus  water  to  an  ancient  pond.  Instead  of  using  the  water  to 
supply  that  pond,  he  had  during  thirty  years  past  ufied  it  to 
supply  three  more  recent  ponds.  It  was  held,  he  had  not  aban- 
doned or  lost  his  right  to  the  flow  of  water  by  such  user.  Eolfe, 
B.,  said,  '*  If  the  plaintiff  had  even  filled  up  the  (old)  pond,  that 
would  not  in  itself  amount  to  an  abandonment,  although,  no 
doubt,  it  would  be  evidence  of  it."  [And  Parke,  B.,  said,  "  The 
use  of  the  old  pond  was  discontinued  only  because  the  plaintiff 
obtained  the  same  or  a  greater  advantage  from  the  use  of  the 
three  new  ones ;  he  did  not  thereby  abandon  his  right,  he  only 
exercised  it  in  a  different  spot, — and  a  substitution  of  this  nature 
is  not  an  abandonment." 

In  Stokoe  v.  Singers  (A),  it  was  held  that,  where  the  owner  of  ^sima-J' 
a  house  had  blocked  up  ancient  windows,  and  kept  them  so  for 
nearly  twenty  years,  he  had  not  lost  the  right  of  light,  the  jury 
finding  that  he  did  not  ^^so  close  up  bis  lights  as  to  cause  the 


{d)  (1814),  3  Camp.  614;   14  R.  R.  (/)  \^e&  Croasleyv.Lightowler  [\%Q1), 

830  L.  B.  2  Ch.  478 ;  posVp.  661.] 

„  ^  is)  (1845),  14  M.  &  W.  789  ;  69  R.  R. 

(e)  (1831),  7  Biog.  693 ;  33  R.  R.  616,  824. 

Preface  VI.  (h)  (1867),  8  E.  &  B.  31. 
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Stokoe  V. 
Sitiffert, 


EceUtiatiical 
CommiS' 
•ioners  t. 
Xino, 


Material  qnee- 
tioo,  intention 
to  renounce 
right. 


[adjoining  owner  to  incur  expense  or  loss  on  the  reasonable  belief 
that  they  had  been  permanently  abandoned,"  nor  so  as  "to 
manifest  an  intention  of  permanently  abandoning  the  right  of 
using  them  " ;  but  the  Court  did  not  express  any  opinion  upon 
the  question  whether  the  mere  closing  up  of  the  lights,  so  as  to 
manifest  an  intention  of  permanently  abandoning  them,  would 
destroy  the  right,  unless  the  adjacent  owner  acted  upon  that 
intention ;  and  there  appears  to  have  been  some  difference  of 
opinion  between  the  judges  upon  this  question. 

In  Ecclesiastical  Commissioners  v.  Kino  (A:),  it  appeared  that, 
by  virtue  of  an  Act  of  Parliament  and  an  Order  in  Council,  the 
church  of  St.  Dionis  Backchurch  in  the  city  of  London  had 
become  vested  in  the  Commissioners  upon  trust  to  pull  down  the 
church,  dispose  of  the  materials,  and  sell  the  site.  The  church 
having  been  pulled  down,  but  not  yet  sold,  the  defendant  com- 
menced to  build  upon  the  adjoining  land  some  buildings  which 
would  have  obstructed  the  access  of  light  to  the  ancient  church 
windows  had  they  still  been  subsisting.  Hall,  V.-C,  refused 
an  injunction ;  but,  on  appeal,  the  defendant  was  resfxained  from 
**  obstructing  the  lights  of  any  building  to  be  erected  on  the  site 
of  the  church,  so  far  as  such  lights  occupy  the  same  position  as 
the  lights  of  the  church."  The  Court  of  Appeal  thought  that  the 
Commissioners,  though  not  themselves  empowered  to  rebuild,  were 
entitled  to  sell  the  land  with  all  its  advantages,  including  the 
right  to  rebuild  so  as  to  resume  the  enjoyment  of  the  ancient 
lights.  "  It  appears  to  me,"  said  James,  L.  J.,  "  that,  where  a 
building  in  which  there  are  ancient  lights  has  been  taken  down, 
though  the  actual  enjoyment  of  the  light  has  been  suspended, 
there  is  nothing  to  prevent  the  owner  from  applying  to  the  Court 
for  an  injunction  to  restrain  an  erection  which  would  interfere 
with  the  easement  of  the  ancient  lights,  where  the  Court  is  satis- 
fied that  he  is  about  to  restore  ihe  building  with  its  ancient 
lights.  That  was  so  decided  by  Lord  Justice  Giffard  in  Staight  v. 
JBt/r»  "(/).] 

It  appears  from  these  cttses  that  the  law  has  fixed  no  precise 
time  during  which  this  cessation  of  enjoyment  must  continue ; — 
the  material  inqiiiry  in  every  case  of  tids  kind  must  be,  whether 
there  was  the  intention  to  renounce  the  right.     [There  is  a  legal 


(*)  (1880),  L.  B.  14  Ch.  DiT.  213. 


(0  (1869),  L.  B.  5  Gh.  168. 
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[inference,  however,  at  any  rate  in  cases  where  the  dominant   Cessation  of 
tenement  has  been  pulled  down   and  rebuilt,   that  the    owner  — — 1- 


intends  to  preserve  his  rights ;  and  accordingly  it  has  been  held 
in  a  case  in  which  a  building  was  rebuilt  before  a  right  to  light 
had  been  acquired  under  the  Prescription  Act,  but  whilst  it  was  in 
course  of  b^ing  so  acquired,  that  evidence  of  the  intention  to  pre- 
serve ancient  lights  upon  a  rebuilding  is  unnecessary  (w).]  From 
the  language  of  the  judges  [in  the  cases  before  Stokoe  v.  Singers']^ 
it  does  not  appear  to  be  necessary  that  the  servient  owner  should 
have  done  any  act  after  the  change  had  taken  place  in  the 
dominant  tenement  to  assert  the  freedom  of  his  tenement  from  the 
easement ;  but  it  is  suflBcient  if  the  consequence  of  the  change  be 
an  entire  cessation  of  enjoyment,  accompanied  by  an  intention  [on 
the  part  of  the  dominant  owner]  to  relinquish  the  right.  In 
point  of  fact,  in  one  of  the  cases  above  cited,  the  owner  of  the 
servient  tenement  had,  during  the  cessation  of  enjoyment,  done 
an  act  which  he  could  not  lawfully  have  done  had  the  easement 
existed,  and  the  owner  of  the  dominant  tenement  had  taken  no 
steps  to  remove  the  obstruction ;  yet  no  stress  was  placed  upon 
these  circumstances.  [And  the  dicta  in  Stokoe  v.  Singers j  in  which 
such  an  act  is  treated  as  essential  in  order  to  make  out  the  loss  of 
the  easement,  have  never  been  followed.] 

By  the  civil  law  an  urban  servitude  could  not  be  lost  by  mere  Civil  law  re- 
abandonment  on  the  part  of  the  owner  of  the  dominant,  unless,  Sot^^done 
during  the  cessation  of  enjoyment,  some  act  was  done  by  the  by  servient 
owner  of  the  servient  tenement  evincing  an  intention  of  defeating 
the  servitude —as  if  a  man  having  a  window  should  have  stopped 
it  up  during  a  certain  time,  a  previously  acquired  easement  of  the 
passage  of  light  would  not  have  been  lost,  imless  the  owner  of  the 
servient  tenement   had  done  something  during   the  interval   to 
obstruct  the  passage  of  light :  so,  too,  in  the  case  of  an  easement 
tigni  immittendi,  mere  removal  of  the  beam  was  not  suflBcient  to 
defeat  the  right,  unless  the  owner  of  the  servient  tenement  stopped 
up  the  hole  in  which  the  beam  was  placed  («) ;  and,  on  the  same 
ground,  by  no  lapse  of  time  would  the  right  be  lost  during  which, 


(m)  Smith  T.Baxter,  [1900]  2  Ch.  138.  Colonial  Stores,  Ltd.,  [1904]  A.  C.  179, 

Thitt  decision  was  based  upon  a  passage  it  does  not  appear  tJiat  the  decision  in 

in  the  judgment  of  Cotton,  L.  J.,  in  Smith  y.  Baxter  ia  ik&rehy  aSected.    See 

Scott  V.  Fape  (1886),  31  Ch.  Div.  664 ;  Andreujt  v.   Waite,   [1997]  2  Ch.   600, 


but,  thoogh  the  judgments  in  this  case      609. 

were  oriiioified   m   Colla  v.  Eom$   and         in)  Haeo  antem  jura  similiter,  ut  rus- 
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Oessfttion  of 
enjoyment. 


Alteration  bj 

enoroach- 

ment. 


owing  to  the  delay  in  rebuilding  the  servient  tenement,  the  ease- 
ment could  not  be  exercised  (o). 

Although,  however,  there  appears  to  be  no  [sufficient]  authority 
in  our  law  for  requiring  any  such  act  as  the  condition  of  the  ex- 
tinction of  an  easement,  yet  such  an  act,  unopposed  by  the  owner 
of  the  dominant  tenement,  as  in  the  case  of  Moore  v.  liawson, 
would  be  almost  conclusive  evidence  that  there  was  no  intention  to 
preserve  the  easement. 

A  question  of  much  greater  difficulty  arises  in  those  cases  in 
which  there  has  been  no  actual  cessation  of  enjoyment,  but  the 
mode  of  enjoyment  has  been  more  or  less  altered;  and  where, 
instead  of  an  intention  to  relinquish  the  right,  an  attempt  has  been 
made  to  usurp  a  greater  right  than  the  paurty  was  entitled  to,  [or 
to  enjoy  it  in  a  different  manner  (j^)]. 

Assuming  that  the  encroachment  confers  no  new  right,  two 
questions  arise : — 1st,  whether  a  valid  easement  still  subsists  to  the 
extent  previously  enjoyed ;  and,  2ndly,  if  this  be  determined  in 
the  negative,  whether  the  party  is  still  at  liberty  to  restore  his 
tenement  to  its  former  condition,  and  recur  to  its  former  mode  of 
enjoyment. 

The  first  question  may  be  considered  with  reference  to  two 
distinct  classes  of  easements: — those  which  require  for  their 
enjoyment  a  permanent  adaptation  of  the  state  of  the  dominant 
tenement;  and  those  which  depend  upon  repeated  acts  of  man, 
and  require  no  permanent  alteration  in  the  dominant  tenement,  as 
rights  of  way,  or  to  draw  water  (g). 


ticoram  quoque  praediorunii  certo  tem- 
pore non  uteodo  pereunt ;  nin  quod 
hceo  dissimilitudo  est,  quod  non  omni- 
modo  pereunt  non  utendo  ;  sed  ita  si 
Ticious  simul  libertatem  usucapiat, 
Teluti  si  sedes  tuee  ledibus  meis  serriant 
^*ne  altius  tollantur/'  **  no  lumioibus 
mearum  eedium  officiatur ''  ;  et  ego  per 
statutum  tempus  fenestras  meas  prse- 
fixas  habnero  vel  obstruxero ;  ita  demum 
jus  meum  amitto,  si  tn  per  boo  tempus 
sedes  tuas  altius  sublatas  habueris ; 
alioquin  ai  nihil  novi  feceris,  retineo 
servitutem.  Item  si  "tigni  immissi" 
sdes  tuee  serritutem  debeut,  et  ego 
exemero  tignum,  ita  demum  amitto  jus 
meum,  si  tu  foramen  undo  exemptum 
est  tignum  obturayeris  et  per  constitu- 
tum  tempus  ita  habueris;  alioquin,  si 
nihil  noYi  feoeris,  integrum  jus  meum 


permanet. — Dig.  8,  2,  6,  de  serr.  pned. 
urb. 

(o)  Si  cum  jus  haberes  immittendi, 
vicinus  statuto  tempore  sedificatum  nou 
habuerit,  ideoque  nee  tu  immittere 
poteris,  non  ideo  magis  servitutem 
amittes;  quia  non  potesrt;  videri  usnoe- 
pisse  vicinus  tuns  libertatem  aedium 
suarum,  qui  jus  tuum  non  interpellaTit. 
— Dig.  8,  6,  18,  §  2,  quem.  serr.  amit. 

{p)  E.g.,  by  altering  the  plane  of  t 
-window  or  the  course  of  a  stream  (aod 
cf .  Mercer  v.  Dentie,  [1904]  2  Ch.  634 ; 
[1905]  2  Ch.  638).  Thin  method  of 
alteration  is  distinguishable  from  mere 
encroachment;  but  the  cases  are  so 
much  intermixed  that  it  is  impossible  to 
separate  them  iu  statement. 

(q)  This  question   is  discussed  with 
reference  to  the  latter  class,  post,  p.  566. 
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With  respect  to  those  easements  which  require  for  their  enjoy-  Alteration  by 
ment  a  permanent  adaptation  of  the  state  of  the  dominant  tene-        ment.  " 
ment,  it  is  extremely  diflScult  to  reconcile  the  [earlier]  decisions,  ^^here 
or  to  extract  any  clear  or  intelligible  principle  from  them ;  but  it  dominant 
appears  [even  in  the  earlier  cases]  to  be  admitted   that,  if  the  permanently 
alteration  in   the  mode  of  enjoyment   is  such  as  clearly  not  to  *^'^®^^- 
render  the  easement  more  onerous  on  the  owner  of  the  servient 
tenement,  the  right  remains  unimpaired ;  [on  the  other  hand  it 
may  be  considered  as  settled  that  any  alteration  in  the  dominant 
tenement  which   imposes  an  additional   burden  on   the  servient 
tenement,  will  certainly  suspend  the  right,  and  may  destroy  it 
altogether  ('/). 

The  cases  are  numerous,  but  it  will  be  well  to  go  through  them 
in  their  order.] 

In  Cherrington  v.  Abney  (r),  a  bill  was  filed  for  an  injunction  to  Cherringtm  y. 
prevent  stoppage  of  lights ;  there  being  six  lights  in  an  old  house,      "^^' 
it  was  insisted,  that  "in  the  new  they  should  have  but  the  same 
number  of  lights,  and  of  the  same  dimensions,  and  in  the  same 
places,  or  else  may  stop  up  and  blind  them. 

"So  must  not  make  more  stories,  more  lights,  nor  in  other 
places. 

"  It  is  certain  they  cannot  alter  the  same  to  the  prejudice  of  the 
owner  of  the  soil — ^as  if  before  so  high  as  they  could  not  look  out 
of  them  into  the  yard,  shall  not  make  them  lower,  and  the  like ; 
for  privacy  is  valuable. 

"  One  trial  had  another  granted." 

[The  above  dicta  can  no  longer  be  relied  upon  as  good  law. 

In  East  Ifidia  Company  v.   Vincent  {h)^  Lord  Hardwicke  said:  Eatt  India  Co, 
"If  I  should  give  an  opinion  that  lengthening  of  windows,  or  ^'  ^•'*^^'*^- 
making  more  lights  in  the  old  wall  than  there  were  formerly  (^), 
would  vary  the  right  of  persons,  it  might  create  innumerable 
disputes  in  populous  cities,  especially  in  London ;  and,  therefore. 


(q)  See    Anherton    v.    Connelly^  post,  dominant  tenement  is  not  entitled  to  all 

p.  648.  the  light  coming  through  the  windowt*, 

(r)  (1709),  2  Vernon,  646,  cor.  King,  but  only  so  much  as  is  necessary  to 

jj^  C.  render  the  occupation  of  the  dominant 

{g\  (mO)   2  Atk  83  tenement    reasonably  comfortable,   the 

\  f  \  *     Jf  '      '  enlargement  of  windows  in  the  dominant 

{t)  It  must  be  borne  in  mind,  in  con-  tenement  would  not  increase  the  burden 

sideriog  the  cases  cited,  that  tiince  it  has  imposed  on  the  servient  tenemeut,  but 

been  setded  by  the  decision  in  Colls  y.  would  have  the  contrary  effect;  see  post, 

Mome  and  Colonial  Storet,  Ltd.,  that  the  p.  547. 

G.  34 
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Martin  y. 
Oobte. 


Alteration  by  [I  Jo  not  give  an  absolute  opinion,  but  I  should  rather  think  it  does 

encroach-  ,  i.1       •   r  j.  »n 

ment.        ^ot  vary  the  right.  J 
Cottereliv.  In    Cotterell  v.    Griffiths  {u)^   it  appeared    that  the   plaintiff's 

'**'^'   •  windows  had  never  been  completely  opened  until  a  short  time 

before  the  action  wa^  brought,  but  there  had  been  blinds  sloping 
upwards  without  giving  any  view  over  the  defendant's  promises. 
Lord  Kenyon  ruled  that,  the  defendant  having  by  his  act  made 
the  plaintiff's  windows  darker  than  they  were  when  the  blinds 
were  up,  the  action  was  sustainable. 

In  Martin  v.  Gobk  (x)y  where  a  building  having  been  used  for 
upwards  of  twenty  years  as  a  malthouse  was  converted  into  a 
dwelling-house,  M'Donald,  C.  B.,  held  that  "  the  house  was  entitled 
to  the  degree  of  light  necessary  for  a  malthouse,  and  not  for  a 
dwelliug-house;  the  converting  it  from  one  to  the  other  could  not 
affect  the  rights  of  the  owners  of  the  adjoining  ground ;  no  man 
could,  by  any  act  of  his,  suddenly  impose  a  new  restriction  upon 
his  neighbour."     [This  decision  was  expressly  dissented  from  in 
Moore  v.  Hall  (t/), hut  the  decision  in  Colk  y,  Home  and  Colonial  Stores, 
Ltd,  (s),  having  settled  that  the  easement  of  light  is  and  always 
has  been  a  question  of  nuisance  or  no  nuisance,  it  would  seem  that, 
unless  the  building,  though  used  as   a  malthouse,  was  so  well 
lighted  as  to  enable  it  to  be  converted  into  a  dwelling-house  without 
the  addition  of  any  new  windows  or  any  increase  in  the  size  or 
form  of  the  existing  windows  (upon  which  point  the  report  is 
silent),  the  decision  might  be  supported  on  the  ground  that  the 
question  of  whether  or  not  an  obstruction  was  a  nuisance  must  be 
decided  by  reference  to  the  easement  acquired  by  the  former  enjoy- 
ment (fl),  and  that  the  addition  to  or  alteration  in  the  windows  on 
the  conversion  of  the  building  into  a  dwelling-house  would  increase 
the  burden  on  the  servient  tenement  (6).    The  concluding  words 
of  the  passage  above  quoted  were  cited,  apparently  with  approval, 
in  Colk  V.  Some  and  Colonial  Stores^  Ltd."] 

In  Chandler  v.  Thompson  (c),  it  appeared  "that  there  had  been 
for  many  years  a  small  window  in  the  place  in  question.    About 


Chandler  v. 
Thompion, 


(m)  (1801),  4  Esp.  69. 
[x]  (1808),  1  Camp.  332. 
(y)  (1878),  L.  R.  3  Q.  B.  D.  178. 
[z)   [1904]    A.    C.   179;    see    above, 
p.  324. 

(«)    See     the    judgment    of     Lord 


Chelmsford  in  TapUng  y.  JomSf  post, 
p.  544. 

{b)  Colls  V.  Eome  and  Colonial  Stores, 
Ltd,  (ubi  sup.),  per  Lord  Idndley  at 
p.  211  ;  and  see  per  Lord  Davey,  •* 
pp.  201,  202. 

(c)  (1811),  3  Camp.  80;  13R,R.756. 
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three  years  before  the  action  was  brought  the  plaintiff  consider-  Alteration  by 
ably  enlarged  it,  both  in  height  and  width,  and  put  in  a  sash        ment. 
frame  instead  of  a  leaded  casement  {(I).     The  defendant,  who  was     chandlery. 
the  owner  of  the  adjoining  ground,  then  covered  several  inches  of     Thompson. 
the  space  occupied  by  the  old  window,  but  still  admitted  more 
light  to  pass  through  the  new  window  than  the  plaintiff  had 
enjoyed  before  the  alteration.'*    Le  Blanc,  J.,  ruled,  "that  the 
whole  space  occupied  by  the  old  window  was  privileged,  and  that 
it  was  actionable  to  prevent  the  light  and  air  passing  through  as 
it  had  formerly  done.     That  part  of  the  new  window  which 
constituted  the  enlargement  might  be  lawfully  obstructed;   but 
the  plaintiff  was  entitled  to  the  free  admission  of  light  and  air 
through  the  remainder  of  the  window,  without  reference  to  what 
he  might  derive  from  other  sources." 

In  Garritt  v.  Sharp  (^),  it  appeared  that,  for  upwards  of  twenty  Oarritt  v. 
years,  the  building  in  question  had  been  a  bam,  on  the  side  ^^' 
of  which,  abutting  on  the  defendant's  premises,  were  several 
apertures,  about  one  or  two  inches  wide,  through  which  light  tmd 
air  passed  to  the  barn,  the  only  other  opening  being  the  bam  door: 
the  plaintiff's  case  was,  that  these  openings  were  made  for  the 
purpose  of  admitting  light  and  air ;  the  defendant  contended  that 
they  had  been  caused  by  decay  and  wear,  by  the  boards  shrinking. 
In  1833  the  plaintiff  turned  the  bam  into  a  malthouse,  stopped 
some  of  the  crevices,  and  converted  others,  by  cutting,  into 
windows,  to  which  he  put  lattices.  The  defendant  then  erected  a 
wall  which  prevented  the  access,  not  only  of  any  additional  light 
which  might  have  been  obtained  by  the  alteration,  but  also,  as 
the  plaintiff  alleged,  of  that  quantity  which  came  into  the  building 
in  its  original  state.  The  defendant  (as  was  stated  on  the  motion 
for  a  new  trial)  offered  evidence  to  show  that  the  alteration 
in  the  mode  of  admitting  light  to  the  plaintiff's  building  was 
injurious  to  the  defendant's  adjoining  property;  such  evidence, 
however,  was  not  received.  Tindal,  C.  J.,  left  it  to  the  jury 
to  say,  whether  the  apertures  were  originally  placed  there  on 
purpose  to  admit  light,  and  whether  the  defendant  had  obstructed 
any  portion  of  the  light  (/)  admitted;  and  in  case  of  their  find- 


(d)  See  note  (/),  p.  529.  (/)  The  word  "  originally  "  seems  to 

have  been  omitted  here ;  there  was  no 
{e)  (183o),  3  A.   &  E.  326 ;  S.  C,  4      question  that  tome  light  had  been  ob- 
K.  k  M.  834.  fitructed. 

34(2) 
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Alteration  by  ing  in  the  affirmative  on  these  questions,  he  directed  them,  if 

ment.  "     the  light  now  fell    short  of    the   quantity  hefore    enjoyed  hy 

Garriu  v.     ^he  plaintiff  for  the  use  of  his  bam,  to  give  damages  for  such 

Sharp,       diminution.     The  jury  found  for  the  plaintiff.     A  new  trial  was 

moved  for — first,  on  the  ground  of  misdirection,  on  which  it  was 

contended,  that  "  the  proof  given  respecting  the  apertures  in  the 

bam  did  not  entitle  the  plaintiff  to  any  enjoyment  of  windows 

which  admitted  light  more  extensively,  and  in  an  entirely  different 

manner;    and  that  no  licence  for  such  an  enjoyment  could  be 

presumed  from  the  licence,  if  proved,  to  have  crevices  in  the  wall 

of  the  bam."    The  rejection  of  evidence  above  mentioned  was  also 

relied  on  as  a  ground  for  a  new  trial. 

The  Court  granted  a  new  trial,  principally,  as  it  should  seem, 
on  the  ground  that,  "  although  the  point  was  made,  yet  the  jury 
were  not  required  by  the  judge  to  consider  whether  the  plaintiff 
had  essentially  varied  the  manner  in  which  the  light  was  enjoyed." 
In  the  concluding  part  of  the  judgment  is  the  following  passage: 
"  It  is  enough  to  say,  that  a  party  may  so  alter  the  mode  in  which 
he  has  been  permitted  to  enjoy  this  kind  of  easement  as  to  lose 
the  right  altogether;  and,  in  this  case,  some  part,  even  of  the 
plaintiff's  proofs,  made  it  proper  that  the  opinion  of  the  jury 
should  be  taken  upon  that  subject." 

[The  decision  did  not  proceed  on  the  enlargement  only,  and 
possibly  not  at  all.  It  was  suggested  in  argument  that  the  manner 
of  introducing  light  was  entirely  altered;  and  Lord  Denman 
observed  that,  while  the  old  openings  could  not  overlook  the 
neighbouring  premises,  the  windows  might.  But  it  may  be  doubted 
whether  this  could  be  a  sufficient  reason  for  depriving  the  dominant 
tenement  of  the  easement  of  light;  and  probably  the  decision 
could  not  now  be  relied  on  as  a  precedent.] 

In  Blanchard  v.  Bridges  (/),  the  alteration  of  the  windows,  upon 
which  the  question  arose,  was  assumed  by  the  Court  in  their  judg- 
ment to  consist  of  "a  carrying  out  of  the  waUs  (in  which  the 
windows  were),  five  feet,  in  the  same  direction;"  and,  it  should 
seem,  an  alteration  of  their  shape  into  bay-windows, — ^the  original 
wall  having  been  destroyed. 

Patteson,  J.,  in  delivering  the  judgment  of  the  Court,  said,  "As 
to  the  windows  at  the  east,  the  case  finds  that  they  do  not  occupy 
the  places  of  the  old  windows :  the  wall,  in  which  those  windows 


Jilattehard 
V.  Bridge*, 


if)  (1835),  4  A.  &  E.  176  ;  6  Nev.  &  Man.  567 ;  53  R.  B. 
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were,  no  longer  exists ;  and,  assuming  that  no  greater  change  of  Alteration  by 
position  has  been  made  than  is  necessarily  consequent  upon  a  ment. " 
carrying  out  of  the  side  walls  five  feet,  and  converting  the  termi-  Bianehard  ▼. 
nation  into  a  bow,  such  a  change  is,  in  our  opinion,  sufficient  to  Bridget. 
prevent  their  being  clothed  with  the  same  rights  as  the  former 
windows.  In  whatever  way  precisely  the  right  to  enjoy  the  un- 
obstructed access  of  light  and  air  from  adjoining  land  may  be 
acquired  (a  question  of  admitted  nicety),  still  the  act  of  the  owner 
of  such  land,  from  which  the  right  flows,  must  have  reference  to 
the  state  of  things  at  the  time  when  it  is  supposed  to  have  taken 
place ;  and,  as  the  act  of  the  one  is  inferred  from  the  enjoyment 
of  the  other  owner,  it  must,  in  reason,  be  measured  by  that  enjoy- 
ment. The  consent,  therefore,  cannot  fairly  be  extended  beyond 
the  access  of  light  and  air  through  the  same  aperture  (or  one  of 
the  same  dimensions  and  in  the  same  position),  which  existed  at 
the  time  when  such  consent  is  supposed  to  have  been  given.  It 
appears  to  us  that  convenience  and  justice  both  require  this  limi- 
tation ;  if  it  were  once  admitted  that  a  new  window,  varying  in 
size,  elevation,  or  position,  might  be  substituted  for  an  old  one, 
without  the  consent  of  the  owner  of  the  adjoining  land,  it  would 
be  necessary  to  submit  to  juries  questions  of  degree,  often  of  a 
'  very  uncertain  nature,  and  upon  very  unsatisfactory  evidence. 
And,  in  the  same  case,  a  party,  who  had  acquiesced  in  the  exist- 
ence of  a  window  of  a  given  size,  elevation,  or  position,  because  it 
was  felt  to  be  no  annoyance  to  him,  might  be  thereby  concluded 
as  to  some  other  window,  to  which  he  might  have  the  greatest 
objection,  and  to  which  he  would  never  have  assented  if  it  had 
oome  in  question  in  the  first  instance.  The  case  of  Chandler  v. 
Thompson  (g)  is  not  at  all  inconsistent  vrith  this  reasoning. 
There,  an  ancient  window  had  been  enlarged ;  the  original  aper- 
ture remained:  and  the  case  only  decided  that  that  aperture 
remained  privileged  as  before  the  enlargement.  We  do  not  forget 
that  the  windows  in  the  present  case,  whatever  their  privilege  may 
be,  do  not  claim  it  as  atictent  windows  in  the  ordinary  way  from 
an  acquiescence  of  twenty  years ;  but  this  circumstance  furnishes 
no  ground  for  any  distinction  as  to  the  point  now  tmder  consi- 
deration." 

The  Court  also  decided  that  the  plaintiff  had  acquired  no  ease- 
ment even  for  the  original  windows. 

iff)  (1811),  3  Campb.  80  ;  13  R,  R.  766. 
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[This  decision  also,  if  not  actually  overruled  by  TapUng  v. 
Jones  {h)y  must  now  be  held  limited  to  cases  where  the  right  in 
question  arises  by  express  grant  and  not  by  enjoyment  under  the 
statute  (/). 

In  Arcedehie  v.  Kelk  (i),  a  plaintiff  who  in  a  trivial  degree  had 
herself  obstructed  the  light  and  air  to  her  dwelling  was  held  not 
to  have  thereby  lost  the  right  to  complain  of  an  obstruction  by  the 
defendant.] 

Similar  questions  have  arisen  in  the  cases  of  other  easements. 
In  Luttrers  Case  (/)  an  action  was  brought  for  the  diversion  of 
water.  The  declaration  stated  that  "  the  plaintiff,  on  the  4th  of 
March  in  the  40th  year  of  Elizabeth,  was  seised  in  fee  of  two  old 
and  ruinous  fulling-mills,  and  that  from  time  whereof,  &c.,  magna 
pars  aquflo  eujusdam  rivuli  ran  from  a  place  called  Hod  Weir  to 
the  said  mills ;  and  that  for  all  the  said  time  there  had  been  a 
bank  to  keep  the  water  within  the  current ;  and  that  afterwards 
the  plaintifp,  on  the  8th  October,  41  Eliz.,  pulled  down  the  said 
fulling-mills,  and  in  June,  42  Eliz.,  in  place  of  the  said  fulling- 
mills  erected  two  mills  to  grind  com,  and  said  water  ran  to  the 
said  mills  until  the  10th  September  next  following  ;  and  the  same 
day  the  defendants  foderunt  et  fregerunt  the  bank,  and  diverted 
the  water  from  his  mills,  &c. 

"  The  defendants  pleaded  not  guilty,  and  it  was  found  against 
them,  on  which  the  plaintiff  had  judgment;  upon  which  the 
defendant  brought  a  writ  of  error  in  the  Exchequer  Chamber,  on 
which  two  errors  were  assigned.  The  principal  of  these  was,  that, 
by  the  breaking  and  abating  of  the  old  fulling-mills,  and  by  the 
building  of  new  mills  of  another  nature,  the  plaintiff  had  destroyed 
the  prescription  and  could  not  prescribe  to  have  any  water-oourse 
to  grist-mills:  'As  if  a  man  grants  me  a  water-course  to  my 
fulling-miUs,  I  cannot,  as  it  was  said,  convert  them  to  com-millsy 
nee  e  contra.* 

"  One  of  these  cases  cited  in  argument  was  from  10  Hen.  7, 
13  a, b,  and  16  Hen.  7,  9  a,  b,  'where  the  abbot  of  Newark 
granted  by  iBjie  to  find  three  chaplains  in  such  a  chapel  of  the 
conusee;  afterwards  the  said  chapel  fell,  and  there  tenetur— 
(during  the  time  there  is  no  chapel),  the  divine  service  shall  cease. 


(A)  (1865).  11  H.  L.  C.  290,  below, 
p.  539.  See  per  North,  J. ,  in  Scott  v.  Fape 
(1886),  L,  R.  31  Ch.  Div.  at  p.  661, 


(>)  Per  Bowen,  L.  J.,  ibid.  p.  573. 
{k)  (1858),  2  Giff.  683. 
(/)  (1738),  4  Bep.  86,  a. 
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for  it  ought  to  be  done  in  a  decent  and  reverend  manner,  and  not  Alteration  by 
at  large,  sub  dio  ;  but  tenetur,  if  the  chapel  is  rebuilt  in  the  same        ment. 
place  where  the  old  stood,  then  he  ought  to  do  the  divine  service  zuitreVtCasT 
again ; '  but  (it  was  collected)  if  it  is  built  in  another  place,  then 
the  grantee  is  not  bound  to  do  divine  service  there. 

"  The  next  case  cited  strongly  supports  the  principle  that  an 
alteration,  whereby  a  greater  burthen  would  be  imposed,  destroys 
the  right  altogether.  '  If  there  be  lord  and  tenant,  and  the  tenant 
holds  to  cover  and  repair  the  lord's  hall,  as  in  the  10  Edw.  3,  23, 
in  this  case,  if  the  hall  falls,  yet  if  the  lord  builds  the  hall  in  the 
same  place  where  it  was  before,  and  of  such  bigness  as  it  was 
before,  the  tenant  is  bound  to  cover  it ;  but  if  it  is  of  greater 
length  or  breadth,  so  as  prejudice  may  come  to  the  tenant,  or  if 
it  is  built  in  another  place,  or  if  that  which  was  the  hall  is  con- 
verted to  a  cow-house,  a  stable,  a  kitchen,  or  the  like,  he  is  not 
bound  to  cover  it ;  for  the  lord,  by  Ins  act,  cannot  alter  the  nature 
of  the  tenure,  nor  of  the  service  which  the  tenant  ought  to  do.' 

"  It  was  contended  in  argument,  that  the  alteration  from  fulling- 
mills  to  corn-mills  might  be  injurious  to  the  grantor,  because  he 
might  have  corn-mills  himself,  the  proximity  of  others  to  which 
might  injure  him  ;  and  the  principle  was  denied,  that  a  man  may 
preserve  an  easement  by  rebuilding  on  the  same  spot,  and  in  the 
same  manner,  unless  the  previous  destruction  had  been  caused  by 
some  act  of  God,  as  by  tempest  or  lightning ;  but  it  was  resolved, 
*  that  the  prescription  did  extend  to  these  new  grist-mills,  for  it 
appears  by  the  register,  and  also  by  Fitz.  Nat.  Brev.,  that  if  a 
man  is  to  demand  a  grist-miU,  fulling-mill,  or  any  other  mill,  the 
writ  shall  be  general,  de  uno  molendino,  without  any  addition  of 
grist  or  fulling.  21  Ass.  23,  agrees  of  a  plaint  in  assize ;  so  that 
the  mill  is  the  substance  and  thing  to  be  demanded,  and  the 
addition  of  grist  or  fulling  are  but  to  show  the  quality  or  nature 
of  the  mill ;  and  therefore,  if  the  plaintifiE  had  prescribed  to  have 
the  said  watercourse  to  his  mill  generally  (as  he  well  might),  then 
the  case  would  be  without  question  that  he  might  alter  the  mill 
into  what  nature  of  a  mill  he  pleased,  provided  always  that  no 
prejudice  should  thereby  arise,  either  by  diverting  or  stopping  of 
the  water  as  it  was  before ;  and  it  should  be  intended  that  the 
grant  to  have  the  watercourse  was  before  the  building  of  the  mills, 
for  nobody  would  build  a  miU  before  he  was  sure  to  have  water, 
and  then  the  grant  of  a  watercourse  being  generally  to  his  mill, 
he  may  alter  the  quality  of  the  mill  at  his  pleasure  as  is  aforesaid,' 
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^'  So,  if  a  man  has  estovers,  either  by  grant  or  prescriptioD,  to 
his  house,  although  he  alter  the  rooms  and  chambers  of  this  house, 
as  to  make  a  parlour  where  it  was  the  hall,  or  the  hall  where  the 
parlour  was,  and  the  like  alteration  of  the  qualities,  and  not  of  the 
house  itself,  and  without  making  new  ohimneys,  by  which  no 
prejudice  accrues  to  the  owner  of  the  wood,  it  is  not  any  destruc- 
tion of  the  prescription,  for  then  many  prescriptions  would  be 
destroyed ;  and  although  he  builds  a  new  chimney,  or  makes  a  new 
addition  to  his  old  house,  by  that  he  shall  not  lose  his  prescription, 
but  he  cannot  employ  or  spend  any  of  his  estovers  on  the  part 
newly  added, — the  same  law  of  conduits  and  water-pipes  and  the 
like. 

^^  So,  if  a  man  has  an  old  window  to  his  hall  and  afterwards  he 
converts  the  hall  into  a  parlour,  or  any  other  use,  yet  it  is  not 
lawful  for  his  neighbour  to  stop  it,  for  he  shall  prescribe  to  have 
the  h'ght  in  such  part  of  his  house ;  and  although  in  this  case  the 
plaintiff  has  made  a  question,  forasmuch  as  he  has  not  prescribed 
generally,  but  particularly  to  his  fulling-mills,  yet  forasmuch  as 
in  general  the  mill  was  the  substance,  and  the  addition  demonstrates 
only  the  quality,  and  the  alteration  was  not  of  the  substance,  but 
only  of  the  quality  or  name  of  the  mill,  and  that  without  any 
prejudice  in  the  watercourse  to  the  owner  thereof,  for  these  reasons 
it  was  resolved  that  the  prescription  remained."  A  further  case 
is  mentioned  of  a  grant  to  a  corporation,  who  were  afterwards 
incorporated  by  another  name;  it  was  held,  that  they  retained 
all  their  franchises  and  privileges,  because  no  person  would  be 
prejudiced  thereby  (m). 

So,  in  Saunders  v.  Neicman  (n),  where  the  claim  in  the  declara- 
tion was  for  a  mill  generally,  it  was  held,  that  the  right  to 
the  discharge  of  the  water  was  not  lost  by  an  alteration  in  the 
dimensions  of  the  mill-wheel.  "The  owner  of  (a  mill),"  said 
Abbott,  J.,  in  that  case,  "  is  not  bound  to  use  the  watw  in  tiie 
same  precise  manner  or  to  apply  it  to  the  same  mill ;  if  he  were, 
that  would  stop  all  improvements  in  machinery ;  if,  indeed,  the 
alterations  made  from  time  to  time  prejudice  the  right  of  the  lower 
mill,  the  case  would  be  different." 

In  Thomas  v.  Thomas  (o),  the  action  was  brought  for  a  distorb- 


(m)  [Cf.  BaxitidaleY,  McMurray{\%^l)^ 
L.  R.  2  Ch.  790J 

(n)  (1818),  1  B.  &  A.  268;  19  E.  R. 
312  ;  ante,  p.  253. 


(o)  (1835),  2  G.  M.  &  R.  34 ;  1  Gak, 
61 ;  41  R.  R.  678.  [Aoo.  JZcrny  ▼• 
WaUert  (1872),  L.  R.  8  C.  P.  162.] 
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anoe  of  the  easement  of  eaves-droppings ;  and  it  appeared  that  the  Alteration  by 
height  of  the  wall,  and  the  projection  of  the  thatch  from  which        ment. ' 
the  water  fell,  had  been  increased  within  five  or  six  years  before      xhonuu  v 
the  action  was  brought.     The  defendants  had  built  up  a  wall  on       Thomas, 
their  own  premises,  so  as  to  prevent  the  water  falling  from  the 
thatch  at  all.     The  jury  found  for  the  plaintifF,  and  the  Court 
refused  to  disturb  the  verdict ;  but  the  point  appears  to  have  been 
very  slightly  urged,  and  consequently  but  little  considered  by  the 
Court. 

So,  in  the  case  of  Hall  v.  Sidft  {p),  where  the  plaintiff  had  a  Hally,  Swift, 
right  to  water  flowing  from  the  defendant's  land  across  a  lane 
to  his  own  land,  and  it  appeared  that,  "formerly,  the  stream 
meandered  a  little  down  the  lane  before  it  flowed  into  the  plaintiff's 
land,  and  that,  in  the  year  1835,  the  plaintiff,  in  order  to  render 
its  enjoyment  more  commodious  to  himself,  a  little  varied  the 
course,  by  making  a  straight  cut  direct  from  the  opening  or  spout 
under  the  defendant's  hedge  across  the  lane  to  his  own  premises  " ; 
and  this,  it  was  contended,  negatived  the  right  claimed  in  the 
declaration.  Tindal,  C.  J.,  in  his  judgment,  said :  "  If  such  an 
objection  as  this  were  allowed  to  prevail,  any  right,  however 
ancient,  might  be  lost  by  the  most  minute  alteration  in  the  mode 
of  enjoyment, — the  making  straight  a  crooked  bank  or  foot-path 
would  have  this  result.  No  authority  has  been  cited,  nor  am  I 
aware  of  any  principle  of  law  or  common  sense  upon  which  such 
an  argument  could  base  itself "  (q). 

[Commenting  upon  the    decisions  above   quoted,    the   author  Principle  of 
observed  that]   it  was  directly  admitted  in  many  of  the  cases,  ,^t  by*^ 


en- 


and  in  none  was  it  denied,  that  the  right  of  the  owner  of  the  croachment. 
dominant  tenement  to  make  alterations  in  the  mode  of  his  enjoy- 
ment was,  in  all  cases,  subject  to  the  condition,  that  no  additional 
restriction  or  burthen  be  thereby  imposed  on  the  servient  heritage ; 
and  that  although,  where  the  amount  of  excess  could  be 
ascertained  and  separated,  as  in  the  case  of  Estovers  (r),  such 
excess  alone  was  bad,  and  the  original  right  would  nevertheless 
remain,  yet,  in  those  cases  where  the  original  and  excessive  uses 
were  so  blended  together  that  it  would  be  impossible,  or  even 
difficulty  to  separate  them,  and  to  impede  the  one  without,  at  the 


(p)  (1838),  6  Soott,  167 ;  4  Bing.  N.  C.      a  natural  right,  not  an  easement.] 
381 ;  44  B.  R.  728. 

{q)  [This,  however,  was  a  case  ol  an  (r)  LuUreVs  CSm^ (1738),  4  Rep.  86,  a; 


altmtion  in  the  mode  of  enjoyment  of      above,  p.  534. 
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same  time,  affecting  the  enjoyment  of  the  other,  the  right  to  enjoy 
the  easement  at  all  appeared  to  be  lost,  so  long  as  the  dominant 
tenement  remained  in  its  altered  form.  It  was  admitted  by 
the  Court  of  King's  Bench,  in  the  case  of  Garritt  v.  Sharp  («), 
that  "  the  mode  of  enjoying  an  easement  might  be  so  changed  as 
to  defeat  the  right  altogether  "  ;  and  it  would  seem,  on  principle, 
that  this  consequence  should  ensue,  at  all  events  to  the  above 
extent,  wherever  a  material  injury  is  caused  to  the  owner  of  the 
servient  tenement  by  the  alteration,  and  the  original  and  usurped 
enjoyments  are  so  mixed  together  as  to  be  incapable  of  being 
separately  opposed. 

If,  [he  argued,]  such  increased  enjoyment  would  clearly  narrow 
the  servient  owner's  original  right  of  building  or  otherwise  acting 
on  his  o\\Ti  property,  his  tenure  was  damnified ;  for  though,  in 
strictness  of  law,  he  might  still  build,  provided  he  did  not 
injure  the  original  easement,  he  could  now  do  so  only  under  the 
condition  of  being  subject  to  the  opinion  of  a  jury,  on  a  question 
so  nice  as  that,  whether  the  building  in  question,  clearly  injurious 
as  it  would  be  to  the  usurped  right,  was  or  was  not  so  to  the 
original  right.  The  difficulty  of  this  question  would  be  increased 
in  proportion  to  the  magnitude  of  the  alteration,  and  the  lapse  of 
time  since  it  was  made ;  consequently,  in  point  of  fact,  in  every 
case  of  negative  easement,  where  no  action  is  maintainable  for  the 
simple  enjoyment,  the  servient  owner  would  be  compelled  to  sub- 
mit to  almost  any  usurpation,  as  in  very  few  instances  could  he 
safely  exercise  his  right  of  obstruction. 

[The  author]  further  observed,  that  as  all  easements  are  restric- 
tions upon  the  natural  rights  of  property,  in  every  case  of  confiiot 
between  the  interest  of  the  owners  of  the  dominant  and  servient 
tenements,  the  liberty  of  the  latter  is  more  favourably  regarded 
by  the  law  than  the  attempts  of  the  former  to  limit  it ;  and  there- 
fore, even  supposing  the  dominant  owner  to  retain  his  right  of 
action  for  what  would  have  been  a  disturbance  of  the  original 
easement,  it  would  be  incumbent  on  him  to  show,  in  order  to 
maintain  his  action,  that  the  obstruction  to  the  usurped  was 
clearly  an  interference  with  such  original  right ;  and  also,  if  this 
were  made  out,  it  should  seem  he  should  further  show  that  the 
usurped  portion  was  capable  of  being  obstructed  without  disturbing 
the  original  easement. 


(*)  (1835),  3  A.  &  E.  326 ;  4  Nev.  &  M.  834. 
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The  judgment  of  the  Court  of  King's  Bench  in  Blanchard  v. 
Bridges  [was,  he  said,]  in  acoordance  with  these  positions ;  hut 
it  seemed  difficult  to  reconcile  these  principles  with  some  of  the 
earlier  Nisi  Prius  decisions.  In  Cotter  ell  v.  Griffiths  (t),  where 
the  right  was  to  have  light  through  windows  impeded  hy  hlinds 
sloping  upwards  admitting  light  only,  hut  giving  no  view,  it  would 
he  almost  impossible  for  the  owner  of  the  adjoining  land  to  restrict 
the  passage  of  air  to  the  original  amount  when  the  blinds  had  been 
removed.  To  the  case  of  Chandler  v.  Thompson  (w),  the  same 
observations  applied :  in  this  latter  case,  if  the  house  were  not 
built  to  the  extreme  edge  of  the  dominant  tenement,  it  must  be 
physically  impossible  to  obstruct  the  light  passing  through  the 
increased  portion  without  at  the  same  time  darkening  the  original 
aperture.  In  the  case  of  a  watercourse  this  difficulty  of  fact 
could  rarely  occur;  but  there,  as  in  the  other  iustances  men- 
tioned in  LuttreVs  Case,  the  fact  of  any  prejudice  thereby  arising 
to  the  servient  heritage  would  be  equally  fatal  to  the  validity  of 
the  easement  in  its  altered  form  {x). 

[The  author's  views  were  supported,  after  the  publication  of  this 
treatise,  in  several  reported  decisions  (y),  but  in  others  they  were 
criticised  or  dissented  from  (s),  and  by  .the  decision  in  Tapling  v. 
Jones  (a)  it  was  settled  that  these  views  were  erroneous,  that  aase 
having  decided  that  an  easement  of  light  once  acquired  may  not  be 
obstructed  on  the  ground  that  it  is  sought  to  obstruct  only  some 
increased  enjoyment  of  the  easement,  if  it  is  not  possible  to  obstruct 
the  increased  enjoyment  without  at  the  same  time  obstructing  the 
easement  already  acquired. 

Jones  V.  Tapling  (b)  was  an  action  for  obstructing  the  lights  of  Tapling  v. 
No.  107,  "Wood  Street,  Cheapside,  in  the  city  of  London.  The 
plaintiff  had,  in  1867,  made  alterations  in  107,  Wood  Street,  to 
adapt  it  to  his  adjoining  new  warehouses,  by  lowering  the  first 
and  second  floors,  and  lowering  two  out  of  three  ancient  windows 
in  them  so  as  to  suit  the  new  position  of  the  floors.     One  of  the 


Jones, 


(0  (1801),  4  Esp.  69;  ante,  p.  530. 

(tt)  (1811),  3  Camp.  80;  ante,  p.  530. 

{x)  [See  Catckwell  v.  ItuaieU  (1866), 
26  L.  J.  Exoh.  34,  ace], 

(y)  Renshaw  v.  Bern  (1852),  18  Q.  B. 
1 12  ;  Caukwell  v.  liussell  (1866),  26  L.  J. 
Exch.  34;  DavxesY,  Marshall  (1861),  1 
Dr.  &  Sm.  657;  7  Jur.  N.  S.  720; 
Turner  v.  Spooner  (1861),  4  L.  T.  N.  S. 
732;  Hutchinson  v.  Copestake  (I860),  8 


C.  B.  N.  S.  102. 

(5)  TFilsony.  Townend  (I860),  2  Giff. 
324 ;  6  Jut.  N.  S.  1109  ;  Cooper  v.  Hub- 
buck  (1860),  30  Beav.  160  ;  7  Jur.  N.  S. 
457  ;  Hutehlnson  v.  Copestake^  on  app., 
9  C.  B.  N.  S.  863. 

[a)  (1861-5),  U  H.  L.  C.  290. 

[b)  (1861-5),  11  C.  B.  N.  S.  283  ;  12 
C.  B.  N.  S.  826 ;  11  H.  L.  C.  290,  nom, 
Tapling  v.  Jone», 
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low  oi^^m-    Powered  windows  was  about  one  foot  longer  than  before,  and  the 
ment  by  en-    other  was  about  the  same  size  as  the  old  one  ;  and  both  occupied 

— L  parts  of  the  old  apertures.      He  had  also  built  two  additional 

'^*^Jonet^'  ^*^^^^^'  ^^^  windows  in  each,  these  windows  being  so  situated 
that  it  was  impossible  for  the  adjoining  owner  to  obstruct  them 
without  also  obstructing  to  an  equal  or  greater  extent  that  portion 
of  the  first-mentioned  windows  and  lights  which  occupied  the  site 
of  the  ancient  windows  in  No.  107.  The  defendant,  who  was 
tenant  of  the  adjoining  property,  built  a  warehouse  upon  it,  with 
a  wall  of  such  a  height  as  to  obstruct  the  whole  of  the  windows 
of  107,  "Wood  Street.  After  the  defendant's  wall  was  completed, 
the  plaintiff  caused  his  altered  windows  to  be  restored  to  their 
original  state  as  to  size  and  position,  and  the  new  windows  to  be 
blocked  up  by  filling  up  the  spaces  with  brickwork,  and  called  on 
the  defendant  to  pull  down  his  wall,  and  restore  the  plaintiff's 
premises  to  their  former  light  and  air. 

In  the  Court  of  Common  Pleas  opinions  were  equally  divided ; 
but  Keating,  J.,  the  junior  judge,  having  withdrawn  his  judg- 
ment, judgment  was  entered  for  the  plaintiff.     All  the  judges 
were  of  opinion  that  the  original  obstruction  by  the  defendant  was 
lawful ;  but  the  prevailing  opinion  (Erie,  C.  J.,  and  Williams,  J.) 
was,  that  the  continuance  of  the  obstruction  after  the  cause  for  it 
•  was  withdrawn  was  unlawful.     The  act  of  the  plaintiff,  said  Erie, 
C.  J.,  showed  an  intention  the  reverse  of  abandoning  any  existing 
right;   his  intention  was  to  obtain  an  increase.      The  right  of 
obstructing  the  old  window  was  limited  to  the  necessity  of  obstruct- 
ing the  new  one ;  and  the  defendant  acted  at  his  peril  if  he  chose  with 
such  a  limited  right  to  be  at  great  expense  for  a  permanent  structure. 
This    judgment    was    affirmed    in    the   Exchequer   Chamber, 
Bramwell,  B.,  and  Blackburn,  J.,  holding  that  the  original  ob- 
struction was  unlawful,  and  dissenting  from  Remhaw  v.  Bean; 
Wightman,  J.,  and  Crompton,  J.,  agreeing  with  the  opinions  of 
Erie,  C.  J.,  and  "Williams,  J.,  in  the  Court  below ;  and  Pollock, 
C.  B.,  and  Martin,  B.,  dissenting,  on  the  ground  that  the  original 
obstruction  was  lawful,  and  that  the  defendant  was  not  bound  to 
pull  down  his  wall  on  the  plaintiff  restoring  his  windows  to  their 
original  condition. 

"  It  is  quite  true,"  said  Mr.  Justice  Blackburn,  in  his  masterly 
judgment,  "  that  the  opening  of  a  new  window  looking  into  the 
groimds  of  another  may  not  only  annoy  that  neighbour,  but  may 
often  affect  the  value  of  his  property.     I  do  not  doubt  that 
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[the  marketable  value  of  a  villa,  with  a  garden  enclosed  by  trees, 
and  secluded  from  public  view,  would  be  seriously  affected  if 
a  fresh  story  were  raised  on  a  neighbouring  house,  so  as  to 
overtop  the  trees  and  expose  the  garden  to  the  view  of  neigh- 
bours ;  but  the  law  of  England  considers  this  no  injury.  No 
action  lies  against  him  who  put  up  the  new  window ;  there  is  no 
equity  to  restrain  him  from  doing  so;  he  has  done  an  act 
perfectly  legal,  though  it  may  be  annoying  to  his  neighbour. 
But  though,  in  opening  a  new  window,  he  has  done  a  lawful  act, 
he  does  not  thereby  acquire  any  right  against  his  neighbour. 
That  neighbour  may  use  his  land  just  as  before ;  if  he  does  it  so 
as  to  obstruct  the  unprivileged  window,  he,  in  his  turu,  does  a 
lawful  act,  though  it  may  be  annoying  to  the  owner  of  the 
unprivileged  window.  He  does  this,  not  in  the  exercise  of  any 
new  right  to  obstruct  that  window,  but  in  exercise  of  his  former 
rights  to  use  his  property  as  before,  though  it  may  obstruct  that 
imprivileged  window.  The  motive  for  exercising  the  right  may 
be  a  wish  to  obstruct  the  window ;  but  his  right  is,  to  use  his  land 
as  before,  without  any  new  restriction.  I  may  seem  pedantically 
punctilious  in  expressing  this ;  but  it  seems  to  me  that  much  of 
what  I  consider  the  fallacy  in  reasoning  of  those  from  whom  I 
differ,  consists  in  laying  down  as  a  premise  that  there  is  a  right  to 
obstruct  the  new  window  (which  is  true  in  the  sense  that  it  is  not 
wrong  to  do  acts  otherwise  lawful,  though  they  have  the  effect  of 
obstructing  the  window),  and  then  reasoning  upon  it  as  if  it  were 
true  in  the  sense  that  a  fresh  right  was  conferred,  and  therefore 
that  act,  not  otherwise  lawful,  became  excused  if  done  in  exercise 
of  that  right.  It  is  also  true  that,  at  the  end  of  twenty  years, 
the  new  window  will,  if  not  obstructed  in  the  interval,  become 
itself  privileged,  and  the  owner  of  that  window  will  have  a  right 
to  restrict  the  owner  of  the  land  from  using  his  land  so  as  to 
obstruct  the  window  thus  by  lapse  of  time  become  a  privileged 
window.  As,  by  the  hypothesis,  he  could  not  during  the  interval 
use  his  land  so  as  to  obstruct  this  as  yet  unprivileged  window, 
without  at  the  same  time  obstructing  the  old  one,  there  is  no 
more  extensive  restriction  imposed  upon  him  by  the  new  window 
becoming  privileged  than  existed  before  the  new  window  was 
opened ;  but  there  is  a  new  title  acquired  to  this  restriction ;  and, 
as  it  is  possible  that  the  two  windows  may  come  into  different 
hands,  so  that  the  owner  of  the  land,  if  he  wishes  to  buy  up  the 
rights  to  the  lights,  may  be  forced  to  bargain  with  two  persons 
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[instead  of  one,  some  inconvenience  may  arise  from  this ;  but  it 
is  remote  and  slight,  and  indeed  it  requires  some  ingenuity  to 
discover  that  any  inconvenience  can  arise  from  the  double  title 
to  the  same  restriction.  The  real  hardship  upon  the  owners  of 
adjoining  land  is  in  cases  where  privacy  is  of  value ;  there,  if  an 
old  privileged  window  of  such  size  and  extent  as  to  be  an  annoy- 
ance is  to  be  respected,  it  may  deprive  the  owner  of  the  land  of  the 
power  of  obstructing  new  windows  of  such  size  and  extent  as  to 
destroy  his  privacy  altogether,  and  not  only  annoy  him,  but, 
as  I  have  already  pointed  out,  seriously  affect  the  value  of  his 
property.  Still,  though  this  is  a  great  damnum,  it  is  no  injuria. 
No  action  lies  for  it ;  no  injunction  in  equity  can  be  obtained  to 
prevent  it. 

*'  Now,  the  supposed  plea,  if  good,  must  be  supported  on 
analogy  to  those  which  excuse  a  trespass  to  real  property,  on  the 
ground  that  it  was  necessary  for  the  purpose  of  abating  a  nuisance 
erected  or  maintained  by  the  plaintiff,  or  an  assault  or  imprison- 
ment, as  necessary  to  prevent  the  plaintiff  committing  a  wrong, 
&c.  In  such  a  case,  the  plaintiff's  right  to  the  possession  of 
his  close,  or  to  his  personal  liberty,  is  neither  destroyed  nor 
suspended;  but  the  defendant  is  excused  because  the  interference 
with  that  right  was  necessary  to  prevent  an  injury  to  himself  by 
the  plaintiff. 

"  *  The  reason,'  says  Blackstone  (3  Comm.  6),  speaking  of  the 
abatement  of  a  nuisance, '  why  the  law  allows  this  private  summary 
method  of  doing  oneself  justice,  is,  because  injuries  of  this  kind, 
which  obstruct  or  annoy  such  things  as  are  of  daily  convenience 
and  use,  require  an  immediate  remedy,  and  cannot  wait  for  the 
slow  progress  of  the  ordinary  forms  of  justice.'  This  assumes 
that  what  is  to  be  redressed  in  a  summary  way  is  an  injury 
which  might  be  redressed  by  the  ordinary  course  of  justice.  It 
would  be  a  strange  anomaly  if  we  were  to  say  that  we  do  not 
approve  of  the  old-established  doctrine  that  a  mere  invasion  of 
privacy  is  no  injury,  and,  though  admitting  that  this  doctrine  is 
so  well  established  that  no  Court  can  grant  any  redress,  we  were  to 
support  the  defendant  if  he  takes  the  law  into  his  own  hands,  and 
excuse  him  if  he  interferes  with  a  legal  right  of  his  neighbonr's, 
provided  it  is  done  for  the  purpose  of  protecting  his  privacy. 
"Would  a  plea  be  good,  justifying  a  trespass  on  the  plaintiff's 
land  for  the  purpose  of  obstructing  this  new  window,  if  it  could 
not  otherwise  be  done  ?     Or,  if  the  plaintiff  happened  to  have  a 


Digitized  by  VjOOQIC 


BY  IMPLIED  RELEASE. 


543 


[private  right  of  way  from  his  door,  could  the  owner  of  the  servient 
tenement  justify  obstructing  this  right  of  way,  if  a  new  light  were 
thrown  out  above  the  door,  and  that  new  light  could  not  be 
obstructed  without  obstructing  the  right  of  way  ?  I  suppose  it 
will  scarcely  be  said  that  such  pleas  would  be  good ;  indeed,  Lord 
Campbell  himself,  in  Remhaw  v.  Beauj  confines  the  right  to 
obstruct  the  new  window  to  cases  in  which  the  party  in  doing  so 
commits  no  trespass.  But  why  should  the  defendant  be  excused 
from  interfering  with  the  right  of  the  plaintiff  to  light  to  his 
window  on  the  third  floor  by  an  act  of  the  plaintiff  which  would 
not  excuse  or  justify  an  interference  with  any  other  right  of  the 
plaintiff,  such  as  his  right  to  the  exclusive  possession  of  his  own 
land,  or  his  right  of  way,  if  he  had  it  ?  It  is  true  that  the  act  of 
the  plaintiff  has  been  that  of  opening  new  windows,  and  the  right 
of  the  plaintiff  which  is  interfered  with  is  in  respect  of  an  old 
window.  So  far  there  is  something  in  common — *  there  are  lights 
in  both.'  But,  in  every  other  respect,  they  are  as  distinct  as  any 
other  rights,  as  will  be  seen  from  this  supposed  case.  The  fourth 
and  fifth  stories  here  might  have  been  separate  tenements  at  the 
time  when  the  new  windows  were  thrown  out,  and  afterwards 
within  the  twenty  years,  have  come  into  the  same  hand  as  the  third 
floor.  I  take  it  that,  if  such  had  been  the  case,  the  defendant 
would  have  as  much  excuse  for  interfering  with  the  third  floor 
window  to  prevent  the  plaintiff  from  continuing  and  maintaining 
the  new  windows  as  he  now  has ;  but  it  would  then  have  been  too 
obvious  for  dispute,  that  the  right  infringed  was  a  right  wholly 
distinct  from  that  which  would  at  the  end  of  the  twenty  years  be 
acquired." 

The  same  arguments  are  further  developed  by  Baron  BramweU, 
who  shows  the  impossibility  of  extending  the  doctrine  to  two 
adjoining  houses  belonging  to  different  owners.  The  judges  who 
decided  Blanchard  v.  Bridges  and  Renshatv  v.  Bean  did  not  intend, 
he  says,  to  overrule  Chandler  v.  Thompson. 

This  judgment  was  affirmed  in  the  House  of  Lords. 

The  Lord  Chancellor  (Lord  Westbury),  after  citing  the  third 
section  of  2  &  3  Will.  4,  c.  71,  which  enacts  that,  after  twenty 
years'  enjoyment  of  the  access  of  light  to  a  dwelling  house,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  observed 
that  the  right  to  light  now  depended  upon  positive  enactment, 
and  did  not  require,  and  therefore  ought  not  to  be  rested  on,  any 
presumption  of  grant,  or  fiction  of  a  licence  having  been  obtained 
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Prindple  of    [from  the  adjoining  proprietor.     "  The  right  is  declared  by  the 
mentbyen-    statute  to  be  absolute  and  indefeasible:    and   it  would   seem, 
croachment.   therefore,  that  it  cannot   be  lost  or  defeated  by  a  subsequent 
Tapiinff  v.     temporary  intermission  of  enjoyment  not  amounting  to  abaadon- 
ment.     Moreover,  the  absoh^te  and  indefeasible  right  which  is  the 
creation  of  the  statute  is  not  subject  to  any  condition  or  qualifica- 
tion, nor  is  it  made  liable  to  be  affected  or  prejudiced  by  any 
attempt  to  retard  the  access  or  use  of  light  beyond  that  which, 
having  been  enjoyed  uninterruptedly  during  the  required  period, 

is  declared  to  be  not  liable  to  be  defeated If  my 

adjoining  neighbour  builds  upon  his  land,  and  opens  numerous 
windows  which  look  over  my  gardens  or  my  pleasure-grounds,  I 
do  not  acquire  from  this  act  of  my  neighbour  any  new  or  other 

right  than  I  before  possessed The  *  invasion  of  privacy 

by  opening  windows '  is  not  treated  by  the  law  as  a  wrong  for 
which  any  remedy  is  given."  He  could  not  accept  the  reasoning 
on  which  the  decisions  in  Remhaw  v.  Bean  and  Hutchimon  v. 
Copeatake  were  founded.  "  Upon  examining  the  judgments  in 
those  cases,  it  would  be  seen  that  the  opening  of  the  new  windows 
is  treated  as  a  wrongful  act  done  by  the  owner  of  the  ancient 
lights,  which  occasions  the  loss  of  the  old  right  he  possessed; 
and  the  Court  asks  whether  he  can  complain  of  the  natural  con- 
sequence of  his  own  act.  Thus  two  erroneous  assumptions  are 
involved  in  or  underlie  this  reasoning :  first,  that  the  act  of 
opening  the  new  windows  was  a  wrongful  one ;  and  secondly,  that 
such  wrongful  act  is  sufficient  in  law  to  deprive  the  party  of  his 
right  under  the  statute."  His  Lordship's  opinion  was,  that  the 
appellant's  wall,  so  far  as  it  obstructed  the  access  of  light  to  the 
respondent's  ancient  unaltered  window,  was  an  illegal  act  from  the 
beginning. 

Lord  Cranworth  gave  similar  reasons  for  his  judgment,  and 
expressed  his  dissent  from  the  reasoning  in  Renshaw  v.  Bean, 

Lord  Chelmsford  said  that  he  did  not  see  that  the  appellant's 
case  would  be  benefited  if  it  were  established,  contrary  to  the 
express  words  of  the  statute,  that  the  right  to  the  enjoyment  of 
light  rested  on  the  footing  of  a  grant.  He  stated  the  law  to  be 
that  the  right  acquired  by  user  must  necessarily  be  confined  to 
the  exact  dimensions  of  the  opening  through  which  the  access  of 
light  and  air  had  been  permitted.  As  to  anything  beyond,  flie 
parties  possessed  exactly  the  same  relative  rights  which  they  had 
before.    The  owner  of  the  privileged  vrfndow  did  nothing  unlawful 
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[if  he  enlarged  it,  or  made  a  new  window  in  a  different  situation. 
The  adjoining  owner  was  at  Kberty  to  build  upon  his  own  ground 
BO  as  to  obstruct  the  addition  to  the  old  window,  or  shut  out  the 
new  one ;  but  he  did  not  acquire  his  former  right  of  obstructing 
the  old  window,  which  he  had  lost  by  acquiescence,  nor  did  the 
owner  of  the  old  window  lose  his  absolute  and  indefeasible  right 
to  it,  which  he  had  gained  by  length  of  user.  The  right  continued 
unintemiptedly  until  some  unequivocal  act  of  intentional  abandon- 
ment was  done  by  the  person  who  had  acquired  it,  which  would 
remit  the  adjoining  owner  to  the  unrestricted  use  of  his  own 
premises.  "  It  will,  of  course,"  he  said,  "  be  a  question  in  each 
case  whether  the  circumstances  satisfactorily  establish  an  intention 
to  abandon  altogether  the  future  enjoyment  and  exercise  of  the 
right.  If  such  an  intention  is  clearly  manifested,  the  adjoining 
owner  may  build  as  he  pleases  upon  his  own  land ;  and,  should 
the  owner  of  the  previously  existing  window  restore  the  former 
state  of  things,  he  could  not  compel  the  removal  of  any  building 
which  had  been  placed  upon  the  ground  during  the  interval.  For 
a  right  once  abandoned  is  abandoned  for  ever."  But  a  person, 
by  endeavouring  to  extend  a  right,  could  not  manifest  an  intention 
to  abandon  it;  he  evinced  his  determination  to  retain  it,  and 
acquire  something  more.  And  the  enlarging  an  ancient  window 
would  be  no  cause  of  forfeiture,  because  the  act  was  not  unlawful. 
He  thought  Remhaw  v.  Bean  could  not  be  supported. 

While  the  appeal  in  Jonen  v.  TapUng  was  still  pending,  three 
oases  were  decided  which  illustrate  the  principle  there  discussed. 

The  first  of  these  in  chronological  order  was  Binckes  v.  Pa%h  (c). 
The  plaintiff's  windows  on  the  ground  floor  had  existed  in  their 
present  state  for  more  than  twenty  years  before  action  brought ; 
but  he  had,  about  ten  years  before  the  action,  altered  his  windows 
on  the  first  floor ;  and  it  was  apparent  that,  at  the  distance  of 
ten  feet,  no  obstruction  of  the  new  part  of  the  upper  windows 
could  have  been  effectual  which  did  not  also  obstruct  the  old 
parts  and  the  windows  on  the  ground  floor.  The  defendant 
erected  a  building  which  was  a  material  obstruction  to  some  of 
the  ground  floor  windows,  but  no  material  obstruction  to  the 
altered  windows ;  and  this  building  was  finished  and  roofed  in. 
On  action  brought,  the  defendant  contended  that,  by  reason  of 
the  alteration  of  the  upper  windows,  he  had  a  right  to  obstruct 


Prinoiple  of 
loss  of  t-ase- 
meDt  by  en- 
oioaohment. 

Tapling  v. 
Jones, 


Bineket  y. 
Fash, 


(e)  (1861),  11  C.  B.  N.  S.  324. 
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Path. 
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Easement  of 
light  not  lost 
by  enlarge* 
ment  of 
window. 


[every  window  the  obstraction  of  whieli  was  neceBsarj  to  reach  the 
usurped  light.  But  the  Court,  while  admitting  that  this  might  be 
the  effect  of  Remhaw  t.  Beariy  supposing  the  defendant  to  have 
had  an  intention  of  reaching  the  usurped  light,  held  that  on  the 
fact  he  had  no  such  intention,  and  decided  against  him.  The 
true  mode  of  meeting  the  contention  was,  said  Byles,  J.,  "to 
distinguish  between  the  absolute  right  to  block  the  ancient 
window  and  the  conditional  right  dependent  on  another  enter- 
prise which  has  not  yet  been  undertaken  by  the  defendant,  and 
perhaps  never  will  be." 

The  second  of  the  cases  referred  to  was  Weatherley  v.  Rokh  (d), 
which  was  a  suit  to  restrain  an  interference  with  five  lights  which 
were  alleged  to  be  ancient.  But  it  appeared  that  one  of  the 
windows  in  question  was  new,  that  two  others  had  been  recently 
shifted,  and  that  it  was  impossible  to  block  up  the  new  and 
altered  windows  without  obstructing  the  remaining  ones.  Wood, 
V.-C,  following  and  approving  Remhaic  v.  Bean^  which  was  not 
then  overruled,  held  that  the  defendant's  obstiniction  was  lawful 
But,  upon  the  plaintili's  submitting  to  block  up  the  new  window 
and  to  restore  the  altered  windows  to  their  former  state,  the  Vice- 
Chancellor  granted  an  injunction  to  protect  the  ancient  windows 
when  so  restored,  and  ordered  the  plaintiffs  to  pay  the  costs  of 
the  suit. 

The  third  case  is  CnrricvH  Co.  v.  Corbett  {e)y  where  a  house 
which  had  been  burnt  down  and  rebuilt,  with  windows  differing 
somewhat  in  shape  from  the  ancient  ones,  was  held  not  to  have 
lost  its  right  to  Ught, — a  decision  which,  although  doubtless  in 
accordance  with  Tapling  v.  Jones,  would  be  difficult  to  reconcile 
with  Reiishaw  v.  Bean, 

The  decision  of  the  House  of  Lords  in  Tapling  v.  Jones,  which 
has  been  uniformly  followed  since  it  was  given  (/),  has  put  an  end 
to  the  doctrine  that  an  easement  of  light  may  be  lost  by  an 
Hlteration  in  the  size  of  a  window  (at  any  rate  unless  the  effect  of 


[d)  (1862),  1  H.  &  M.  349. 

{e)  (1865).  2  Dr.  &  Sra.  355  ;  see  11 
Jut.  N.  8.  719. 

[f)  Cf.  Martin  v.  Headon  (1866),  L.  R. 
2  Eq.  425,  at  p.  433 ;  Statght  v.  Burn 
(1869),  L.  R.  6  Ch.  163;  Aymhy  v. 
Glover  (1876),  L.  R.  10  Ch.  283;  jV>ir- 
«o#iy.  Finder  (IS84),  L.  R.  27  Ch.  Div. 
43 ;  Scott  V.  Pape  (188o),  L.  R.  31  Ch. 
Dir.  654  ;  Smith  v.  Baxter,  [1900]  2  Ch. 


138.  The  decision  in  Heath  t.  Buehnail 
(1869),  L.  R.  8  £q.  1,  so  far  as  it  rests 
(if  it  rests  at  all)  on  the  view  that  an 
alteration  which  would  not  disoDtitle  a 
dominant  owner  from  claiminfir  damages 
for  obstruction  might  nevertheletf  ^re« 
yent  him  from  obtaining  an  iojanction, 
cannot  be  relied  upon:  see  Staight  r. 
Bum,  ubi  sup. 
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[the  alteration  is  to  decrease  the  size  of  the  window),  whether  that  Principle  of 

doctrine  be  founded  on  abandonment  or  on  forfeiture.  ment  by  en- 

In  Colh  V.  Honie  and  Colonial  Stares,  Ltd,  (</),  the  conflicting  ^^°*^  ^^^  * 


authorities  were  examined,  and  it  was  laid  down  that  in  order  to  CoU*'  Case, 

constitute  an  actionable  obstruction  of  ancient  Ught  it  is  not  enouffh  f  ^«°*  ^^. 

,  deoroase  in 

that  the  light  is  less  than  before,  but  the  obstruction  must  amount  size  of 
to  an  actionable  nuisance.  window. 

It  follows  that,  since  the  law  has  been  settled  by  that  decision, 
any  increase  in  the  size  of  an  ancient  window  will  not  increase  the 
burden  on  the  servient  tenement,  but  on  the  contrary  such  increase 
will  be  to  the  advantage  of  the  servient  tenement,  in  that  any 
obstruction  which  would  be  a  nuisance  to  the  window  with  its 
increased  capacity  for  admitting  light,  would,  d  fortiori,  have  been 
an  obstruction  to  the  ancient  window  in  its  original  form. 

The  question  which  would  now  appear  to  arise  for  consideration 
is  whether  the  easement  will  be  lost  by  the  alteration  of  an  ancient 
window  so  as  to  decrease  its  size.  Since  the  explosion  of  the  doctrine 
that  a  right  to  light  acquired  by  prescription  confers  the  right  to 
all  the  light  passing  through  the  window,  and  the  establishment 
of  the  principle  that  the  obstruction  must  be  such  a  substantial 
interference  with  the  access  of  the  light  as  to  amount  to  a  nuisance, 
it  is  obvious  that  the  position  with  regard  to  increasing  the  burden 
on  the  servient  tenement  is  exactly  the  opposite  to  that  which  it 
would  have  been  if  the  authorities  to  the  effect  that  the  right 
acquired  was  co-extensive  with  the  enjoyment  during  the  period  of 
prescription  had  been  accurate.  Whereas  under  these  authorities 
any  increase  in  the  size  of  an  ancient  window  would  impose  an 
additional  burden  on  the  servient  tenement,  under  the  law  as 
laid  down  by  Colls^  Case  such  an  increase  in  size  would  have  the 
opposite  effect,  and  an  increased  burden  on  the  servient  tenement 
would  result  from  a  decrease  in  the  size  of  the  window. 

It  would  seem  dear  that,  after  an  alteration  in  an  ancient  window 
whereby  its  size  was  decreased,  the  dominant  proprietor  would  not 
be  entitled  to  prevent  the  erection  of  buildings  which,  though 
obstructing  the  altered  window,  would  not,  before  the  alteration, 
have  caused  an  illegal  obstruction  within  the  rule  laid  down 


iSf)  [1904]  A.  C.  179 ;  above,  p.  324. 
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Principle  of    [in    Colh*   Case,      This   principle   was  appKed  in  Ankerson    v. 
I088  of  e"-^ 


mentbyen-  Connelly  {h), 
croaf-hment.  j^  j^q^^  q^q  ^^i  easement  of  light  had  been  acquired  for  the  dominant 
Effect  of  de-  tenement  in  respect  of  windows  of  small  dimensions.  The  dominant 
of  window,  tenement  was  very  amply  lighted  by  means  of  light  other  than 
Anker$ony.  that  which  came  through  the  ancient  windows.  The  dominant 
^^'  proprietor  subsequently  pulled  down  the  dominant  tenement  and 
re-built  in  such  a  way  as  practically  to  exclude  the  whole  of  the  light 
other  than  that  coming  through  the  ancient  windows.  The  plaintifEs, 
owners  of  the  servient  tenement,  erected  an  obstruction  which  pre- 
vented any  access  of  light  to  the  ancient  windows,  which  obstruction 
the  defendant,  the  owner  of  the  dominant  tenement,  pulled  down. 
The  plaintiffs  thereupon  brought  an  action  against  him  for  a  declara- 
tion that  he  was  not  entitled  to  any  easement  over  the  plaintiffs'  land 
for  light  and  air.  The  evidence  showed  that  the  effect  of  the  re- 
building of  the  dominant  tenement  was  to  destroy  at  least  three- 
fourths  of  the  light  it  had  originally  enjoyed,  so  that,  as  altered,  the 
obstruction  erected  by  the  plaintiffs  would  most  materially  interfere 
with  the  access  of  light  to  the  ancient  windows,  wherejw  before  the 
re-building  it  would  not  have  caused  such  an  interference  as  would, 
since  the  decision  in  ColW^  Case,  have  justified  an  injunction.  It 
was  held  that  the  effect  of  the  re-building  was  to  impose  an 
increased  burden  on  the  servient  tenement,  and  that,  it  being 
impossible  to  sever  the  original  right  from  the  increased  burden, 
the  easement  was  lost  altogether.  In  the  judgment  of  Sir  GoreU 
Barnes,  President,  the  following  passage  occurs: — "The  result, 
therefore,  is  that  before  these  alterations  on  the  dominant  tenement 
the  erection  which  the  plaintiffs  put  up  would  not  have  been  a 
legal  (♦)  interference  with  the  rights  to  light  of  the  dominant 
tenement ;  and  although,  as  matters  now  stand,  some  light  would 
in  fact  be  cut  off  by  blocking  up  the  space  which  is  left  after  the 
alterations  which  have  been  made  by  the  defendant,  the  alterations 
cannot  in  fact  affect  the  plaintiffs'  rights,  because  they  had  that 
right  before  to  block  up  to  that  extent.  If  once  you  determine  the 
fact  that  the  plaintiffs  were  entitled  prior  to  these  alterations  to 
erect  the  obstruction  to  such  a  height  as  they  did  against  the 
building  in  question,  then,  as  they  have  done  nothing  beyond  that 
which  they  were  entitled  to  do,  they  could  not  now  be  enjoined 


(A)  [1906]  2  Ch.  664  ;  [1907]  1  Ch.  678. 
(i)  Sic ;  qy,  iUeg'al. 
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[from  doing  it ;  and  it  follows  almost  logically  and  as  a  matter  of  Prindple  of 
course,  if  they  have  a  right  to  block  up  this  gap  which  is  left  and  mont  by  en- 
cannotbe  restrained  from  doing  it,  that  what  the  defendant  has  in  <^'^^^''^^- 
fact  done  is  to  give  up  and  destroy  all  rights  that  he  had,  because  Ankerson  v. 
after  what  he  has  done  he  cannot  claim  any  right  at  all."  '"^  ^' 

Alterations  may  be  made,  not  only  in  the  size  or  area  of  a  Alteration  of 
window,  but  in  its  plane  and  inclination  ;  and  the  question,  ^^ow. 
whether  an  alteration  of  this  latter  kind  would  suffice  to  extin- 
guish an  easement  of  light,  was  not  concluded  by  TapUng  v. 
Jones^  and  has  been  much  discussed.  It  is  now  settled  that 
alterations  of  this  kind  stand  on  the  same  footing  as  alterations 
of  size,  and  do  not,  unless  they  are  of  such  a  character  as 
substantially  to  change  the  nature  of  the  easement  (A),  amount  to 
abandonment. 

Thus,  in  National  Provincial  Plate  Glasit  Company  v.  Prudential  ^ionai 
Assurance  Company  (/),  it  appeared  that  a  building  belonging  to  Fiau  Gltus 
the  plaintiffs,  and  containing  ancient  lights  on  all  the  floors,  had  ^J^^^^ 
recently  been  pulled  down  and  rebuilt ;  and  that  the  old  dormer  Aiturance  Co. 
window  of  three  faces,  which  lighted  the  ground  floor,  had  been 
converted  into  a  skylight   partially  co-extensive  with  the  old 
window,   but   of    a   different    shape.      The  defendants    having 
obstructed   the   access  of  light   to   this   skylight,  the  plaintiffs 
brought  their  action.     On  the  motion  for  an  injunction  until  the 
hearing,  Jessel,  M.  E.,  while  refusing  the  interlocutory  injunction 
on  the  ground  that   the  obstruction  was  complete  before  action 
brought,  expressed  his  opinion  that  the  easement  of  light  formerly 
belonging  to  the  ground  floor  window  had  not  been  lost ;   for, 
although  the  plane  or  direction  of  the  glass  had  been  altered,  the 
aperture  remained  substantially  the  same  {m). 

On  the  action  coming  on  for  trial.  Fry,  J.,  came  to  the  same 
conclusion,  and  awarded  damages  for  the  obstruction  of  the  ground 
floor  window.  "  It  is  said  that  the  access  of  light  to  the  dwelling- 
house  must  be  identical,  and  that  the  right  claimed  and  the 
enjoyment  which  has  existed  must  be  of  access  of  light  through 
identical  apertiures.     Now  in  its  breadth  that  proposition  is  not 


{k)  Seebelow,  p.  554.  but  it  appeared   on  the  hearing  that 

(/)  (1877),  L.  K.  6  Cb.  D.  767.  these  windows  were  not  affected  by  the 

(m)  His  Lordship  also  thoaght  that  defendant's  building,  and  the  case  can- 

the  windows  in  the  upper  floors,  which  not  therefore  be  regarded  as  a  decision 

had  been  set  back  about  fire  feet  ei^ht  on  this  point.     See  and  consider  the 

inches,  were  no  loneer  the  same  win-  cases  next  quoted. 

dows  80  as  to  retain  their  right  to  light ; 
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Bamet  v. 
Loach, 


[true,  becaiise  the  case  of  Tapling  v.  Jones  has  shown  that  you  may 
destroy  the  identical  aperture  hy  taking  away  the  surrounding 
lines  of  that  aperture  and  yet  leave  your  right  to  light  intact. 
Furthermore,  I  find  nothing  whatever  in  the  statute  which  refers 
expressly  to  a  window  or  aperture.  I  find  in  the  statute  a  refer- 
ence to  the  access  of  light,  and  in  my  view  the  access  of  light 
might  be  described  as  being  the  freedom  with  which  light  may 
pass  through  a  certain  space  over  the  servient  tenement ;  and  it 
appears  to  me  that  wherever  for  the  statutory  period  a  given 
space  over  the  servient  tenement  has  been  used  by  the  dominant 
tenement  for  the  purpose  of  light  passing  through  that  space,  a 
right  arises  to  have  that  space  left  free  so  long  as  tiie  light  passing 
through  it  is  used  for  or  by  the  dominant  tenement  (n).  I  oome 
to  that  conclusion  for  this  reason : — that  you  do  not  want  a  statute 
to  give  you  a  right  of  access  in  your  own  premises  to  light  through 
your  own  aperture.  The  statute  is  wanted  to  assure  your  right  in 
the  space  over  the  servient  tenement. 

"  But  then  it  is  said  that  the  cases  have  to  a  large  extent  pro- 
ceeded upon  the  form  and  size  of  the  aperture  or  window ;  and 
that  is  perfectly  true,  because  of  course  the  opening  in  the  dominant 
tenement  is  the  limit  which  defines  the  boundaries  of  the  space 
over  the  servient  tenement.  It  is  for  that  reason  that  in  all  the 
cases  the  Court  has  had  regard  to  the  aperture  in  the  dominant 
tenement  by  means  of  which  the  space  over  the  servient  tenement 
has  been  useful  to  the  dominant  tenement." 

To  the  same  effect  is  Barnes  v.  Loach  (0),  where  it  appeared 
that,  on  the  settlement  of  a  question  of  boundary,  a  wall  containing 
ancient  windows  had  been  set  back,  and  windows  had  been  made 
in  the  new  wall  of  the  same  size  and  in  the  same  relative  positions 
as  those  in  the  old  wall,  but  in  a  different  plane ;  and,  on  a  special 
case  being  stated,  a  Divisional  Court  (Cockbom,  C.  J.,  and  Lopee, 
J.)  held  that  the  right  to  light  remained. 

It  was  held  in  the  same  case  that  the  dominant  owner  had  not, 
by  erecting  a  wall  and  a  window  in  it,  outside  and  at  an  angle 
with  an  ancient  window,  lost  the  easement  of  light  attached  to  the 
ancient  window. 


(«)  Since  Colh  v.  Home  and  Colonial 
Stores,  Ltd,,  [1904]  A.  C.  179,  expres- 
sions to  this  effect  must  not  be  taken 
literally,  but  must  be  taken  to  refer  to 


the  right  as  defined  by  that  deoaaion; 
and  see  JmbUr  y.  Gordon,  [1905]  1  K.  B. 
417. 
(o)  (1879),  L.  R.  4  Q.  B.  D.  494. 
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[Again  in  BtUlers  v.   Dickinson  (p)   it  was    shown    that  the    Principle  of 
plaintiff's  premises  stood  on  the  site  of   an  old  toll-house  which    mentbyen- 
had  projected  ohliquely  into  the  street,  and  had  enjojed  an  ease-    orofto^^'^ent, 
ment  of  Ught  for  the  windows  on  the  ground  floor;    that  the  Alteration  of 
toll-house  had  recently  been  pulled  down,  the  site  of  the  projecting      ^dow. 
part  being  sold  to  the  vestry  of  the  parish  for  the    purpose  BuUeny, 
of  widening  the  street,  and  the  plaintiff's  premises  being  forth-  "^«'**'»*^- 
with    erected  on  the  remainder.      The  plaintiff's  ground  floor 
window,  for  which   he  claimed  protection,  was  substantially  on 
the  same  level  as  the  old  window;   but  it  stood  further  back, 
and,  of  course,  at  a  different  angle  to  the  street.     On  an  action 
being  brought  to  restrain  an  interference  with  the  new  window, 
the  defendant  objected  that  the  plaintiff  had  lost  or  abandoned 
his  right ;  but  Kay,  J.,  overruled  the  objection. 

And  in  Scott  v.  Pape  {q),  the  whole  question  as  to  the  effect  of  Seott  r.  rape. 
an  alteration  in  a  building  was  fully  considered,  and  the  principle 
of  Tapling  v.  Jones  was  carried  considerably  further. 

The  facts  were  that  the  plaintiff,  who  was  the  owner  of  a  range 
of  buildings  abutting  on  a  narrow  lane,  and  having  ancient 
lights  looking  into  the  lane,  had  pulled  down  his  buildings  within 
twenty  years  before  action  brought,  and  erected  larger  buildings 
on  the  site.  The  new  buildings  contained  windows  on  all  the 
floors.  Many  of  these  windows  were  not  shown  to  correspond  to 
any  substantial  extent  with  any  part  of  the  ancient  lights ;  and 
as  to  these  no  relief  was  claimed.  But  parts  of  six  windows  on 
the  first  floor  of  the  new  building  did  occupy  a  large  portion  of 
the  area  formerly  covered  by  three  ancient  lights ;  and  for  this 
portion  of  such  area  the  plaintiff  claimed  the  protection  of  the 
Court.  It  was  a  material  element  in  the  case  that  the  plaintiff, 
in  rebuilding,  had  slightly  advanced  his  wall  into  the  lane,  the 
gain  varying  from  a  foot  to  three  feet  five  inches. 

Upon  theee  facts,  Noiih,  J.,  who  heard  the  action,  declined  to 
infer  abandonment,  and  granted  an  injunction  '' restraining  the 
defendant  from  permitting  to  remain  erected  any  wall,  Ac,  so  as 
to  darken,  injure,  or  obstruct  any  of  the  ancient  lights  of  the 
plaintiff's  premises,  as  the  same  were  enjoyed  by  means  of  those 
portions  of  the  windows  on  the  first  floor  of  the  plaintiff's  old 
buildings  which  had  not  been  blocked  up  in  the  rebuilding  of 


{p)  (1886),  29  Ch.  D.  166. 

{q)  (1886),  L.  R.  31  Ch.  Div.  654. 


Digitized  by  VjOOQIC 


652  EXTINGUISHMENT  OF  EASEMENTS. 

Principle  of    [the  plaintiff's  premises."    And  an  appeal  from  this  judgment 

loaa  of  ease-  -,.       .       ,  *      o 

ment  by  en-    ^^^  aismiSSed. 

croaohmept.        fjjQ  l^^dg  Justices    rested    their  decision  on  the  wording  of 

Alteration  of  the  third  section  of  the  Prescription  Act  (r). 
^i^o^,  *' After  twenty  years,"  said  Cotton,  L.  J.,  "the  person  who 

Seott  Y.  Fape.  owns  a  dwelling-house,  if  he  has  used  and  enjoyed  light,  gets  an 
absolute  right  to  what  he  has  used  and  enjoyed;  and,  in  my 
opinion,  the  quantum  of  his  enjoyment  is  defined  by,  and  must 
depend  on,  the  area  of  his  windows,  and  also  on  the  distance 
they  are  from  other  buildings.  He  acquires,  in  consequence  of 
the  position  of  other  buildings  and  the  size  of  his  window,  a 
right  xmder  this  section  to  the  enjoyment  of  that  particular  light 
which  has  come  to  his  building.  *•  The  access  and  use  of  light ' 
depends  upon  the  number  of  pencils  of  light  which  come  directly 
or  by  refraction  into  that  window.  ...(«) 

"  What  alteration,  then,  will  deprive  the  plaintiff  of  his  right, — 
this  right  which  can  be  claimed  only  in  respect  of  a  dwelling- 
house,  workshop,  or  other  building  P  Will  the  alteration  of  the 
purpose  or  object  for  which  the  building  is  to  be  used,  as  the 
conversion  of  a  workshop  into  a  house,  or  of  a  house  into  a 
workshop,  have  this  effect  ?  It  will  not :  that  is  definitely  settled 
by  the  case  of  Ecclesiastical  Commissioners  y,  Kino{t).  The  old 
building  there  was  a  church,  and  that  which  was  to  be  built  on 
the  site  of  the  church  was  a  warehouse — an  entire  alteration  of 
the  purposes  and  of  the  character  of  the  building.  Then  will 
moving  back  the  plane  of  the  wall  deprive  the  plaintiff  of  his 
right  P  In  my  opinion,  no.  It  is  diflBcult  to  see  how  the  mere 
fact  of  moving  back  can  do  so ;  and  in  fact  there  is  authority 
against  such  a  proposition.  Then,  if  moving  it  back  will  not, 
will  simply  moving  it  forward  have  this  effect  P  In  my  opinion, 
both  the  moving  back  and  the  moving  forward  may  destroy  the 
right,  because  the  now  building,  when  constructed,  may,  either 
by  being  substantially  advanced  or  substantially  set  back,  be  so 
placed  that  the  light  which  formerly  went  into  the  old  windows 
will  not  go  into  the  new.  If  a  building  is  set  back  say  100  fed;, 
it  will  not  enjoy  the  same  cone  of  light  that  was  enjoyed  before, 
but  will  have  an  entirely  different  cone ;  and  it  may  be  moved  so 
far  forward  that  it  will  not  enjoy  the  same  light  as  that  enjoyed 


(r)  Above,  p.  204. 

(«)  See  note  (n),  p.  550. 

(0  (1880),  L.  R.  14  Ch.  IMt.  213. 
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[by  the  old  building.     In  my  opinion,  the  question  to  be  con-    Principle  of 
fiidered  is  this,  whether  the  alteration  is  of  such  a  nature  as  to    xnent  by  en- 
preclude  the  plaintiff  from  alleging  that  he  is  using  through  the    croaohment. 
new  aperture  in  the  new  wall  the  same  cone  of  light,  or  a  sub-  Alteration  of 
stantial  part  of  that  cone  of  light,  which  went  to  the  old  building.      ^dow. 
If  that  is  established,  although  the  right  must  be  claimed  in  Seott  v.  Fape. 
respect  of  a  building,  it  may  be  claimed  in  respect  of  any  building 
which  is  substantially  enjoying  a  part  or  the  whole  of  the  light 
which  went  through  the  old  aperture." 

**The  measure  of  the  enjoyment,"  said  Lord  Justice  Bowen, 
developing  the  same  principle,  "and  the  measure  of  the  right 
acquired  are,  not  the  windows  and  apertures  themselves,  which 
would  involve  a  continuing  structural  identity  of  the  windows, 
but  the  size  and  position  of  the  windows,  which  necessarily  limit 
and  define  the  amount  of  light  which  arrives  ultimately  for  the 
house's  use."  Blanchard  v.  Bridgen  (a?),  he  added,  was  decided 
under  the  old  law  which  rested  on  an  actual  or  presumed  grant ; 
and,  whatever  might  be  the  view  entertained  in  that  case,  there 
was  no  need  to  apply  it  to  a  right  which  had  now  a  statutory 
origin. 

Lord  Justice  Fry  added  his  opinion  that  the  "  access  of  light " 
referred  to  in  the  Prescription  Act  was,  not  access  through  the 
aperture  or  window,  but  access  or  freedom  of  passage  over  the 
servient  tenement ;  and  that  the  "  right  thereto,"  which  is  by  the 
statute  rendered  **  absolute  and  indefeasible,"  is  a  right  to  the 
same  access  and  use  of  light  to  and  for  any  dwelling-house, 
workshop,  or  other  building.  The  Act,  he  said,  was  silent  as  to 
identity  of  aperture,  as  it  w£is  silent  as  to  identity  of  building. 

The  above  judgments  are  misleading  in  so  far  as  they  suggest 
that  the  right  acquired  under  the  Prescription  Act  is  a  right  to  the 
whole  of  "  that  particular  light  which  has  come  to  "  a  building  (//). 
As  has  been  already  seen,  since  the  decision  in  Colls  v.  Home  and 
Colonial  Stores j  Ltd.  (z),  it  is  established  that  the  right  acquired  is 
a  right  only  to  freedom  from  nuisance  by  obstruction. 

With  this  qualification  the  decision  in  Scott  v.  Pape  has  put  No  loss  by 
the    law  as  to  the  effect    upon   an  easement  of   light   of  an  ™«"  «^" 
alteration   in   the  dominant  tenement,  on  a  clear  and  definite 


{x)  Above,  p.  532.  A.  C,  at  p.  189. 

(V)  Bee  per  TiOTd  Maonaghten,  [1904]  {z)  [1904]  A.  0.  179  ;  above,  p.  324. 
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[footing;  and  it  must  now  be  taken  that,  if  and  so  long  as  the 
dominant  tenement  continues  to  enjoy  the  same  or  some  part 
of  the  same  light  formerly  enjoyed,  no  abandonment  will  be  in- 
ferred (ff).  "  It  seems  to  mo  that  the  question  which  has  to  be 
determined  is,  whether  proof  is  necessary  of  identity  of  the  window 
or  aperture  through  which  the  light  claimed  has  been  admitted  to 
the  dominant  building,  or  whether  the  true  matter  for  investigation 

is  the  identity  of  the  light  which  has  been  so  admitted 

I  think  the  real  test  is,  as  I  said  before,  identity  of  light  and  not 
identity  of  aperture,  or  entrance  for  the  light "  (6). 

But  where  the  encroachment  is  such  that  none  of  the  existing 
windows  can  be  said  substantijdly  to  correspond  with  an  ancient 
window,  even  though  part  of  the  space  occupied  by  each  may  be 
identical,  no  difficulty  arises ;  and,  as  it  cannot  be  proved  that 
any  window  in  respect  of  which  a  right  had  been  acquired  has 
been  in  fact  obstructed,  abandonment  may  be  inferred  (c).  The 
case  of  Ilutchimon  v.  Copestake  (d),  above  quoted,  may  be  referred 
to  this  principle,  and,  so  interpreted,  may  stand  even  without 
Rennhatc  v.  Bean.  And  to  the  same  effect  are  Heath  v.  Buckfiali(e)y 
where  the  new  windows  did  not  cover  more  than  one-fourth  of  the 
former  area;  and  the  opinions  of  the  judges  in  Netcson  v.  Pender  (/), 
where  the  whole  question  was  discussed. 

In  any  case  it  is  essential  to  the  preservation  of  the  right  that 
the  dominant  owner,  when  effecting  the  alteration,  should  preserve 
clear  and  definite  evidence  of  the  size  and  position  of  the  former 
windows  ((/).] 

Upon  the  second  question  {h) :  "  Whether  a  party  [who  has 
lost  his  rights  by  altering  his  tenement]  is  still  at  liberty  to  restore 
his  tenement  to  its  former  condition  and  recui*  to  his  former  enjoy- 
ment," there  is  no  express  authority  in  the  English  law,  [exoept  the 
case  of  Ankerson  v.  Connelly^  referred  to  above  at  page  548.    In 


r,  [1900] 
e,  [19071 


(a)  Ortentcood  t.  Homsey  (1886),  L.  R. 
33  Ch.  D.  471 ;  Smith  v.  Baxter,  " 
2  Ch.  138;  AndnwB  v.  Waite, 
2  Ch.  600 ;  cf.  Raptr  v.  FortescuCy 
1886|  p.  78 ;  In  re  London^  Tilbury^  and 
Southend  Rati.  Co.  and  Trustees  of  Gower*8 
Walk  SchooU  (1889),  L.  R.  24  Q.B.Div. 
826. 

(*)  Andrews  t.   WatU,  [1907]  2  Ch. 
£00 ;  per  Neyille,  J.,  ab  p.  509. 

(e)  Pendarves  T.  Monro,  ^1892]  1  Ch. 


611 ;  cf.  Ankerson  r.  Connelly,  [1906]  2 
Ch.  644 ;  [1907]  1  Ch.  678. 

(d)  (1861),  9  C.  B.  N.  S.  863. 

(e)  (1869),  L.  R.  8  Eq.  1. 

(/)  (1884),  L.  R.  27  Ch.  DIt.  43. 

iff)  Fowlers  t.  Walker  (1881),  49  L.  J. 
Ch.  698 ;  61  L.  J.  Ch.  443 ;  Seeii  t. 
Pape,  uH  sQpra;  Fendarres  t.  Monro, 
[1892]  1  Ch.  611. 

(A)  [AboTe,  p.  628.] 
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[that  oase,  as  has  been  shown,  it  was  sought  to  impose  an  additional 
burden  on  the  servient  tenement  by  building  on  the  dominant 
tenement  so  as  to  exclude  practically  all  the  light  formerly 
enjoyed  by  it  other  than  that  received  through  the  ancient 
windows,  thereby  rendering  any  obstruction  to  the  ancient 
windows  more  momentous.  As  has  already  appeared,  it  was 
held  that  such  an  increased  burden  could  not  lawfully  be  imposed 
upon  the  servient  tenement,  and  that  the  right  to  light  was  lost 
altogether. 

No  question  was  expressly  raised  in  that  case  as  to  the  right  of 
the  dominant  owner  to  revert  to  his  former  rights  upon  restoring 
his  tenement  to  its  original  condition,  but  a  declaration  was  made 
in  general  terms  to  the  effect  that  he  was  not  entitled  to  any 
easement;  and  it  would  seem  on  principle  that  the  party  so 
altering  his  tenement]  would  have  no  such  right,  as  he  would  have 
clearly  evinced  an  intention  to  relinquish  his  former  mode  of 
enjoyment  {i) ;  and  in  addition  to  the  actual  encroachment,  the 
uncertainty  caused  by  the  attempted  extension  of  the  right 
would  of  itself  impose  a  heavier  burthen  upon  the  owner  of  the 
servient  tenement,  if  such  return  to  the  original  right  were 
permitted. 

By  the  civil  law,  where  a  man  had  a  right  of  way,  and  used  it  Civil  law. 
in  a  mode  not  warranted  by  the  grant,  although  he  committed  a 
trespass  on  his  neighbour,  the  right  of  way  was  not  lost  (*).     But 
a  roof  could  not  be  lowered  so  as  to  make  the  servitus  stillioidii 
more  burthensome  (/). 


(i)  Moore  v.  Rawson  (1824),  3  B.  &  Cr. 
332 ;  6  D.  &  R.  ?34 ;  27  R.  R.  375 ; 
GarriU  v.  Sharp  (183o),  4  Nev.  &  M. 
834 ;  3  A.  &  E.  326  ;  ^South  MeiropoU- 
tan  Cemetery  Co.  t.  Eden  (1866),  16  C.  B. 
42;  Tapling  t.  Jone»  (1862),  12  C.  B. 
N.  S.  p.  864,  per  PoIUkjIc,  C.  B.  ; 
Aymleyv.  Glover  (1876),  L.  R.  10  Ch. 
2831 

(A)  Is  cni  via  vel  actos  debebatur,  nt 
Tehiculi  certo  gfenere  nteretur,  alio 
genere  fuerit  usuf:  videamus,  ne 
amiserit  seridtntem;  et  alia  sit  ejus 
conditio,  qui  amplios  oneris,  quam  licuit, 
Tezerit ;  magiaqne  hie  plus,  quam  aliud, 
egisse  videatur — sicuti  si  latiore  itinere 
UHUS  esset,  aut  si  plura  jumenta  egerit, 
quam  licuit,  aut  aquae  admiacuerit  ^iam. 
Ideoque  in  omnibus  istis  qusBsdonibus 
servitus  quidem  non  amittitur:  non 
autem  oonoeditur  plus,  quam  pactum 
est,  in  servitute  habere. — Dig.  8,  4,  U, 


quem.  serv.  amit. 

(/)  Si  antei  ex  tegul^  cassitayerit 
stillicidiura,  posted  ex  tabulate,  vel  ex 
ali&  materia,  cassitare  non  potest. — Dig. 
8,  2,  20,  6  4,  de  serv.  pried,  urb. 

Stillicidium,  quoquo  modo  adquisitum 
sit,  altius  tolli  potest ;  levior  enim  fit  eo 
facto  servitus — cum  quod  ex  alto  cadet 
lenids  et  interdum  direptnm,  nee  per- 
veniet  ad  locum  servientem  —  inferids 
demitti  nou  potest,  quia  fit  gravior  ser- 
vitus, id  est,  pro  stillioidio  flumen. 
E&dem  causa,  retro  duci  potest  stillici- 
dium,  quia  in  nostro  magis  indpiet 
cadere ;  produei  non  potest,  ne  in  alio 
loco  cadat  stillicidium  quam  in  quo 
posita  servitus  est ;  lenius  facere  pote- 
rimup,  acrius  non.  £t  oninino  sciendum 
est — meliorem  vicini  conditionem  fieri 
posse,  deteriorem  non  posse :  nisi  aliquid 
nominatim,  servitute  imponenda,  immu- 
tatum  faerit. — Ibid,  §  5. 
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Merenon-  rj^Q  easements  hitherto  spoken  of  are  of  the  oonidnuous  dass, 

user  of  dia-  ...  . 

oontinuoua       that  is  to  say,  where  the  enjoyment  either  is  or  may  be  continuous 

«*««ttent«-       without  any  farther  act  of  man  {m).     It  now  remains  to  consider 

how  intermittent  easements,  as  rights  of  way  or  rights  to  draw 

water,  may  be  lost. 

There  seems  to  be  no  doubt  that  easements  of  this  nature  may 
be  lost  by  mere  non-user,  provided  such  cessation  to  enjoy  be 
accompanied  by  the  intention  to  relinquish  the  right ;  from  the 
very  nature,  however,  of  the  enjoyment,  and  from  the  circum- 
stance that  the  cessation  to  enjoy  may  take  place  without  any 
alteration  in  the  dominant  tenement,  it  must  always  be  difficult  to 
lay  down  any  precise  rule  to  determine  when  a  cessation  of  user 
shall  be  taken  to  have  the  characteristics  requisite  to  make  it 
amount  to  an  abandonment  of  the  right. 

In  considering  this  pai't  of  the  subject  two  questions  appear 
to  arise: — 

Ist.  Supposing  there  to  have  been  simply  a  cessation  of  user,  has 
the  law  presented  any  fixed  period  to  raise  the  presumption  of  a 
release  or  abandonment  of  the  easement  ? 

2ndly.  If  any  such  period  be  fixed,  can  a  shorter  period  suffice, 
if  there  be  clear  evidence  of  intention  to  relinquish  the  right  ? 
Co.  Lit.  Lord  Coke  appears  to  have  been  of  opinion,  that  when  a  title  by 

prescription  was  once  acquired,  it  could  only  be  lost  by  non-user 
during  a  period  equal  to  that  required  for  its  acquisition.  "  It  is 
to  be  known  that  the  title  being  once  gained  by  prescription  or 
custom  cannot  be  lost  by  interruption  of  the  possession  for  ten  or 
twenty  years"  (n). 

At  this  time  the  analogy  to  the  statute  of  James  I.  had  not  been 
introduced  into  the  law. 
Doe  v.  mider.  In  Doe  v.  Hi/der  {o)y  Lord  Tenterden,  in  delivering  the  judg- 
ment of  the  Court,  said:  "One  of  the  general  groimds  of  a 
presumption  is  the  existence  of  a  state  of  things  which  may  most 
reasonably  be  accounted  for  by  supposing  the  matter  presmned. 
Thus  the  long  enjoyment  of  a  right  of  way  by  A.  to  his  hou^  or 
dose  over  the  land  of  B.,  which  is  a  prejudice  to  the  land,  may 
most  reasonably  be  accounted  for  by  supposing  a  grant  of  such 
right  by  the  owner  of  such  land ;  and  if  such  right  appear  to  have 
existed  in  ancient  times,  a  long  forbearance  to  exercise  it,  which 


(m)  Ante,  p.  25. 
(fi)  Co.  lit.  114,  b. 


(o)  (1819),  2  B.  &  A.  791 ;  21 
488. 


B.  B. 
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must  be  inoonvenient  and  prejudicial  to  the  owner  of  the  house  or  Ceaeatioii  to 
close,  may  most  reasonably  be  accounted  for  by  supposing  a  release  ^Suous 
of  the  right.  In  the  first  class  of  cases,  therefore,  a  grant  of  the  ^^°"^<^- 
right, — in  the  latter  a  release  of  it,  is  presumed." 

Mr.  Justice  Littledale,  in  the  case  of  Moore  v.  Rawson  (^),  Moore t. 
though  he  did  not  cite  the  above  authority,  expressed  an  opinion  ^**"^* 
in  accordance  with  it,  that  easements  of  this  character  could  only 
be  lost  by  a  cessation  of  enjoyment  during  twenty  years ;  the 
learned  judge  distinguished  between  these  easements  and  a  right 
to  light  and  air,  principally  on  the  ground  that  the  former, 
as  far  as  their  acquisition  by  prescription  was  concerned,  could 
only  be  acquired  by  enjoyment  accompanied  with  the  consent  of 
the  owner  of  the  land,  while  the  enjoyment  of  the  latter  required 
no  such  consent,  and  could  only  be  interfered  with  by  some 
obstruction. 

"  According  to  the  present  rule  of  law,  a  man  may  acquire  a 
right  of  way  or  a  right  of  common  (except,  indeed,  common 
appendant)  upon  the  land  of  another  by  enjoyment :  after  twenty 
years'  adverse  enjoyment,  the  law  presumes  a  grant  made  before 
the  user  commenced  by  some  person  who  had  power  to  grant ;  but 
if  the  party  who  has  acquired  the  right  by  grant,  ceases  for  a  long 
period  of  time  to  make  use  of  the  privilege  granted  to  him,  it  may 
then  be  presumed  he  has  released  the  right.  It  is  said,  however, 
that  as  he  can  only  acquire  the  right  by  twenty  years'  enjoyment, 
it  ought  not  to  be  lost  without  disuse  for  the  same  period ;  and 
that,  as  enjoyment  for  such  a  length  of  time  is  necessary  to  found 
a  presumption  of  a  grant,  there  must  be  a  similar  non-user  to  raise 
a  presumption  of  release ;  and  this  reasoning,  perhaps,  may  apply 
to  a  right  of  common  or  of  way." 

In  Holmes  v.  Buckkf/{q)j  where  there  had  been  a  grant  of  a  Soimetr 
watercourse  through  two  pieces  of  land,  with  a  covenant  by  the  ^'*^*^y* 
grantor  to  cleanse  the  same,  the  Court  decreed  the  party  claiming 
the  land  under  the  grantor  to  cleanse  the  stream,  although  the 
grantee  had  cleansed  it  at  his  own  expense  during  forty  years. 

The  precise  period  requisite  to  extinguish  a  right  of  way,  by 
mere  non-user,  does  not  appear  to  have  been  determined  by  any 
express  decision  of  the  English  comets  (r) ;  but  it  is  said  to  have 

Ip)  (1824),  3  B.  &  0.  339  ;   27  R.  R.  with  the  land,  in  AusUrberry  v.  Corpora- 

Zib.  tion  of  Oldham  (188=>).  L.  R.  29  Ch.  Div. 

(q)  (1691),  1  Eq.  Cas.  Abr.  27  ;  [there  750,  at  pp.  777,  7821. 

are  some  obserrations  on  thin  case,  aa  (r)  [In  Bower  t.  Mill  (1835),  1  Bing. 

iMaring  on  the  law  of  coyenanta  ranning  N.  C.  565 ;  41  R.  R.  630,  Tindal,  C.  J., 
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R«g.  T. 
Chorley. 


been  decided  in  an  American  case,  "  that  a  right  of  way  is  not  lost 
by  non-user  for  less  than  twenty  years"  («). 

The  following  cases  elucidate  the  doctrine  that  a  mere  intermit- 
tence  of  the  user,  or  a  slight  alteration  in  the  mode  of  enjoymeDt, 
when  unaccompanied  by  any  intention  to  renounce  the  acquisition 
of  a  right,  does  not  amount  to  an  abandonment. 

In  Payne  v.  Shedden  (^),  issue  was  taken  upon  a  plea  of  right  of 
way ;  and  it  appeared  that,  by  agreement  of  the  parties,  the  line 
and  direction  of  the  way  used  had  been  varied,  and  at  certain 
periods  wholly  suspended.  Patteson,  J.,  was  of  opinion  that  the 
occasional  substitution  of  another  track  might  be  considered  as 
substantially  the  exercise  of  the  old  right  and  '^evidenoe  of  the 
continued  enjoyment  of  it,"  and  that  the  suspension  by  agreement 
was  not  inconsistent  with  the  right. 

[In  The  Queen  v.  Chorley  (m),  the  defendants  were  indicted  for 
obstructing  a  public  footway  by  driving  carts  in  a  lane  through 
which  there  was  a  public  footway.  The  lane  was  so  narrow  that 
carts  could  not  pass  without  damage  to  persons  on  foot.  The 
defence  was  that  the  defendants  had  a  private  right  of  way  with 
carts,  &c.  to  a  malthouse,  &c.  situated  in  the  lane,  and  that  the 
public  right  of  footway  had  been  acquired  subsequently  to  the 
private  right,  and  was  qualified  by  or  subject  to  it  {£)  ;  and  the 
question  was,  whether  the  privilege  was  extinguished  by  the 
acquiescence  of  the  owners  in  the  user  of  the  way  by  the  public — 
a  user  which  was  inconsistent  with  its  use  as  a  cartway  by  the 
defendants. 

The  learned  judge  at  the  trial  told  the  jury  that  nothing  short 
of  twenty  years'  user  by  the  public,  in  a  way  inconsistent  with  the 
private  user,  would  destroy  the  right.    The  Court,  on  making  a  rale 


said,  that  an  obetrnotion  to  a  way  of  a 
permanent  character,  if  acquieBced  in  for 
twenty  years,  wonld  be  evidence  of  a 
rennnoiation  and  abandonment  of  the 
right  of  way;  cf.  Jhetcett  v.  Sheard 
(1836),  7  C.  &  P.  465;  48  R.  R.  797. 
But  in  Cook  v.  Mavor  of  Bath  (1868), 
L.  R.  6  Eq.  177,  Malins,  V.-C,  held 
that  thirty  years'  non-uaer,  without 
more,  was  insufficient  to  extinguish  a 
right  of  way.] 

(«)  Emerson  v.  Wiley ^  10  Pickering, 
R.  310.  [Some  of  the  American  Courts 
have  held  that  an  easement,  to  be  ex- 
ting^shed  by  disuse,  must  have  been 
acquired  by  use;  but  there  is  no 
authority  for  this  proposition  in  English 


law.  See  also  AngeU  on  Watercourses, 
§  250  to  jf  252,  and  the  obsen'ations  of 
Joy,  C.  B.,  1  Jones*  Exch.  Rep.  (Ir.) 
123.] 

U)  (1834)  1  Moo.  &  Rob.  382.  The 
defendant  failed  in  establishing  any 
right  of  way.  See  also  Hmh  v.  Oidnjfd, 
ante,  p.  525  ;  and  Carr  ▼.  Fo$ter  (1842), 
3  Q.  B.  581  ;  61  R.  R.  321. 

(«)  (1848),  12  Q.  B.  615;  76  R.B. 
330. 

(x)  See  Brownlow  v.  Tomlinam  (1840), 
1  M.  &  Gr.  484  ;  Ehcood  r.  BulUei 
(1844),  6  Q.  B.  383;  66  R.  R.  429; 
Morant  v.  Chamberlin  (1861),  6  H.  &N. 
641. 
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[absolute  for  a  new  trial  for  misdirection,  after  saying,  that  "  if  the    Most  be  an 
learned  judge  had  done  no  more  than  remark  that  a  mere  ceasing     relinquish 
to  use  the  private  way,  or  a  mere  acquiescence  in  the  interruption        "g"^- 
by  the  public,  were  relied  on,  it  would  be  prudent  not  to  rely  on       Ite^.  v. 
such  mere  cessation  or  acquiescence  unless  shown  for  twenty  years,  ^' 

it  would  have  been  no  misdirection,"  proceed  as  follows : — "  As  an 
express  release  of  the  easement  would  destroy  it  at  any  moment,  so 
the  cesser  of  use,  coupled  with  any  act  clearly  indicative  of  an 
intention  to  abandon  the  right,  would  have  the  same  effect  without 
reference  to  time ;  for  example,  this  being  a  right  of  way  to  the 
defendant's  malthouse,  and  the  mode  of  user  by  driving  carts  and 
waggons  to  an  entrance  from  the  lane  into  the  malthouse  yard,  if 
the  defendant  had  removed  his  malthouse,  turned  the  premises  to 
some  other  use,  and  walled  up  the  entrance,  and  then  for  any 
considerable  time  acquiesced  in  the  new  use,  we  conceive  the 
easement  would  have  been  clearly  gone.  It  is  not  so  much  the 
duration  of  the  cesser  as  the  nature  of  the  act  done  by  the  grantee 
of  the  easement,  or  of  the  adverse  act  acquiesced  in  by  him,  and 
the  intention  in  him  which  either  the  one  or  the  other  indicates, 
which  are  material  for  the  consideration  of  the  jury*'  (y). 

In  Ward  v.  Ward  (s),  a  right  of  way  was  held  not  to  have  been  Ward  y.  Ward, 
lost  by  mere  non-user  for  a  period  much  longer  than  twenty  years, 
it  being  shown  that  the  way  was  not  used,  because  the  owner  had 
a  more  convenient  mode  of  access  through  his  own  land.  Alderson, 
B.,  said :  "  The  presumption  of  abandonment  cannot  be  made 
from  the  mere  non-user.  There  must  be  other  circumstances  in 
the  case  to  raise  that  presumption.  The  right  is  acquired  by 
adverse  enjoyment;  the  non-user,  therefore,  must  be  the  conse- 
quence of  something  adverse  to  the  user." 

In  Lorelly.  Smith  («),  the  owner  of  a  right  of  way  had,  about  Lov$Uy, 
thirty  years  before  the  action,  agreed  with  the  servient  owner  to  ^'"*'*- 
use,  in  lieu  of  part  of  the  old  way,  a  new  way  over  the  servient 
owner's  land,  and  therefore  he  discontinued  to  use  the  old  way, 
and  used  the  new.     The  Court  held  that  the  mere  non-user  of  the 
qld  way  and  the  user  of  the  new  one  for  more  than  twenty  years, 


(y)  The  Court,  it  will  be  seen,  ex- 
iressed  no  distinct  opinion  on  the  point 
[eft  open  in  Stokoe  v.  Singerf,  ante,  p. 
525 ;  but  in  the  latter  case  Lord  Camp- 
bell said,  that  **  The  Queen  v.  Chorlei/  is 
an  authority  that  an  abandonment  id 


fe 


effectual  if  communicated  and  acted  on ; 
it  goes  no  further."  See  ante,  p.  61,  as 
to  Ferry  v.  Fitthotoe. 

(z)  (1852),  7  Exch.  838  ;  86  R.  R.  852. 

(a)  (1857),  3  C.  B.  N.  S.  120. 
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[under  such  oiroumstances,  furnished  no  evidence  of  an  intention  to 
abandon  the  old  right. 

In  Cook  V.  Mat/or  of  Bath  (6),  there  had  formerly  been  a  right 
of  way  through  a  back  door,  which  had  been  closed  for  thirty  years, 
and  then  opened  and  used  for  four  years  before  the  obstruction. 
Malins,  Y.-C,  held  that  there  had  been  no  abandonment.  He 
says :  '^  It  is  always  a  question  of  fact,  to  be  ascertained  by  the 
jury  or  the  Court  from  the  surrounding  circumstances,  whether  the 
act  amounts  to  an  abandonment,  or  was  intended  as  such.  If  in 
this  case  the  defendants  had  commenced  building  before  the  door 
had  been  re-opened,  I  should  have  been  of  opinion  that  the  plaintiff 
had,  by  allowing  it  to  so  remain  closed,  led  them  into  incurring 
expense,  and  therefore  could  not  prevent  them  acting  on  the 
impression  that  he  intended  to  abandon  his  right." 

In  James  v.  Steremon  (c),  it  was  held  that  mere  non-user  of  some 
of  the  roads  over  which  a  right  of  way  existed,  where  no  occasion 
for  user  had  arisen,  coupled  with  the  use  by  the  servient  owner  of 
those  parts  of  the  roads  for  farm  purposes,  did  not  constitute  aban- 
donment :  and  to  the  same  effect  is  Cooke  v.  Ingram  (d). 

In  Midland  RaUtcay  Company  v.  Oribble  (^),  where,  on  the 
intersection  of  land  by  a  railway,  a  crossing  had  been  provided  for 
the  purpose  of  communication  between  the  severed  parts,  it  was 
held  that,  on  the  alienation  by  the  owner  of  the  part  on  one  side  of 
the  railway  without  reserving  any  right  of  way  over  it,  the  right 
to  use  the  crossing  was  finally  abandoned. 

In  Young  v.  Star  Omnibus  Company^  L^d.  (/),  the  plaintiffs 
claimed,  and  were  held  entitled  to,  a  right  of  way  over  a  strip  of 
land  10  feet  wide  in  the  occupation  of  the  defendants.  Some  years 
prior  to  the  commencement  of  the  action  the  plaintiffs  erected  on 
their  land  a  summer-house  which  projected  over  the  strip  of  land 
to  the  extent  of  2  feet  4  inches.  The  defendants  having  obstructed 
the  way,  this  action  was  brought,  and  the  defendants  pleaded 
extinguishment  or  abandonment  on  the  part  of  the  plaintiffs.  It 
was  held  that  the  erection  of  the  summer-house  was  at  best  only  a 
partial  abandonment,  and  constituted  no  defence  to  the  action.] 

In  Hall  V.  Swift  (g),  where  it  appeared  that  about  forty  years 


(A)  (1868),  L.  R.  6  Eq.  177. 

{e)  [1893]  A.  C.  162. 

{d)  (1893),  68  L.  T.  671. 

{e)  [1895]  2  Ch.  827. 

(/)  (1902),  86L.  T.  41. 

(y)  (1838),6  8eott,  167;  4Bing.N.C. 


381 :  44  R.  R.  728.  See  obseiratioDi 
on  this  case  by  Patteson,  J.,  in  Carr  t. 
Fostm-  (1812),  3  Q.  B.  686;  61  B.  B. 
321.  [Hall  V.  Swift  is,  however,  a  case 
not  of  an  easement,  but  of  a  natoial 
right.] 
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[since  a  stream  of  water  from  natural  causes  ceased  to  flow  in  its    Must  be  an 

«  ,  .  .-I      .  intention  to 

accustomed  course,  and  did  not  return  to  it  until  mneteen  years     relinqniah 
before  the  action  was  brought,  the  Court  held,  that  the  right  to  the       "g^^* 
flow  of  water  was  not  lost.     "  It  is  further  objected,"  said  Tindal,  Eaii  v.  Smft, 
C.  J.,  "  that  the  right  claimed  has  been  lost  by  desuetude,  the 
water  having  many  years  since  discontinued  to  flow  in  its  accus- 
tomed channel,  and  having  only  re-commenced  flowing  nineteen 
years  ago.    That  interruption,  however,  may  have  been  occasioned 
by  the  excessive  dryness  of  seasons,  or  from  some  other  cause  over 
which  the  plaintiff  had  no  control.     But  it  would  be  too  much  to 
hold  that  the  right  is,  therefore,  gone ;  otherwise,  I  am  at  a  loss  to 
see  why  the  intervention  of  a  single  dry  season  might  not  deprive 
a  party  of  a  right  of  this  description,  however  long  the  course  of 
enjoyment  might  be  "  (h). 

In  CroBsley  v.  Lightotcler  (»),  the  plaintiffs  were  carpet  manu-  CrmUyy. 
f  acturers,  and  had  carried  on  business  on  the  banks  of  the  river  *^  ^^^^  ^^' 
Hibble  from  1840  to  1864.  A  supply  of  pure  water  was  necessary 
for  their  business.  The  defendants  claimed  a  right  to  foul  the 
stream  with  the  refuse  of  dye-works,  which  had  been  carried  on 
before  1839,  but  had  then  been  shut  up  and  abandoned,  and 
re-opened  by  the  defendants  in  1864.  Wood,  V.-C,  said :  "  The 
question  of  abandonment,  I  quite  concede  to  the  counsel  for  the 
defendants,  is  a  very  nice  one.  On  that  a  great  number  of 
authorities  have  been  cited,  which  appear  to  me  to  come  to  this, 
that  the  mere  non-user  of  a  privilege  or  easement  of  this  description 
is  not  in  itself  an  abandonment  that  in  any  way  concludes  the 
claimant ;  but  the  non-user  is  evidence  with  reference  to  abandon- 
ment. The  question  of  abandonment  is  a  question  of  fact,  that 
must  be  determined  upon  the  whole  of  the  circumstances  of  the 

case It  has  always  been  held  to  be  of   considerable 

importance  that  a  person  in  possession  of  a  certain  right,  and 
leaving  the  right  wholly  unused  for  a  long  period  of  time,  and 
having  given  so  far  an  encouragement  to  others  to  lay  out  their 
money  on  the  assumption  of  that  right  not  being  used,  should  not 
be  allowed  at  any  period  of  time  to  resume  his  former  right,  to  the 
damage  and  injury  of  those  who  themselves  have  acquired  a  right 
of  user  which  the  recurrence  to  this  long-disused  easement  will 
interfere  with." 


(A)  Cf.  mie  T.   Oldroffd   (1845),    14      p.  526. 
M.  &  W.  789;   69  K.  R.  824,  above,  (•)  (1866),  L.  R.  3Eq.  279. 

G.  36 
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iSi^^  [On  appeal  (A),  Lord  Chelmsford,  C,  said :  "  The  authorities 
relinqmsh  upon  the  question  of  abandonment  have  decided  that  a  mere 
"^^'  suspension  of  the  exercise  of  a  right  is  not  sufficient  to  prove  an 
intention  to  abandon  it.  But  a  long-continued  suspension  may 
render  it  necessary  for  the  person  claiming  the  right  to  show  that 
some  indication  was  given,  during  the  period  that  he  oeased  to  use 
the  right,  of  his  intention  to  preserve  it  The  question  of  abandon- 
ment of  a  right  is  one  of  intention  to  be  decided  on  the  facts  of 
each  particular  case.  Previous  decisions  are  only  so  far  useful  as 
they  furnish  principles  applicable  to  all  cases  of  the  kind.  The 
case  of  Reg.  v.  Chorley  {I)  shows  that  time  is  not  a  neoessaiy 
element  in  a  question  of  abandonment,  as  it  is  in  the  case  of  the 
acquisition  of  a  right."  His  Lordship,  on  the  facts,  held  that,  the 
ancient  dye-works  having  been  dismantied  without  any  intention 
of  erecting  others,  the  right  had  been  abandoned,  and  that  the 
case  put  by  Holroyd,  J.,  in  Moore  v.  Bawson  {m)  exactly  applied.] 
Civil  law.  So,  by  the  civil  law,  where  a  right  of  this  kind  was  lost  by  the 

foimtain  drying  up,  it  was  held  to  revive  as  soon  as  the  fountain 
burst  forth  again  (»). 
diS^OT^*^  Where,  however,  there  has  not  been  a  mere  cessation  to  enjoy, 
but  it  has  been  accompanied  by  indications  of  an  intention  to 
abandon  the  right,  as  by  a  disclaimer,  there  is  authority  for 
saying  that  a  shorter  period  will  be  sufficient  to  extinguish  the 
right.  Such  direct  evidence  of  intention  appears  to  have  been 
treated  in  the  same  manner  as  the  similar  indications  afforded  by 
a  change  in  the  status  of  the  dominant  tenement.  Such  non-user, 
accompanied  by  confessions  that  the  party  had  no  right,  would  at 
all  events  be  strong  evidence,  and  in  effect  almost  conclusive,  that 
he  never  had  any  such  right. 
Norbury  v.  In  Norbury  v.  Meade  and  Ot/iers  (o),  the  Lord  Chancellor  said : 

"  In  the  case  of  a  right  of  way  over  the  lands  of  other  persons, 
being  an  easement  belonging  to  lands,  if  the  owner  chooses  to  say 
*  I  have  no  right  of  way  over  those  lands,'  that  is  disclaiming  that 


Meade, 


{k)  (1867),  L.  R.  2  Ch.  478.  flnere  oGopisse;    petienrntque  (a) 

(/)  (1848),  12  Q.  B.  516 ;   76  B.  B.  at,  quod  jus  Bon  negligentilt  aut  cn^ 

330.  Bn&    amiserant,  sed   quia   duoere  son 

(m)  (1824),  27  K.  B.  376 ;  3  B.  &  C.  poterant,  his    restitueretur.      QoOTim 

332,  338  ;  aboTO,  p.  523.  mihi  postulatio  cum  non  iniqua  visa  sit 

(ft)  Hi,  qui  ex  f  undo  Sutrino  aquam  suocurreudum  his  putaTi.    Itaque  quod 

ducere  soliti  sunt,   adienmt  me,  pro-  jus  habuerunt  tunc,  cum  primnm  ai 

poflueruntque— oquam,  qua  per  aliquot  aqua  peryenire  ad  eos  non  potuit,  id  eis 

annos  usi  sunt,  ex  fonte,  qui  est  in  fundo  restituere  placet. — Dig.    8,    3,  35,  de 

Sutrino,  ducere  non  potuisse,  qu6d  fons  serv.  prsed.  rust, 
exaruisset ;  et  postea  ex  eo  fonte  aquam  (o)  (1821),  3  Bligh,  241. 
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right  of  way ;  and  though  the  previous  title  might  be  shown,  a  Non-user  with 
subsequent  release  of  the  right  might  be  presumed." 

In  Hartie  v.  Rogers  {p)^  where  a  public  right  of  way  was  B:arviey. 
claimed  in  Scotland,  Lord  Eldon  said:  "It  was  contended  in  ^^'' 
argument  that,  according  to  the  law  of  Scotland,  it  was  necessary 
to  prove  forty  years'  uninterrupted  enjoyment  down  to  the  period 
of  trial.  But  it  is  quite  impossible  to  maintain  a  position  of  that 
kind ;  for  it  would  lead  to  this  consequence,  that  if  you  were  to 
establish  an  xminterrupted  enjoyment,  even  for  the  period  of  sixty 
or  seventy  years,  an  occupier  could  at  any  time  defeat  that  right 
by  successive  obstructions,  although  these  obstructions  might  be 
resisted  by  persons  exercising  the  right  of  way,  unless  they 
thought  proper  to  go  into  a  court  of  justice.  I  apprehend  that 
cannot  be  the  case.  It  cannot  be  the  case  certainly  by  the  law  of 
England.  If  the  right  be  once  established  by  dear  and  distinct 
evidence  of  enjoyment,  it  can  be  defeated  only  by  distinct  evidence 
of  interruptions  acqidesced  in." 

It  is  evident  this  language  cannot  be  taken  literally,  that  no 
amount  of  non-user  would  be  sufficient  to  defeat  a  right  of  way 
once  fully  established.  The  obvious  meaning  of  Lord  Eldon  was, 
that  where  acts  of  interruption  are  proved  as  evidence  that  the 
right  has  ceased,  the  material  inquiry  must  be,  whether  such  acts 
of  interruption  were  known  and  acqidesced  in. 

A  most  important  question  upon  this  point  under  the  Pre-  Effect  of  Pre- 
scription Act  was  suggested  in  the  first  edition,  "  Whether,  in  aU  ^^^^P^^^^  ^^*- 
cases  where  an  easement  is  claimed  by  prescription,  the  user  must 
possess  aU  the  qualities  requisite  to  confer  a  title  down  to  the  very 
commencement  of  the  suit ;  and  therefore,  although  the  right  may 
have  clearly  existed  at  an  earlier  period,  it  is  destroyed  by  a 
subsequent  user  not  possessing  those  essential  qualities  ($')."  It 
has  been  already  seen  that,  by  the  statute,  the  period  of  user  to 
acquire  an  easement  must  be  that  immediately  preceding  the 
commencement  of  an  action  (r) ;  and  if  the  statute  had  been  held  to 
be  obligatory  in  all  cases  upon  parties  to  proceed  imder  it,  and  to 
exclude  the  common  law  evidence  of  prescription,  many  ancient 
rights  would  have  been  lost  by  modes  which  at  the  common  law 
would  have  been  insufficient  to  produce  that  result,  and  which  the 
legislature,  in  framing  the  statute,  did  not  appear  to  contemplate. 

{p)  (1828),  3  Bligh,  N.  S.  447;  32  [1907]  2  Ch.  616 ;  afld.  [1908]  1  Ch.  167, 
B.  K.  121.  a  case  of  light. 

(q)  See,  e.g.,  Hyinan  v.  VandenBerghy  (r)  See  ante,  p.  206,  note  (*). 

36  (2) 
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As,  for  example,  where,  within  the  period  requisite  to  confer  an 
easement,  there  has  been  a  unity  of  possession  of  the  dominant 
and  serrient  tenements,  no  right  under  the  statute  can  be 
acquired  according  to  the  cases  cited,  ante,  p.  186,  note  (w); 
and  supposing  the  right  to  be  ancient,  the  incidental  opera- 
tion of  the  statute  would  have  been,  in  such  a  case,  to  destroy 
it,  if  the  party  claiming  were  compelled  to  claim  under  the  statute, 
but  as  the  right  may  still  be  claimed  as  at  common  law  (9),  no  sudi 
consequence  would  in  fact  ensue  (r). 

So,  of  any  other  failure  of  the  requisite  qualities  of  the  user. 

Another  anomaly  would  also  haye  arisen  as  to  the  mode  of 
losing  an  easement,  which  would  be  different  in  the  ease  of  an 
easement  claimed  by  express  grant  and  by  presoriptioD.  Thus, 
a  right  of  way  by  express  grant  would  not  be  determined  by 
unity  of  possession,  as  it  would  have  been  if  claimed  by  pre- 
scription. 

This  inconvenience  has  been  obviated  by  considering  this  as 
an  affirmative  statute,  which  does  not  take  away  the  common 
law  (») ;  and  a  party  may,  therefore,  allege  and  prove  a  prescrip- 
tive titie  in  the  same  manner  as  if  the  statute  had  not  passed  {q). 
In  the  case  of  Onki/  v.  Gardiner  {t)y  where  the  defendant  failed 
in  proving  a  sufficient  title  under  the  statute  in  consequence  of  a 
unity  of  possession,  the  Court,  after  argument,  in  which  it  was 
held  that  such  imity  defeated  the  titie  under  the  statute,  allowed 
the  defendant  to  amend  his  plea  by  pleading  a  right  of  way  by 
prescription  generally;  and  in  Richards  v.  Fry{u)y  where  it  was 
suggested  in  argument,  that  '*  If  a  party  had  a  right  three  years 
ago,  which  he  released,  and  then  an  action  was  brought  against 
him  for  a  trespass  committed  before  the  release,  if  he  pleads 
according  to  the  letter  of  the  statute,  e.e.,  a  user  for  thirty  years 
before  the  commencement  of  the  suit,  he  would  be  defeated, 
although  the  act  in  question  was  perfectiy  justifiable  at  the  time," 
Patteson,  J.,  observed,  "  He  might  not  be  able  to  avail  himself 
of  the  statute,  but  he  would  have  a  defence  at  common  law ; " 


{q)  [But,  semble,  this  must  be  taken 
subject  to  the  qualification  that  if  either 
of  the  statutory  defences  (viz.,  (1)  the 
consent  or  agreement  mentioned  in 
sects.  1,  2  or  3  of  the  Act,  as  the  case 
may  be,  or  (2)  interruption  within  the 
period  of  twenty  years  next  before  action, 
as  provided  by  sect.  4)  is  available  to  the 
alleged  servient  owner,  the  alleged  domi- 
nant owner  *'  cannot  evade  the  Act  by 


setting  up  any  mode  of  claim  other  than 
that  conferred  on  him  by  the  statute." 
See  per  Farwell,  L.  J.,  in  Ejfmtm  v.  Vtm 
den  Bergh,  [1908]  1  Ch.  167,  176.] 

(r)  See  Lamon  v.  LangUy  (18S6),  4 
A.  &£.  898;  43  B.  R.  513. 

(*)  Bacon,  Abr.  Stat.  G. 

It)  (1838),  4  M.  &  W.  496. 

(tt)  (1838),  3  Nev.  &  P.  72 ;  7  A.  &  E. 
698;  45R.  B.  816. 
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[and  the  law  has  sinoe  been  laid  down  accordingly  in  several 
oases  (a-).] 

By  the  civil  law,  the  same  period  was  fixed  for  the  loss  of  a  Civil  law. 
praedial  servitude  by  non-user,  as  for  its  original  acquisition  by  ^^^!j|^^  ^ 
enjoyment — ten  years  where  both  parties  were  present,  twenty  oeaaationof 
when  either  were  absent— and,  until  this  full  period  has  elapsed,  ^}^7^^  • 
the  servitude,  though,  owing  to  some  alteration  in  the  dominant 
tenement,  it  has  ceased  to  exist  for  a  series  of  years,  might  at 
any  time  revive  by  the  two  tenements  being  restored  to  their 
original  relative  position :  thus,  a  right  of  way,  interrupted  by 
alienation  of  a  portion  of  the  dominant  tenement,  revived  upon 
its  re-purchase  (//) ;   so,  too,  the  servitude  "  altus  non  tollendi " 
revived,  if  the  intervening  buildings  were  pulled  down. 

To  lose  an  urban  servitude,  as  akeady  seen,  some  act  of  the 
owner  of  the  servient  tenement  was  also  required.  Where  the 
servitude  was  only  to  be  used  at  fixed  intervals,  exceeding  a  day, 
the  periods  of  prescription  for  the  loss  by  non-user  were  pro- 
longed to  twenty  and  forty  years.  Any  user  within  that  time, 
however,  in  the  right  of  the  dominant  tenement,  whether  by  the 
owner,  occupier,  or  their  friends,  servants,  or  guests,  was  sufficient 
to  preserve  the  servitude  («). 


(x)  See  above,  p.  199. 

If/)  Si  qnis  ex  fnndo,  oni  viam  vicinus 
deberet,  vendidisset  looum  proximnm 
•ervienti  fundo,  non  impositd  servitute ; 
et  intrh  legitimum  tempns,  quo  servi- 
tatofl  pereant,  rarsns  earn  loonm  adqni- 
sissety  habi tarns  est  servitntem,  quam 
vioinos  debnisset. — Dig.  8,  6,  13,  quem. 
aery.  amit. 

(r)  Sicut  nsnmfroctnm,  qui  non  utendo 
per  bienninm  in  soli  rebus,  per  annale 
aatem  (tempus)  in  mobilibus  vel  Be  mo- 
ventibus  diminuebatur,  non  passi  sumus 
hujusmodi  sustinere  oompendiosum  in- 
teritum,  sed  ei  decennii  vel  viginti  an- 
nomm  dedimns  spatium :  ita  in  csteris 
servitutibus  obtinendum  esse  censuimus, 
nt  omnes  servitutes  non  utendo  amit- 
tantur,  non  biennio,  (quia  tantummodo 
soli  rebus  annezie  sunt,)  sed  deoennio 
oontr^  pnesentes,  vel  viginti  spatio  an- 
norom  contrit  absentes :  ut  sit  in  omni- 
bus hujusmodi  rebus  causa  similis, 
explosis  difPerentiiB. — Cod.  3,  34,  13,  de 
Berv.  et  aq. 

Si  sic  oonstituta  sit  aqua,  'ut  vel 
estate  ducatur  tanttim,  vel  uno  mense/ 
quasritur,  qnemadmodum  non  utendo 
amittatnr :  quia  non  est  continuum  tem- 
pus, quo  cum  uti  non  potest,  non  sit 
TUBUS.  Itaque  et  si  alternis  annis  vel 
mensibiis  quia  aquam  habeat,  dupUoato 


constituto  tempore  amittitur.  Idem  et 
de  itinere  custoditur :  si  vero  *  alternis 
diebus,  aut  die  toto,  aut  tantiun  noote,' 
statuto  legibus  tempore  amittitur :  quia 
una  servitus  est.  Nam  et  si  alternis 
horis,  vel  un&  horS  quotidie  servitutem 
habeat,  Servius  scribit,  perdere  enm, 
non  utendo,  servitutem :  quia  id,  quod 
habet,  cottidianum  sit. — Dig.  8,  6,  7, 
quem.  serv.  amit. 

Fostremo  finitur  (servitus)  etiam  non 
utendo — si  videlicet  nemo  servitute  nsus 
sit,  neque  is  cui  debetur,  neque  possessor 
prsedii  dominantis  amicusve  aut  hoepes ; 
cceterum  ita  si  nemo  usus  sit  servitute 
per  constitutum  continuum  tempus, 
quod  tempus  est  decern  vel  viginti 
annorum.  Enimvero  si  servitutis  usus 
continuum  aut  quotidianum  tempus  non 
habeat,  fort6  quia  alternis  annis  aut 
mensibus  oonstituta  est,  duplicato  con- 
stituto tempore  non  utendo  amittitur, 
id  est  adversus  pnesentes  viginti  annis, 
adversus  absentes  quadraginta.  Idem- 
que  et  in  longioribus  intervallis  pro 
ratione  et  facultate  utendi,  statuendum, 
Quioumque  vero  aut  nosto)  ut  prssdii 
nomine  usus  sit,  possessor,  mercenarius, 
hospes,  amicus,  colonus,  fruotuarius,  re- 
tinebimns  servitutem. — ^Yinnius,  Gomm. 
ad.  Inst.  lib.  2,  tit.  3,  quibusmodis  aerr. 
amittantnr,  }  6. 
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^  Civil  law.         The  period  of  twenty  years  was  fixed  as  the  limit,  by  a  consti- 

L088  of      tution  of  Justinian,  for  the  loss,  by  non-user,  of  a  right  of  way 

^^Uonof    ^l^c^  ^^8  <^^ly  to  ^  exercised  for  one  day,  at  intervals  of  five 

enjoyment,    years  (uno  tantummodo    die  per  quinquennium),  great  doubts 

having  previously  existed  upon  this  point  amongst  jurists  (a). 

The  period  for  losing  by  non-user,  as  well  as  that  for  acquiring 

servitude  by  enjoyment,  might  be  made  up  from  the  time  of  the 

occupation  or  ownership  of  successive  persons — ^both  the  acquisition 

and  loss  having  respect  to  the  tenement,  and  not  to  the  person  (6). 

Excessive  uaer      [In  addition  to  the  cessation  of  enjoyment  as  a  means  of  losing 

tinuoos  '        ^  discontinuous  easement  there  remains  to  be  considered  the  question 

easement.        of  the  effect  of  excessive  user,  which  corresponds  to  encroachment 

in  the  case  of  continuous  easements  (c). 

The  second  question  propounded  above  (rf)  for  consideration  does 
not  arise  in  the  case  of  discontinuous  easements,  the  answer  to  the 
first  question  being  in  the  affirmative. 
Where  en-  In  the  case  of  discontinuous  easements]  the  previously  existing 

can  be  right  will  not  be  affected  by  acts  of  usurpation;  the  extent  of 

separated.  which  may,  in  such  cases,  easily  be  ascertained.  Thus,  if  a  party 
having  a  right  of  footway  were  to  use  it,  not  only  as  such,  but  also 
as  a  horse  or  carriage  way,  though  he  might  thereby  become  liable 
to  an  action  for  such  trespass,  he  might  nevertheless  sustain  an 
action  for  any  disturbance  of  his  footway.  The  right  thus  sought 
to  be  usurped  would,  in  the  mode  of  its  enjoyment,  be  altogether 
distinct  from  the  previous  easement. 
Miiner'sSafe  [In  MUner's  Safe  Co.,  Ltd.  v.  Great  Northern  Sf  City  Ry. 
^CUyRy.Co.  Co,  {e)y  the  question  of  the  effect  of  excessive  user  arose  in 
an  action  by  the  plaintiffs  for  a  declaration  that  the  defendant 
company  was  not  entitled  to  use  a  certain  passage  as  a 
thoroughfare  for  passengers  to  or  from  its  station  at  Finsbmy 
Pavement,  and  for  an  injunction  to  restrain  the  defendant  com- 
pany from  so  using,  and  inviting  its  passengers  so  to  use,  this 
passage.  The  passage  in  question  was  a  common  passage  which 
ran  to  a  street  called  West  Street  along  the  back  of  certain  houses 
which  had  in  1832  passed  under  the  will  of  a  testator  to  various 
devisees,  the  will  containing  no  express  provisions  as  to  any  rights 
of  way  over  the  passage.  The  plaintiffs  were  owners  of  two  of 
these  houses,  deriving  title  imder  one  set  of  limitations  in  the  will, 

(a)  Cod.  3,  34,  14,  de  eerv.  et.  aq.  serv.  amit. 

{b)  Tempus,  quo  non  est  naus  prae-  (^j  gee  above,  p.  628. 

cedens  fundi  dominas,  cui  servitus  de-  ^ «  p-g-e  508 

betur,  imputatur  oi,  qui  (in)  ejus  loco  ,     r        -•     X, 

successit.— Dig.   8,   6,   18,  §   1,  quern.  W  [190/]  1  Ch.  208. 
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[and  the  defendant  company  was  the  owner  of  the  site  of  two  other    Wh^e  en- 
of  the  houses,  deriving  title  under  another  set  of  limitations  in  the       can  be 
wilL   The  defendant  company,  having  pulled  down  the  two  houses     geparated. 
standing  on  their  land,  constructed  in  their  place  an  imderground  Miiner'a  Safe 
railway  station  having  one  of   its    entrances  opening  into  the  cuyRylco, 
passage.    For  nearly  two  years  the  defendant  company  had  invited 
passengers  desirous  of  going  into  or  coming  from  West  Street 
to  pass  along  the  passage  instead  of  entering  at  the  front  of 
the  station  in  Finsbury  Pavement,  and  at  all  times  in  the  day, 
and  especially  in  the  morning  and  evening,  a  large  number  of 
passengers  so  used  the  passage. 

Kekewich,  J.,  held  that  the  right  of  way  to  be  implied  upon  the 
disposition  of  the  houses  by  the  testator,  as  above  mentioned,  was 
one  for  domestic  and  ordinary  business  purposes  only,  and  that  the 
defendant  company  having  made  it  impossible  that  the  passa^ 
should  be  used  for  the  purpose  for  which  it  was  designed,  its  right 
was  not  under  the  present  circumstances  exerciseable  at  all. 

In  the  judgment  the  following  passage  occurs :  "  It  may  be 
correct  to  say  that  the  right  is  suspended,  for  I  suppose  it  is  pre- 
sumably capable  of  being  revived,  but  what  I  hold  is  that  it  is  not 
under  present  circiunstances  exerciseable  at  all."  No  question 
was  raised,  however,  as  to  the  right  of  the  defendant  company 
to  use  the  passage  in  accordance  with  the  right  of  way  which 
the  Court  held  was  proper  to  be  implied  in  the  circumstances, 
and  the  above  observations  of  the  learned  judge  were  called  forth 
upon  a  consideration  of  an  argument  put  forward  on  behalf  of  the 
defendant  company  to  the  effect  that  the  site  of  the  two  houses 
was  still  being  used  for  business  purposes,  and  that  as  the  implied 
grant  extended  to  business  purposes  the  present  user  was  within  it. 
It  seems  clear  that  the  learned  judge  was  dealing  rather  with 
this  contention,  than  with  the  true  right  of  the  defendant 
company  under  the  implied  right  of  way,  and  it  is  submitted 
that  the  decision  cannot  be  considered  as  being  opposed  to  the 
views  expressed  above. 

In  Harris  v.  Flatter  8f  Sons  (/),  the  excessive  user  by  which  it  ffarrU  r. 
was  attempted  to  impose  an  additional  burden  on  the  servient        ^  * 
tenement  consisted  in  the  use  of   a  right  of  way  for  obtaining 
access  to  buildings  erected  partly  on  the  land  to  which  the  right 
of  way  was  appurtenant  and  partly  on  other  land.    A  claim  was 

(/)  (1906),  91  L.  T.  816  ;  above,  p.  499. 
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Where  en-     [put  forward  on  behalf  of  the  plaintifEs  that  the  right  of  way  had 

can  be       l>een  abandoned,  on  the  ground  that,  as  it  was  praoticallj  impossible 

separated,     j^  separate  the  lawful  from  the  excessive  user,  the  right  of  way 

Harris  v.      could  uot  be  used  at  all.    This  contention  failed,  however,  the 

^^  ^       '  Court  holding  that  there  had  been  no  abandonment,  but  that  the 

user  of  the  way  for  access  to  the  buildings  so  far  as  they  were 

situate  upon  land  to  which  the  right  of  way  was  not  appurtenant 

was  in  excess  of  the  rights  of  the  defendants,  and  a  declaration 

was  made  accordingly,  with  liberty  to  apply.] 
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PART  VI. 

OF  THE  DISTORBANCE  OF  EASEMENTS. 


CHAPTER  I. 

WHAT  AMOUNTS  TO  A  DISTURBANCE. 

There  is  a  dear  distinotion  as  to  the  foundation  of  the  right  Distmotion 
of  action  for  a  private    nuisance,  properiy  so  called,  and  an  ^^l^^^fOT^a 
action  for  the  disturbance  of  an  easement.     No  proof  of  any  naiaance  and 
right,  in  addition  to  the  ordinary  right  of  property,  is  required  ^^of  an' 
in  the  case  of  the  former.    To  maintain  an  action  for  a  disturbance  ^aaement. 
of  an  easement  to  receive  air  by  a  window,  proof  of  the  acces- 
sorial right  must  be  given ;  but  it  is  otherwise  where  an  action  is 
brought  for  corrupting  the    air,    or    establishing    an    offensive 
trade  (a).    Yet  the  incidents  of  the  two  classes  of  rights,  as  far  as 
concerns  the  remedies  for  any  infringement  of  them,  are  similar. 
"  A  man  has  no  need  to  prescribe  to  do  a  thing  which  he  may  do 
of  common  right,  as  to  distrain  for  rent,  rent  service,  &c. ;  or  if 
I  would  prescribe  that,  when  a  man  builds  a  house  so  that  from 
his  house  the  water  runs  upon  my  land,  I  have  been  used  to 
abate  that  which  causes  the  water  to  run  upon  my  land,  this 
prescription  is  void,  for  by  the  common  law  I  can  do  that  as 
well"(().    In  many  cases  an  action  may  be  founded  on  both 
these  rights ;  thus  in  Aldrecfs   Case  (c),  the  plaintiff  complfdned  Aldred's  Case. 
of  the  stoppage  of  his  windows,  and  that  the  defendant  had 
erected  a  wooden  building,  and  kept  hogs  therein,  by  means  of 
which  his  easement  of  light  was  obstructed,  and  his  enjoyment  of 
his  messuage  diminished  by  the  smell  of  the  hogs.    Both  iujuries 
are  called  nuisances,  and  the  same  principles  as  to  the  nature  of 
the  remedies  for  them  apply  indiscriminately  to  both. 

It  is  not  every  interference  with  the  full  enjoyment  of  an  ease- 

(a)  (1611),  9  Bep.  58  b.  14 ;  Tenant  y.  Qoldwin  (1706),  1  Salkeld, 

360. 

(b)  Per  Choke,  J.,  8  Edw.  4,  5,  pi.  (e)  (1611),  9  Rep.  67  b. 


Digitized  by  VjOOQIC 


«70 


DISTUHBAKCE  OF  EASEMENTS. 


Most  be  some 
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Easement 
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ment  that  amounts  in  law  to  a  disturbance ;  there  must  he  some 
sensible  abridgment  of  the  enjoyment  of  the  tenement  to  which 
it  is  attached,  although  it  is  not  necessary  that  there  should  be  a 
total  obstruction  of  the  easement. 

The  injury  complained  of  must  be  of  a  substantial  nature,  in 
the  ordinary  apprehension  of  manMnd,  and  not  arising  from  the 
caprice  or  peculiar  physical  constitution  of  the  party  aggrieved. 

Thus  it  is  said,  in  AldrecPs  Caae^  "  If  A.  makes  a  watercourse, 
running  in  a  ditch  from  the  river  to  his  house,  for  his  necessary 
use,  if  a  glover  sets  up  a  lime-pit  for  calf-skins  and  sheep-skins, 
so  near  the  said  watercourse  that  the  corruption  of  the  lime-pit 
has  corrupted  it,  for  which  cause  his  tenants  leave  the  said  house, 
an  action  on  the  case  lies  for  it,  as  it  is  adjudged,  13  Hen.  7, 
26."  (c). 

*'  If  a  chandler  erects  a  melting-house,  it  is  a  common  nuisance ; 
but  if  a  man  is  so  tender-nosed  that  he  cannot  endure  sea-coal,  he 
ought  to  leave  his  house  "  (rf). 

"  If  a  man  set  up  a  school  so  near  my  study,  who  am  of  the 
profession  of  the  law,  that  the  noise  interrupts  my  studies,  no 
action  lies"(^). 

But  the  ploughing  up  of  land,  over  which  a  man  had  a  right  of 
way,  is  a  nuisance  to  his  right  of  way ;  for  it  is  not  so  easy  to 
him  as  it  was  before  (/).  In  James  v.  Hay  ward  {g)y  Jones,  J., 
said,  "  If  a  private  man  hath  a  way  over  the  land  of  J.  S.,  by 
prescriptive  grant,  J.  S.  cannot  make  a  gate  across  the  way." 

So,  the  driving  of  stakes  into  a  watercourse,  or  otherwise 
diverting  it,  whereby  I  can  no  longer  have  suflScient  water  for  my 
mill  {h) ;  even  if  the  stream  be  choked  up  for  want  of  cleansing  (t), 
or  by  the  roots  of  trees  growing  into  it  {k).    [Or  an  action  will 


{e^  [This  and  the  following  two  cases 
are  mstanoes  of  nnisance  (in  tibe  ordinary 
sense  of  the  word)  rather  than  of  dis- 
tnrbanoe  of  easements.] 

(rf)  Per  Dodderidge,  J.,  in  Jone»  v. 
FoweU  (1628),  Palmer,  638;  [see  the 
passage  cited  from  the  judgment  of 
fenight  Bruce,  V.-C,  ante,  p.  452,  and 
the  mstanoes  of  nuisances  given,  p.  453.] 

(«)  Com.  Dig.  Action  on  the  Case  for 
a  Nuisance  (C) ;  [cjf .  Harrison  v.  Good 
(1871),  L.  B.  11  Eq.  338,  a  case  of 
oovenant.] 

(/)  2  BoU.  Abr.  Nusans,  G.  pi.  1 ; 
Clifford  Y,  Moare  (1874),  L.  R.  9  C.  P. 
62.    Cf.  Austin   v.   Scottish    Widows' 


Assurance  Society  (1882),  8  L.  B.  Ir.  S85  ; 
mcol  V.  BcaumotU\lSSi),  50  L.  T.  112.] 

iff)  (1631),  Sir  W.Jones,  222.  [Ooont 
by  reyersioner  for  fastening  gate,  made 
aoroFS  private  way,  held  ^>od  after 
verdict ;  Xidffill  v.  Moor  (1850),  9  0.  B. 
364;  82  B.  B.  364;  cf.  Andrtws  t. 
Paradise  (1725),  8  Mod.  318.  As  to 
narrowing  a  w^,  see  SutUn  y.  JTinR- 
boro  (1860),  2  F.  &  P.  218;  FuHin  t. 
Deffel  (1891),  64  L.  T.  134.] 

(A)  2  Boll,  nbi  sup.  pL  8,  9. 

(»)  Bower  v.  HiU  (1885),  1  Bing.  N. 
G.  549;  41B.B.  630. 

(A)  Hall  T.  Swift  (1838),  6  Scott,  167 ; 
4  Bing.  N.  C.  381 ;  44  B.  B.  728. 
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lie]  for  a£5xmg  a  small  pipe,  and  thereby  taking  water  from  a 
larger  one  (/),  or  for  diverting  part  of  the  water  only  {m),  [or  for 
opening  a  drain  into  a  sewer  made  by  another  on  my  land  under  a 
reservation  of  right  to  make  it  for  the  purpose  of  carrying  off  his 
drainage  (n).] 

"Item,"  says  Bracton,  "si  qnis  aliqiiid  feoerit  quominus  ad 
fontem,  &o.,  ire  possit,  vel  haurire,  vel  de  fonte  aquee  non  tantam 
aqoam  duoere  vel  haurire,  tales  oadere  possunt  in  assisam  *'  (o). 

A  case  is  mentioned  by  Mr.  Starkie  (p),  of  an  action  brought 
for  the  disturbance  of  a  watercourse,  where  it  appeared  that  the 
water,  after  being  used  for  irrigation,  was  returned  to  the  natural 
channel ;  and  Wood,  B.,  nonsuited  the  plaintiff.  As,  however,  it 
was  shown  that  a  portion  of  the  water  was  lost  by  irrigation  and 
absorption,  the  Court  of  King's  Bench  is  reported  to  have  set  aside 
the  nonsuit. 

To  maintain  an  action  for  obstructing  light,  it  is  [not]  suflScient 
to  show  that  the  [light  is  less  than]  before ;  [there  must  be  a 
substantial  privation  of  light,  enough  to  render  the  occupation  of 
the  house  uncomfortable  according  to  the  ordinary  notions  of 
mankind,  and  (in  the  case  of  business  premises)  to  prevent 
the  plaintiff  from  carrying  on  his  business  as  beneficially  as 
before  (q). 

The  question  now  is,  simply.  Does  the  obstruction  amount  to  a 
nuisance  ?  But  in  answering  that  question  it  is  said  that  regard 
is  to  be  had  to  the  light  left.  The  following  passage  appears  in 
the  speech  of  Lord  Halsbury,  L.  C,  in  Colls  v.  Home  and  Colonial 
Stores  (r) : — "  The  test  of  the  right  is,  I  think,  whether  the 
obstruction  complained  of  is  a  nuisance,  and,  as  it  appears  to  me, 
the  value  of  the  test  makes  the  amount  of  right  acquired  depend 
upon  the  surroundings  and  circimistances  of  light  coming  from 
oUier  sources  as  well  as  on  the  question  of  the  proximity  of  the 
premises  complained  of."  In  Kine  v.  Jolly  («),  Vaughan  Williams, 
L.  J.,  makes  the  following  observations :  "  In  applying  that  test 


Eaaement 
need  not  be 

totaUj 
obstamoted. 


Light 


Whether 
light  left  to 
plaintifl  to 
betaken 
into  eon- 
sideration. 


(I)  Moore  t.  Dame  Browne  (1572), 
Dyer,  319  b,  pi.  17. 

(m)  Anon.,  Dyer  (1566),  248  b,  pi.  80 ; 
Bee  also  R.  t.  Tindall  (1837),  6  A.  &  E. 
143  ;  45  K.  R.  426. 

in)  Lee  t.  St^enaon  (1858),  Ell.  Bl.  & 
Ell.  512. 

(o)  Braoton,  Lib.  4,  ff.  233. 

(p)  2  Eyid.  2nd  ed.  9,  11,  note.   [The 


question  arising  in  saoh  cases  is  stated 
above,  p.  272,  note.] 

(q)  CoIIb  t.  ffome  and  Colonial  Stores^ 
Ltd.,  [1904]  A.  C.  179.  [See,  as  to  the 
extent  of  the  right  to  light  which  is 
acquired  by  enjoyment,  above,  p.  317 
et  seq.] 

(r)  [1904]  A.  C.  179,  184. 

(*)  [1905]  1  Ch.  480,  493, 
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Whether  [to  this  particular  case  I  am  going  to  take  into  consideration  the 
plaintifrtobe  ^ght  ooming  from  other  sources  than  through  the  particular 
oc^de  ^     window  in  respect  of  which  the  obstruction  is  complained  of  in 

-^^ '-  this  action     ....     It  seems  to  me  that  in  Colls  v.  Home  and 

Colonial  Stores y  Ltd.,  the  Law  Lords  came  to  the  conclusion,  not 
only  that  we  might,  but  that  we  must,  take  into  consideration  the 
light  coming  from  other  sources."  And  Farwell,  J.,  in  Higgins  v. 
Betts  (t),  says:  "The  dominant  owner  was  never  entitled  either 
by  prescription  or  imder  the  Act  to  all  the  light  that  came  through 
his  windows.  It  was  not  enough  to  show  that  some  light  had  been 
taken,  but  the  question  always  was  whether  so  much  had  been 
taken  as  to  cause  a  nuisance.  But  for  many  years  the  tendency 
of  the  Courts  had  been  to  measure  the  nuisance  by  the  amount 
taken  from  the  light  acquired,  and  not  to  consider  whether  the 
amoimt  left  was  sufficient  for  the  reasonable  comfort  of  the  house 
according  to  ordinary  requirement.  If  a  man  had  a  house  with 
unusually  excellent  lights,  it  was  treated  as  a  nuisance  if  he  was 
deprived  of  a  substantial  part  of  it,  even  although  a  fair  amount 
for  ordinary  purposes  was  left.  It  is  in  this  respect  that  Colls* 
Case  has  to  my  mind  readjusted  the  law.  It  is  still,  as  it  always 
has  been,  a  question  of  nuisance  or  no  nuisance ;  but  the  test  of 
nuisance  is  not  ^how  much  light  has  been  taken,  and  is  that 
enough  materially  to  lessen  the  enjoyment  and  use  of  the 
house  that  its  owner  previously  had?'  but,  *how  much  is  left, 
and  is  that  enough  for  the  comfortable  use  and  enjoyment 
of  the  house  according  to  the  ordinary  requirements  of  man- 
kind?'" 

It  is  conceived,  however,  that  in  considering  the  amount  of  light 
left,  regard  will  be  had  to  that  light  only  to  which  an  indefeasible 
right  has  been  acquired.  Assuming,  for  example,  a  room  having 
windows  in  walls  facing  both  east  and  west,  the  windows  in  either 
wall  being  amply  sufficient  to  light  the  room  without  the  assistance 
of  the  light  coming  through  the  windows  in  the  other  wall; 
assuming,  also,  the  windows  in  the  eastern  wall  to  have  enjoyed  the 
access  of  light  for  more  than  twenty  years,  and  those  in  the 
western  wall  to  have  been  open  for  less  than  the  statutory  period. 
In  such  a  ca^e,  in  an  action  for  obstruction  to  the  ancient  windows 
in  the  eastern  wall,  could  regard  be  had  to  the  light  enjoyed 


(t)  [1905]  2  Ch.  210,  215. 
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[through  the  windows  in  the  western  wall,  of  which  the  owner  of    ,.^f^ 
the  building  would  be  liable  to  be  deprived  at  any  moment  P  plaintiff  to  be 

The  answer  to  this  question,  it  is  submitted,  should  be  in  the  ^j^J^^p^^ 

negative,   and   the    observations   of    Lord   Lindley  in    Colls  v.  

Hoine  and  Colonial  Stores  (w),  and  Lord  Atkinson  in  Jolly  v. 
Kine  (er),  support  this  view.  It  is  difficult,  however,  to  see 
how,  in  practice,  the  "  light  coming  from  other  sources " 
can  be  regarded,  if  that  light  is  to  be  only  such  as  the  dominant 
owner  has  acquired  a  right  to.  Such  a  qualification  might,  and 
probably  would,  involve  questions  of  the  rights  of  the  plaintiff 
against  third  persons.  Moreover,  it  is  now  settled  that  twenty 
years'  enjoyment  gives,  under  the  Prescription  Act,  only  an 
inchoate  right  which  is  liable  to  be  defeated  at  any  time  before 
the  institution  of  proceedings  in  which  the  right  is  brought  into 
question  (a-).  It  would  appear,  therefore,  that  the  only  "light 
coming  from  other  sources  "  to  which  regard  could  properly  be 
had  would  be  such  light  as  the  plaintiff  has  already  established 
his  right  to  by  action,  all  other  light  involving  rights  not  in 
question  in  the  action,  and  possibly  questions  between  the  plaintiff 
and  third  persons,  and,  in  the  case  of  light  to  which  his  title 
depended  upon  the  Prescription  Act,  being  light  of  which  he  was 
liable  to  be  deprived. 

It  is  no  answer  to  an  action  for  disturbance  of  light  that  the  interferenoe 
plaintiff  has  himself  slightly  diminished  the  light  {y) ;  but  it  is  ^7  Plaintiff, 
otherwise  if  the  result  of  the  plaintiff's  act  is  to  render  the  burden 
on  the  servient  tenement  more  onerous;  as,  for  example,  if  the 
plaintiff,  by  altering  his  premises,  so  diminishes  the  light  coming 
to  them  by  means  other  than  through  the  ancient  windows  as  to 
cause  an  obstruction,  which  before  the  alteration  would  have  been 
immaterial,  to  effect  a  substantial  diminution  in  his  light  {%),'] 

"  If  the  boughs  of  your  tree  grow  over  my  land,  I  may  cut  them  Ko  redreas 
off ;  but  I  cannot  justify  cutting  them  before  they  grow  over  my  ^^'^  injury, 
land,  for  fear  they  should  grow  over"  {a). 

"  Whether  the  defendant  may  pull  down  the  nuisance  before  the 
house  is  made,  and  so  come  to  be  a  nuisance — I  do  much  doubt 
of  this, — ^here,  it  is  only  said,  the  plaintiff  conatus  f  uit  to  edifie 

(m)  [19041  A.  0.  178,  211.  5  Ch.  163 ;  Barnes  v.  Loach  (1879),  L.  R. 

(w)  71907]  A.  0.  1,  7.  .4  Q.  B.  D.  494. 

\x)  Hyman  t.  Van  den  Bergh^  [1907]  {z)  Ankersony.  Connelly f  [1906]  2  Ch. 

-^  ^    616;  [1908]  1  Oh.  167.  654  ;  ["1907]  1  Ch.  678. 


iif)  See  Areedekne  t.   KeVc  (1858),  2 
Jiff.  683 ;  Siaight  v.  Burn  (1869),  L.  R. 


(a)  ter  Croke,  J.,  Norris   v.  Baker 
(1617),  1  Rolle,  Rep.  394. 
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DISTURBANCE  OP  EASEMENTS. 


No  redress 
before  Id  jury. 


Imminent 
danger  of 
distnrbanoe. 


Quia  timet. 


this  house,  and  rear  up  the  timber ;  the  defendant  hath  no  hurt  by 
this,  for  he  may  afterwards  leave  off  again — the  defendant  is  not 
to  pull  this  down  for  the  intent  only.  If  one  comes  upon  his  own 
land,  and  intends  to  come  upon  my  land,  upon  this  imagination  I 
am  not  to  lay  hands  upon  him.  I  never  saw  in  any  book  a 
justification  for  a  conation,  because  he  did  not  do  it "  {u). 

Although,  generally,  some  injury  must  have  been  sustained 
before  redress  can  be  had,  yet,  if  the  necessary  consequence  of 
what  has  already  been  done  will  be  an  injury  to  an  easement,  it  is 
not  a  condition  precedent  to  the  exercise  of  the  remedy  that  actual 
damage  shall  have  accrued.  Thus,  if  a  party  intending  to  build  a 
house,  which  will  obstruct  my  ancient  lights,  erect  fences  of 
timber  for  the  purpose  of  building,  I  have  no  right  to  pull  them 
down :  "  cur  nemo  tenetur  divinare.  But,  if  a  house  be  built,  the 
eaves  of  which  project  over  my  land,  I  need  not  wait  till  any  water 
actually  fall  from  them,  but  may  pull  them  down  at  once  "  (a?). 
So,  too,  it  was  admitted,  in  Jone8  v.  Powell  (y),  "  that  an  action 
did  not  lie  for  the  fear  of  a  nuisance  merely ;  but  it  is  otherwise 
where  there  is  apparent  cause  for  the  fear,  and,  therefore,  metus  et 
periculum:  for  if  a  man  waits  until  infection  comes,  it  is  too  late 
to  bring  the  action  "  (s). 

Mere  threats,  unaccompanied  by  any  act,  do  not  amount  to  a 
disturbance  (a). 

A  similar  rule  existed  in  the  civil  law.  If  the  work  was  com- 
pleted, the  natural  consequence  of  which  would  be  damage  to  the 
party  complaining,  he  need  not  wait  until  such  damage  actually 
occurred  (6). 


(i#)  Per  Coke,  C.  J.,  in  S.  C,  3  Bul- 
Btrooe,  197,  nom.  Morrice  t.  Baker  ;  see 
J^ruddock'a  Case  (1738),  6  Rep.  101. 

(r)  2  Roll.  Abr.  145,  Nusans,  U. ;  R. 
ace.  Fat/  v.  Prentice  (1845),  1  C.  B.  828  ; 
68  R.  R.  823.  [See  Fickering  v.  Fudd 
(1815),  16  R.  R.  777 ;  4  Camp.  219 ; 
Barker  v.  Green  (1824),  2  Bing.  317  ; 
Sampson  v.  Eoddinott  (1867),  1 0.  B.N.  S. 
690.] 

(y)  (1628),  Palmer,  636. 

(s)  [Attorney 'General  t.  Birmingham 
Borongh  Council  (1868),  4  Kay  &  J.  628; 
Fattis8ony,Gilford{lSU)yL.'R,\S'EQ.259; 
Siddons  v.  Short  (1877),  L.  R.  2  C.  P.  D. 
672  ;  lord  Cowley  v.  Byat  (1877),  L.  R. 
6  Ch.  Div.  944 ;  Fletcher  v.  Bealey  (1886), 
L.  R.  28  Ch.  D.  688  ;  Fhillip$  v.  Thomas 


(1890),  62  L.  T.  798;  AU.-Gen.  ▼. 
Corporation  of  Manchester^  [1893]  2  Ch. 
87.  Damages  are  not  reooYerable  for 
a  fear  that  a  nTiisance  wiU  be  oontinned : 
Battishill  T.  Feed  (1866),  18  C.  B.  696; 
Simpson  t.  Savage  (1866),  1  C.  B.  N.  S. 
347.] 

(a)  Farl  of  Shrewsbury's  Case  (1788),- 
9  Rep.  46  b. 

{b)  H»c  autem  actio  (aquie  pln?iae 
arcendse),  locum  habet  in  damno  non- 
dnm  facto,  opere  tamoi  jam  hdo; 
hoc  est,  de  eo  opere,  ex  qao  damnua 
timetur,  totiensque  locom  habet,  quo- 
tiens  manu  facto  opere  agro  aqua  nod* 
tura  eet.  Id  est,  ctmi  qnis  manu  fecent, 
quo  alitor  flneret,  quam  natora  Boleret. 
—Dig.  39,  3,  1,  1,  de  aq.  et  aq.  pi.  tre. 
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An  action  lies  as  well  for  a  disturbance  of  the  secondary  ease-  IMsfcorbance 
ments,  without  which  the  primary  one  cannot  be  enjoyed,  as  for  a  easemrat^ 
disturbance  of  the  primary  easement  itself. 

"  Item,"  says  Bracton,  "  si  quis  ire  ad  f ontem  prohibetur,  habet 
actionem, '  Quare  quis  obstruxit ; '  qi^ia  cui  conceditur  haustus,  ei 
oonoeditur  iter  ad  f ontem  et  accessus  "  {c). 

(e)  Lib.  4,  fl.  233 ;  [Race  v.  Ward  (1867),  7  E.  &  B.  384  ;  and  see  Feler  v.  Daniel 
(1848),  6  C.  B.  668.] 
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CHAPTER  n. 

REMEDIES  FOR  DISTURBANCE. 

The  remedies  for  any  disturbance  of  an  easement  are  of  two 
kinds : — 1.  By  act  of  the  party  aggrieved ;  and  2.  By  act  of  law. 


Sect  1. — Remedies  hy  Act  of  the  Party. 

Eemedyby         " Nota,  resuier,"  says  Lord  Coke,  "there  are  two  ways  to 

aoto  party,    j^jp^gg  j^  nusance,  one  by  action,  and  in  that  he  shall  recover 

Abatemfint.     damages,  and  have  judgment — ^that  the  nusanoe  shall  be  removed, 

cast  down  or  abated,  as  the  case  requires ;  or  the  party  aggrieved 

may  enter  and  abate  the  nusance  himself  '*(«). 

Bracton  says  that  the  remedy  by  act  of  the  party  must  be 
taken  without  delay. 

"  Ea  vero  qua3  sic  levata  sunt  ad  nocumentum  injuriosum,  vd 
prostrata  vel  demolita,  statim  et  recenter  flagrante  maleficio,  siout 
de  aliis  disseisinis,  demoliri  possunt,  et  prostemi,  vel  relevari  et 
reparari,  si  querens  ad  hoc  suiBBciat;  si  autem  non,  recurren- 
dum  est  ad  eum  qui  jura  tuetur,  qui  per  tale  breve  remedium 
habebit"  (6). 

It  was  resolved  by  all  the  justices,  "  that  a  man  aggrieved  by  a 
nuisance  may  enter  upon  the  land  of  another  and  abate  the 
nuisance,  by  the  common  law,  without  prescription,  and  trespaBS 
will  not  lie  against  him  either  for  the  entry  or  abatement "  ((?). 

(a)  BaUn'9  Cote  (1738),  9  Rep.  54  b ;  J.,  in  Earl  of  Lonsdale  r.  Nelson  (1823), 
JPerry  v.  Fitzhowe  (1846),  8  Q.  B.  776;  26  R.  R.  363;  2  B.  &  C.  afc  p.  311. 
70  R.  R.  626.  In  Lane  v.  Capeey,  [1891]  3  Ch.  411, 


(b)  Lib.  4,  ff.  233  ;  and  vide  ff .  233  b.  where  the  party  ag^eyed  had  apj^ed 

[Acoording  to  Blackstone,  3  Comm.  6,  for  a  mandatory  injunction  and  niled, 

an  abatement  is  lawful,  because  an  tm-  it  was  held  that  he  had  not  neoenazily 

mediate  remedy   ia   required ;    but  the  lost  his  right  to  abate.] 
right  to  abate  is  not  confined  to  pressing 

cases,  except  perhaps  where  the  nuisance  (c)  Brooke's  Abiidg.  Niuanoe,  f.  102  h, 

consists  only  in  omission.    See  per  Best,  pi.  33. 
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"  If  a  man  make  a  ditch  in  his  own  land,  by  means  of  which    Remedy  hj 
the  water  which  runs  to  my  mill  is  diminished,  I  may  myself  fill 


up  the  ditch ''  (d).  Abatement. 

"If  a  man  erects  upon  his  own  soil  anything  which  is  a 
nuisance  to  my  mill,  house  or  land,  I  may  remain  (estoier)  on 
my  own  soil  and  throw  it  down.  And  so  I  may  enter  on  his 
soil  and  throw  down  the  nuisance,  and  justify  this  in  action  of 
trespass"  {e). 

"  If  a  nuisance  be  made  to  my  freehold,  I  may  enter  on  his 
land  (who  made  it)  and  deject  the  nuisance." 

"If  a  man  stops  my  way  to  my  common,  and  incloses  the 
common,  I  may  justify  the  dejection  of  the  inclosure  of  the 
common  or  way." 

"  If  a  nuisance  be  made  to  my  land  in  which  I  have  an  estate 
for  years,  I  may  still  deject  the  nuisance  "  (/). 

In  an  old  case  (^),  it  was  decided,  "  That  if  water  runs  through 
the  land  of  M.,  and  he  stops  the  water  in  his  own  close,  so  that 
it  surrounds  my  land,  I  may  enter  on  his  close  to  remove  the 
obstruction,  and  he  shall  not  maintain  an  action." 

J.  S.  erected  a  mill  dam,  part  upon  his  own  land  and  part  upon  Wigford  v. 
the  land  adjoining ;  the  owner  of  the  land  adjoining  pulled  down  ^^*^' 
the  portion  of  the  dam  standing  upon  his  land,  by  which  all  the 
dam  fell  down,  and  the  water  ran  out.  All  the  Court  held  it  was 
justifiable.  "  So,  if  one  erects  a  wall  partly  upon  his  own  lands 
and  partly  upon  the  land  of  his  neighbour,  and  the  neighbour 
pidls  down  the  part  of  the  wall  upon  his  land,  and  therefore  all 
the  wall  falls  down,  this  is  lawful  "  (h). 

So,  in  Rex  v.  Ro8eweU(i)y  it  is  laid  down,  "If  H.  builds  a  RexY. 
house  so  near  mine  that  it  stops  my  lights,  or  shoots  the  water  -'^<*^"'*^'- 
upon  my  house,  or  is  in  any  other  way  a  nuisance  to  me,  I  may 
enter  upon  the  owner's  soil  and  pull  it  down;"  "and  for  this 
reason  only,  it  is  said,  a  small  fine  was  set  upon  the  defendant  in 
an  indictment  for  a  riot  in  pulling  down  some  part  of  a  house,  it 
being  a  nuisance  to  his  lights,  and  the  right  found  for  him  in  an 
action  for  stopping  his  lights." 

In  Raikes  v.   Tatcnsend  {k)y  where  the  disturbance  complained  ^ikesY. 
of  was  the  obstruction  of    a    rivulet,  by  means    whereof    the     *'"**' 


{d}  9  Edw.  4,  35.  (A)   JFiffford  v.  GiU  (1692),  Cro.  Elk. 

(e)  2  RoUe,  Abr.  Nasans  (S).  269. 

(/)  Ibid,  W.  (i)  (1699),  Salkeld,  459. 

(y)  8  Edw.  4,  6.  (k)  2  Smitb,  9. 

Q.  37 
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defendant's  cattle  oould  not  obtain  water  so  plentif ullj  as  before, 
and  the  defendant  entered  upon  the  soil  of  the  plaintiff  and 
abated  the  mill-dam ;  after  judgment  for  the  defendant,  a  motion 
was  made  to  enter  judgment  for  the  plaintiff  non  obstante  veredicto, 
which  was  overruled.  The  passages  above  cited  from  BoUe's  Abr. 
were  relied  on  as  an  authority  for  confining  the  right  to  abate  to  the 
oases  of  nuisance  to  a  mill,  house,  or  land.  Lord  EUenborough, 
C.  J.,  said,  "  These  cases  are  only  put  as  instances." 

No  previous  demand  is  requisite  (/),  except  where  the  [nuisance 
cannot  be  abated  without  trespassing  on  the  servient  tenement, 
and  such  tenement  is  in  the  actual  occupation  of  the  owner,  so 
that  an  abatement  without  notice  is  likely  to  lead  to  a  breach  of 
the  peace  (m),  or  has  passed  into  other  hands  since  the  erection. 
In  the  latter]  case,  without  such  demand,  the  abatement  would 
not  be  lawful;  for  the  new  occupant  was  not  liable  to  a  quod 
permittat  before  request  made  (n).  But  the  demand  may  be  made 
either  on  the  lessor  or  lessee,  for  the  continuance  is  a  nuisance  by 
the  lessee,  against  whom  an  action  well  lies  (o). 

The  abatement  may  be  made  by  the  party  in  possession  of  the 
dominant  tenement,  although  the  nuisance  existed  previous  to  his 
entering  on  the  possession  of  it  (p). 

In  abating  a  private  nuisance,  a  party  is  bound  to  use  reasonable 
care  that  no  more  damage  be  done  than  is  necessary  for  effecting 
his  purpose  {q)  [without  injury  to  third  parties  (r).] 

But,  in  abating  a  public  nuisance,  it  seems  doubtful  whether 
the  same  degree  of  caution  is  required  («).  Thus,  in  Lodie  v. 
Arnold  {t)y  it  is  said :  "  That  [the  Court  seem  to  agree  that]  when 


(/)  Ferrt/  v.  Fitzhowe  (1846),  8  Q.  B. 
767  ;  70  R.  R.  626 ;  Lenimoti  v.  »>66, 
[1895]  A.  C.  1.  Distinguish  Burling  v. 
Bead\nb{i\  11  Q.  B.  904;  75  R.  B. 
662,  where  the  defendant  daimed  a  right 
to  the  soil.  It  is  reasonable  to  give 
notice  in  every  case;  per  James,  L.  J., 
in  CommiiiionerB  of  SfWttra  t.  Glaste 
(1872),  L.  R.  7  Oh.  at  p.  464. 

(ot)  Laviet  v.  Willianu  (1851),  16  Q. 
B.  546;  83  R.  R.  592;  and  Lane  v. 
Captey,  [1891]  3  Ch.  411. 

(«)  Fenruddoek's  Case  (1738),  6  Rep. 
101 ;  [Jonra  v.  Williams  (1843),  11  M.  & 
W.  176;  63  R.  R.  564,  in  which  an 
exception  is  made  in  oases  of  inunediate 
danger.] 

{o)  Brent  y.  Eaddon  (1620),  Cro.  Jac. 
555. 

(p)  Ibid. 


in)  Com.  Dig.  Action  on  the  Case  for 
a  Kosanoe,  D.  4;  Ferry  t.  FitzJiove 
(1846),  8  Q.  B.  776 ;  70  R.  R.  626 ; 
iGreemlade  v.  Halliday  (1830),  6  Bing. 
379 ;  63  R.  R.  241 ;  Latnee  ▼.  W%mmH$ 
(1851),  19  Q.  B.  566,  per  Cor.] 

(r)  FoberU  v.  Eitte  (1866),  3  H.  &  C. 
162;  L.  R.  lEx.  82. 

(«)  In  Comjns*  Digest,  it  is  stated, 
'*  That  a  man  may  justify  pulling  down 
a  house  with  yiolenoe,  whereby  the 
materials  are  lost."  The  only  authority 
cited  for  this  position,  [if  taken  to  mean 
that  such  damage  nuiy  be  caused  by  un- 
necessary Tiolence,^  is  tiie  case  of  Lodie 
Y.  Amoldf  which  la  an  authority  for  it 
at  all  events  only  in  the  case  of  an 
abatement  of  a  public  nuisance. 

{t)  (1698),  Salkeld,  458. 
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H.  has  a  right  to  abate  a  public  nuisance,  he  is  not  bound  to  do    ^f°f^^^^ 

it  orderly  and  with  as  little  hurt  in  abating  it  as  can  be."     In  the  - 

case  of  James  v.  Hay  ward  (m),  the  defendant  might  have  opened         ^^oaieDi, 
the  gate  without  cutting  it  down,  yet  the  cutting  was  lawful ;  and 
the  Court  denied  HilVa  Case  (x),  that  matter  of  aggravation  need 
to  be  answered.     It  does  not  appear  that  the  gate  was  fastened, 
but  rather  the  contrary  (y). 

In  the  case  of  Lodie  v.  Arnold^  it  appears  from  the  report,  that  Disposal  of 
the  materials  of  the  house  pulled  down  rolled  into  the  sea,  but 
not  that  the  defendant  threw  them  there.  In  James  v.  Hat/ward^ 
it  is  laid  down,  that  "  a  (public)  nuisance  must  be  abated,  in  such 
a  convenient  manner  as  it  can  be;  if  a  house  be  levied  to  the 
nuisance  (of  another),  the  whole  house  shall  be  abated;  if  a  part, 
that  part  only  shall  be  abated ;  but,  as  to  the  house,  when  the 
nuisance  is  abated,  it  is  not  lawful  to  destroy  the  materials,  but 
they  shall,  «ifter  the  abatement,  remain  to  the  owners  of  them,  and 
to  him  who  did  the  nuisance."  [In  Rea  v.  Sheicard  (a),  it  was 
held  that  goods  wrongfully  placed  by  the  plaintiff  on  the  defendant's 
land  might  lawfully  be  removed  to  and  deposited  on  the  plfdntiff's 
own  land ;  and  an  action  of  trespass  was  dismissed.] 


(u)  (1631),  Cro.  Car.  184  ;  RoU.  Abr. 
Nosans,  T. ;  Sir  W.  Jones,  R.  221,  S.  C. 

[x\  f  1596),  Cro.  El.  384. 

(y)  [The  origin  of  the  doabt  above 
expressed,  whether  the  same  care  is 
required  in  abating  a  public  and  a 
private  nuisance,  appears  to  be  the 
extra-judicial  opinion  which,  in  the 
passage  above  cited,  is  attributed  to 
the  Court  in  Lodie  y.  Arnold,  That 
opinion  appears  from  the  context  to 
have  been  founded  on  James  t.  Hay- 
ward.  But  in  Jatnes  v.  Hay  ward  the 
question  was  not  as  to  the  manner  of 
abating  the  nuisance,  but  whether  the 
gate  was  a  nuisance,  and,  if  so,  could 
be  abated.  The  opening  of  the  gate 
would  not  have  abated  the  nuisance. 
The  modem  precedents  of  justification 
on  the  ground  of  the  removal  of  a  public 
nuisance,  allege  that  no  UDuecessary 
damage  was  done  by  the  defendant  in 
the  removal  (see  3  Chit,  on  PI.  6th  ed. 
1008) ;  and  in  the  Mayor  of  Colchester  v. 
Brooke  (1845),  7  Q.  B.  339 ;  68  R.  R. 


458,  the  Court  put  the  cases  of  private 
and  public  nuisances  on  the  same  footing 
with  regard  to  the  care  to  be  used  in 
removing  them.  In  the  latter  case,  and 
in  Dimes  v.  :^etley  (1850),  15  Q.  B.  283  ; 
81  R.  R.  573,  it  was  held  that  an  indi- 
vidual is  not  justified  in  abating  a  public 
nuisance,  unless  it  does  him  a  special 
injury  ;  and  in  the  case  of  a  nuisance  in 
a  public  highway,  **he  can  only  inter- 
fere with  it  as  far  as  is  necessary  to 
exercise  his  right  of  passing  along  the 
highway  ....  and  cannot  justify 
doing  any  damage  to  the  property  of  the 
person  who  has  improperly  placed  the 
nuisance  in  the  highway,  if,  avoiding  it, 
he  might  have  passed  on  with  reason- 
able Convenience. ' '  In  Bateinan  v.  Bluek 
(1852).  18  Q.  B.  876;  88  R.  R.  813, 
Lord  Campbell,  C.  J.,  goes  so  far  as  to 
say  that  he  cannot  justify  unless  *'  there 
was  no  way  in  which  he  could  exercise 
his  right  without  the  removal."] 

(«)  (1837),  2  M.  &  W.  424;  46  R.  R. 
633. 
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Sbct.  2. — Remedies  by  Act  of  Law. 

Law  md  The  remedy  by  act  of  law  for  the  disturbance  of  an  easement 

•^'"*J*  [was]  either  by  action  at  law  or  by  suit  in  equity. 

Cknnmon  Law      [By  the  provisions  of  the  Common  Law  Procedure  Act,  1854  (n), 

Artl864.       P™^?  tiie  common  law  courts  power  to  issue  injunctions  and 

LopdCaima'    receive  equitable  defences,  and  by  Lord  Cairns'  Act  (6),  giving 

^^'  the  Court  of  Chancery  power  to  award  damages  in  addition  to  or 

in  substitution  for  an  injunction,  approach  was  made  towards 

giving  concurrent  jurisdiction  to  courts  of  law  and  equity.    But 

there  were  still  cases  in  which  the  plaintiff  had  to  choose  the 

proper  court  at  his  peril.     The  foundation  of  the  common  law 

jurisdiction  was  damages,  and,  if  no  actionable  wrong  had  been 

oonmiitted,  the  plaintiff  could  not  have  relief  at  law ;  and  so,  if 

his  right  was  an  equitable  right.     The  foundation  of  the  equitable 

jurisdiction  was  the  right  to  an  injunction ;  and  equity  would  not 

award  damages  when  the  injury  was  not  substantial  enough  to 

warrant  an  injunction. 

Judicature  By  the  Judicature  Act,  1873  (c),  the  jurisdiction  both  of  the 

High  Court  of  Chancery  and  of  the  common  law  courts  has  been 

transferred  to  the  High  Court  of  Justice,  which  is  to  administer 

law  and  equity  concurrently;   and,  when  there  is  any  conflict 

between  the  rules  of  equity  and  the  common  law,  the  rules  of 

equity  are  to  prevail.     The  High  Court  is  further  empowered  to 

grant  a  mandamus  or  an  injunction  ^' in  all  cases  in  which  it  shall 

appear  to  the   Court    to   be  just  or  expedient  that  such  order 

should  be  made."    And  under  the  Act  of  1875  (d)  new  rules  and 

forms  of  pleading  are  provided. 

These  Acts  do  away  with  the  distinction  between  equity  and 
law  in  disputes  respecting  easements,  and  supersede  the  old 
forms  of  proceeding.  Equity  has  ceased  to  be  a  concurrent 
jurisdiction  mitigating  the  rigour  of  the  law,  and  has  become 
a  part  or  amendment  of  the  law. 
Oouniy  Court  By  the  County  Courts  Act,  1888  (^),  as  amended  by  the  County 
juriadiotion.     (^^g  ^^^^  jgpg  ^^^  ^^  County  Courts  have  jurisdiction  to  try  any 

action  in  which  the  title  to  an  easement  or  licence  comes  in 

(a)  17  &  18  Vict.  n.  125,  ss.  79,  83;  (c)  36  &  37  Vict.  c.  66,  f8.  16,  24,  25. 

repealed  hj  46  &  47  Vict.  c.  49.  (rf)  38  &  39  Vict.  c.  77,  s.  17. 

{b)  21  &  22  Vict.  c.  27,  s.  2  ;  below,  (<•)  61  &  62  Vict.  o.  43,  8.  60. 

p.  608.  (/)  3  Edw.  7,  c.  42,  s.  8. 
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[question,  "  where  neither  the  value  nor  reserved  rent  of  the  lands,  ^^'^^.  ^ 
tenements,  or  hereditaments  in  respect  of  which  the  easement  or 
licence  is  claimed,  or  on,  through,  over  or  under  which  such 
easement  or  licence  is  cltdmed,  shall  exceed  the  sum  of  one  hundred 
pounds  by  the  year." 

When  the  defendant  claimed  an  easement  as  one  of  the  public, 
so  that  there  was  no  alleged  dominant  tenement,  it  was  held  that 
the  above  section  did  not  apply  (g). 

The  Mayor's  Court  has  jurisdiction  to  deal  with  cases,  no  matter  Mayop|8 
what  the  amount  involved  may  be,  where  the  whole  cause  of  action  diction.^^™' 
arises  within  the  City  of  London.     "  The  words  *  cause  of  action ' 
have  been  held  from  the  earliest  times  to  mean  every  fact  which  is 
material  to  be  proved  to  entitle  the  plaintiff  to  succeed — every  fact 
which  the  defendant  would  have  a  right  to  traverse  "  (h). 

By  the  Mayor's  Court  Procedure  Act,  1857  (t),  "  Where  the  debt 
or  damage  claimed  in  any  action  shall  not  exceed  the  sum  of  £50, 
no  plea  to  the  jurisdiction  shall  be  allowed,  provided  the  defendant, 
or  one  of  the  defendants,  shall  dwell  or  carry  on  business  within  the 
City  of  London  or  the  liberties  thereof  at  the  time  of  the  action 
brought,  or  provided  the  defendant,  or  one  of  the  defendants,  shall 
have  dwelt  or  carried  on  business  at  some  time  within  six  months 
next  before  the  time  of  the  action  brought,  or  if  the  cause  of  action, 
either  wholly  or  in  part,  arose  therein." 

By  virtue  of  sect.  89  of  the  Judicature  Act,  1873,  the  Mayor's 
Court  {k)  has  power  to  grant  injunctions  and  other  relief,  in  oases 
within  its  jurisdiction,  ^^  in  as  full  and  ample  a  manner  as  might 
and  ought  to  be  done  in  the  like  c£ise  by  the  High  Court  of 
Justice." 

(a)  Parties  to  Actions  (/). 

Parties  entitkd  to  sue."] — ^As  an  easement  is  a  benefit  attached  Whomayrae. 
to  the  dominant  tenement,  the  party  in  possession  may  sue  for 
any  interference  with  its  enjoyment,  even  though  such  inter- 
ference be  of  a  temporary  nature  only. 

ig)  Haickint  v.  RuUer,  L.  R.  (1892),  1  (i)  20  &  21  Vict,  c   167,  B.  12. 

the  action  was  properly  brought  in  the 

High  Court,  and  that  he  was  entitled  to  (t)  [This  and  the  following  two  parts 

costs:  Howard Y.Sut€li;ffef\\%9b'\2Q,,'B,  of  this  section  were  gronped  by  the 

358.  author  under  the  title  of  *'  Remedy  by 

(A)  Cooke  Y.  QUI  (1873),  L.  R.  8  0.  P.  Action  at  Law"  ;  the  fourth  was  headed 

107,  at  p.  116.  "Remedy  by  Suit  in  Equity."] 
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^°i^*^  If  such  interference  be  of  a  permanent  nature,  and  injurious 

to  the  inheritance,  the  reversioner  may  also  have  an  action  for 
the  same  disturbance  (m). 

[It  has  been  held  that]  for  a  trespass  on  the  land  not  of  a  con- 
tinuous nature,  even  though  committed  expressly  in  the  assertion 
of  a  right,  the  reversioner  could  not  sue  (n).  The  correctness  of 
the  decision  in  the  last  case  appears  to  depend  upon  the  question, 
whether  the  user  during  the  continuance  of  the  particular  estate 
vrould  be  evidence  against  the  reversion, — ^which  the  Court 
assumed  it  would  not.  But  even  admitting  that  enjoyment, 
shown  to  have  commenced  since  the  beginning  of  the  particular 
estate,  would  confer  no  title  as  against  the  reversioner,  even  if  he 
was  aware  of  it — a  point  of  considerable  doubt  (o), — ^it  seems 
hardly  possible  to  say  that  enjoyment  during  a  long  particular 
estate  would  not  interpose  difficulties  to  the  reversioner  in  resist- 
ing the  daim  upon  its  determination.  "  The  ground  upon  which 
a  reversioner  is  allowed  to  bring  his  action  for  obstructions, 
apparently  permanent,  to  light  and  other  easements,  which  belong 
to  the  premises  is,  that,  if  acquiesced  in,  they  would  become 
evidence  of  a  renunciation  and  abandonment "  {p). 

Year  books.  [The  action  by  a  landlord  for  an  injury  to  land  in  the  possession 
of  his  tenant  may  be  traced  to  very  early  times.  There  are  several 
cases  in  the  year  books  where  such  actions  have  been  maintained, 
not  only  for  a  permanent  damage  or  destruction  of  the  land  (q), 
but  also  for  transient  acts  commencing  and  ending  during  the 
tenancy,  but  which  occasioned  loss  to  the  landlord.  Such  acts  are : 
ousting  a  tenant  (r) ;  menacing  tenants  at  will,  whereby  they 
determined  their  tenancies  («)  ;  improperly  setting  up  a  court,  and, 

(m)  Com.  Dig.  Action  on  the  Case  for  963  ;  Hoptcood  v.  Seholjield  (1837),  2  IL 

a  Nusance»  B. ;  Jackson  y.  P^sked  (1813),  &  Bob.  34. 

1  M.  &  S.  234  ;  14  B.  R.  417  ;  Akton  v.  (g)  As  in  19  Hen.  6,  46,  where  hmd 

Scales  (1832),  9  Bing.  3  ;  35  R.  R.  502.  in  the  i)088e68ion  of  a  tenant  at  will  was 

See  also  Eopwood  v.  Seholjield  (1837),  2  subverted  by  a  stranger,  and  it  was  held 

Moo.   &  Rob.   34 ;    Tuckir  v.   Newman  that  the  tenant  at  will  should  have  an 

(1839),  11  A.  &  £.  40  ;   Fay  v.  Frentiee  action  of  trespass,  because  he  could  not 

(1845),   1   C.   B.  828;   68  R.  R.  823;  have  the  profit  of  the  land,  and  the 

\Kidgill  y.  Moor  (1850),  9  C.  B.  364 ;  82  landlord  another  action  of  trei^Mss  lor 

K.  R.  364 ;  The  Metropolitan  Assoeiation  the  destruction  of  the  land.    Bro.  Abr. 

V.  P^A  (1868),  6  C.  B.  N.  S.  604].^    ^  Trespas.  pi.    131;     2   RoL  Abr.  651, 


(»)  Baxter  v.   Taylor  (1832),  4  B.  &      Trespas.  N.  pi.  8. 
i.  72  ;  38  R.  R.  227.  (r)  12  Hen.  6,  4 

(o)  Vide  supra,  Part  II.  Chap.  III.,  (»)  9  Hen.  7,  7 :    1  Rol.  Abr.  108,  rf. 


Ad.  72  ;  38  R.  R.  227.  (r)  12  Hen.  6,  4 

(o)  Vide  supra.  Part  II.  Chap.  III.,  (»)  9  Hen.  7,  7 ; 

Sect.  2,  p.  214.  21 ;   Com.  Dig.  Action  on  the  Case 


(p)  Ter  Cur.  in  Sower  v.  Mill.    See  Misfeasance,  A.  6 ;  cited  by  Holt,  C.  J., 

also  1  Wms.  Saund.  346  b,  n. ;    1  Notes  Eeeble  v.  HiekeHngiU  (1809),   11  East, 

to  Saund.  525  ;  and  Durham  and  Sunder-  676  ;  11  R.  R.  273,  n. ;  3eU  t.  MtdUmd 

land  Sail  Co.  v.  JFalker  (1842),  2  Q.  B.  Bail,  (Jo,  (1861).  10  C.  B.  N.  S.  307. 
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[by  frequent  distresses  on  the  tenants  for  not  attending  the  court,     Injury  to 
impoverishing  them  so  that  they  were  unable  to  pay  their  rent  (t) ; 


fouling  water  with  the  refuse  of  a  lime-pit,  in  which  the  defendant 
steeped  calves'  skins  and  sheep  skins,  which  caused  the  plaintiff's 
tenants  to  leave  his  houses  {n) ;  or,  taking  toll  of  a  tenant  who  was 
exempt  from  toll  (a?). 

The  rule  laid  down  in  Com.  Dig.,  Action  on  the  Case  for  a  Comyns' 
Nusance,  B.,  on  the  authority  of  Bedingfield  v.  Onslow  (y),  and  **^' 
Je88er  v.  Oifford  (2),  is,  "  If  the  nuisance  is  to  the  damage  of  the 
inheritance,  he  in  the  reversion  shall  have  an  action  for  it."  The 
authorities  relied  on  by  the  Court  in  Bedingfield  v.  Onslow  were 
19  Hen.  6,  45;  12  Hen.  6,  4;  2  Eol.  Abr.  551 ;  and  Love  v. 
Piggotty  Cro.  El.  55,  which  is,  "  It  was  said  there  are  divers  pre- 
cedents, that  if  a  lessee  for  years  be  sued  in  Court- Christian  for 
tythes,  he  in  the  reversion  may  have  a  prohibition." 

In  ThomUnsony,  Brown  (a),  an  action  was  brought  by  a  landlord  Thomiimon  y. 
against  his  tenant  for  stopping  up  the  windows  of  the  house.  It 
was  said  that,  as  the  nuisance  to  the  house  might  be  abated 
before  the  defendant's  term  expired,  the  plaintiff  could  not  then 
maintain  an  action  against  his  own  lessee  for  stopping  them  up ; 
but  the  Court  were  of  opinion,  that  the  plaintiff  might  then 
maintain  an  action  for  the  injury  to  his  inheritance  by  obstructing 
the  ingress  of  light  and  air  into  the  house,  and  that  the  action  did 
as  well  lie  against  the  defendant,  his  own  lessee,  as  against  any 
other  person. 

Jesser  v.  Gifford  (J)  was  an  action  by  a  reversioner  for  erecting  a  ^^^  ▼• 
wall,  whereby  the  plaintiff's  lights  were  obstructed.  Mr.  Justice 
Ashton  read  the  case  of  Thomiimon  v.  Brown,  where  Mr.  Norton, 
in  arrest  of  judgment,  argued  that  a  temporary  nuisance  cannot  be 
an  injury  to  the  inheritance :  it  may  be  abated  before  the  estate 
comes  into  possession ;  but  Mr.  Orowle,  for  the  plaintiff,  answered 
that  it  was  a  damage  done  to  the  inheritance,  for  if  the  reversioner 
wanted  to  sell  his  reversion,  the  obstruction  would  lessen  the  value; 
and  the  Court  were  of  opinion  that  an  action  might  be  brought  by 
the  tenant  in  respect  of  his  possession,  and  by  the  landlord  in 


(t)  Earl  of  Suffolk's  Cote,  13  Hen.  4,  Aldred's  Case  (1611),  9  Rep.  69  a. 

11 ;  1  Rol.  Abr.  107,  pi.  7;  Ck)m.  Dig.  (ar)  43  Edw.  3,  29;  2  Kol.  Abr.  107, 

Action  on  the  Case  for  a  Disturbance,  pi.  8. 

A.  6 ;  oiled  by  Willee,  J.,  Bell  v.  Mid-  (y)  (1797),  3  Lev.  209. 

land  Rail.  Co.  {z)  (1767),  4  Bur.  2141. 

(11)  Prior    of    Southwards    Case,    13  {a)  (1766),  Sayer,  214. 

Hen.  7,  26 ;    cited  by  Wray,  C.  J.,  (*)  (1767),  4  Bur.  2141. 
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[respect  of  his  inheritance,  for  the  injury  done  to  the  value  of  it. 
Lord  Mansfield :  "  That  is  decisive." 

"With  these  cases  before  them,  the  Court  of  Queen's  Bench,  in 
Jackson  v.  Pesked  (c),  arrested  the  judgment  in  an  action  by  a 
reversioner  for  building  on  a  wall  in  the  possession  of  his  tenant, 
because  the  declaration  did  not  state  wrongful  acts  which  per- 
manently  injured  the  land,  and  would  therefore  be  necessarily 
injurious  to  the  reversion,  nor  allege  as  a  fact  that  they  were  done 
to  the  damage  of  the  plaintiff  as  reversioner,  or  that  his  reversion 
was  lessened  in  value.  The  judgment  implies  that  acts  of  perma- 
nent injury  to  land,  as  by  the  destruction  of  a  part  of  it,  are 
necessarily  injurious  to  the  reversion  {d)y  but  that  the  reversioner 
may  sue  for  any  other  wrongful  act  which  in  fact  diminishes  the 
value  of  his  estate. 

In  Shadtcell  v.  Hutchinson  {e),  an  action  was  brought  by  a 
reversioner  on  the  ground  that  the  defendant  had,  before  the  action, 
commenced  and  continued  a  roof  or  cover  to  the  obstruction 
of  an  ancient  window ;  and  Lord  Tenterden  held  that  the  rever- 
sioner might  maintain  the  action,  because  it  was  an  injury  to 
the  right,  and  the  effect  of  letting  the  obstruction  stand  might  be 
that,  from  death  of  witnesses,  the  evidence  of  its  erection  might 
be  lost,  and  so  the  injury  become  permanent.  "  The  declaration 
must  either  state  something  which  is  necessarily  an  injury  to  the 
reversion,  as  the  cutting  down  timber  trees  or  the  like ;  or  if  it 
state  sdmething  else,  which  may  or  may  not  be  an  injury  to  the 
reversion,  it  must  go  on  to  aver  that  the  reversionary  interest  of 
the  plaintiff  is  thereby  injured.  When  that  which  is  stated 
cannot  be  injurious  to  the  reversion,  the  allegation  that  the  rever- 
sion is  thereby  injured  will  not  help  the  plaintiff.  Where  it 
must  be  an  injury  to  the  reversion,  that  concluding  allegation  is 
unnecessary." 

A  second  action  was  brought  for  the  continuance  of  the  obstmo- 
tion  (/),  and  the  judgment  in  the  former  action  was  pleaded  by 
the  defendant  as  a  bar.  The  Court  held,  that  if  the  erection  in 
the  first  instance,  was  an  injury  to  the  reversion,  the  continuance 
must  be  so  likewise.     The  continuance  of  the  obstruction  would, 


{e)  (1818),  1  M.  &  S.  234;  U  R.  R. 
417. 

(rf)  See  Alston  v.  Scaiet  (1832),  9 
Bing.  3. 


(e)  (1829),  Moo.  &  Halk.  350;  3  C.  & 
P.  615  ;  36  R.  R.  497. 

(/)  Shadtcell  y.  Huichinton  (1831).  2 
B.  &  Ad.  97 ;  36  R.  R.  497. 
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[in  fact,  render  the  proof  of  the  title  more  difficult  at  a  future     Injury  to 
time,  notwithstanding  the  former  recovery.     In  these  cases,  as  in 


ThomUmon  v.  Brown  and  Jesser  v.  Gifford^  the  plaintiflf  recovered 
for  the  injury  to  his  right,  and  the  diminution  of  the  value  of  his 
estate  by  the  past  obstruction,  and  not  because  it  was  a  permanent 
erection,  which  might  continue  when  his  reversion  became  an  estate 
in  possession.  Lord  Tenterden  says,  that  the  injury  might  become 
permanent,  not  that  it  was  so.  The  recovery  in  the  second  action 
shows  that  the  judgment  in  the  first  was  given  for  the  past 
obstruction,  and  not  for  its  permanence. 

In  Baxter  v.  Taylor  (g)  the  plaintiff  failed,  because  in  the  Baxter  y, 
opinion  of  the  Court,  the  trespass  proved  did  not  in  fact  injure  "^ 
the  reversioner.  Parke,  J.,  states  the  law  in  the  same  terms  as 
in  Jachsmi  v.  Pesked;  he  says:  "I  am  clearly  of  opinion  that 
there  was  no  injury  to  the  plaintiff's  reversionary  interest ;  and  to 
entitle  him  to  maintain  this  action  it  was  necessary  for  him  to 
prove  that  the  act  complained  of  was  injurious  to  his  reversionary 
interest,  or  that  it  should  appear  to  be  of  such  a  permanent  nature 
as  to  be  necessarily  injurious.  A  simple  trespass,  even  accompanied 
with  a  claim  of  right,  is  not  necessarily  injurious  to  the  reversionary 
estate."  And  in  Tucker  v.  Newman  (A),  Patteson,  J.,  says  of  Baxter 
V.  Taylor :  *'  The  subject  of  complaint  in  that  case  was  a  single 
temporary  act.  The  act  was  no  injury  in  itself,  but  was  complained 
of  as  done  with  intent  to  establish  a  right  of  way.'' 

In  Dobfion  v.  Blmkmore  (i),  the  jury  found  that  no  damage  Dobsmv, 
had  been  done  to  the  reversion.  Lord  Denman,  delivering  the  ^*^^^'^' 
judgment  of  the  Court,  says  {k) :  "  If,  indeed,  an  obstruction  of 
a  public  road  appeared  to  be  of  a  permanent  nature  in  its  con- 
struction, or  professed  either  by  notice  affixed,  or  in  any  other 
way,  to  deny  the  public  right,  and  so  led  to  the  opinion  that  no 
road  was  there,  the  value  of  the  house  might  be  lowered  in  public 
estimation,  and  pecuniary  loss  might  follow,  for  which  I  will  not 
say  that  an  action  would  not  lie." 

In  Kidgill  v.  Moor  (/),  the  action  was  for  fastening  a  gate  across  KidgiUy, 
a  way  on  divers  days  before  the  commencement  of  the  suit,  and     ^^' 
continuing  it  so  fastened  until  the  commencement  of  the  suit,  to 
the  injury  of  the  plaintiff's  reversion;  and  after  verdict  for  the 
plaintiff,  the  defendant  moved  to  arrest  the  judgment,  which  the 


ig)  (1832^,  4  B.  &  Ad.  72  ;  38  R.  R.  (*)  (1847),  9  Q.  B.  991. 

17.  Ik)  Page  1004. 

{h)  (1839).  11  A.  &  E.  43.  (t)  (1860),  9  C.  B.  364  ;  82  R.  R.  364. 
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[Court  refused  to  do,  because  the  acts  complained  of  might  have 
been  injurious  to  the  reversion.  Although  Maule,  J.,  and 
Williams,  J.,  speak  of  the  injury  as  permanent,  the  record  shows 
that  the  judgment  was  given  for  a  grievance  which  ended  at  the 
commencement  of  the  action. 

In  Mumford  v.  Oxford^  Worcester  and  Wolverhampton  Rail. 
Co,  (m)y  it  was  for  the  first  time  held,  that  to  give  a  right  of 
action  to  a  reversioner,  the  injury  must  be  of  a  permanent 
character.  The  action  was  for  making  hammering  noises,  to  the 
great  nuisance  of  the  tenant  and  all  persons  being  in  the  house, 
whereby  he  refused  to  remain,  and  the  messuage  became  depre- 
ciated, and  the  plaintiffs  were  injured  in  their  reversion.  The 
judge  at  nisi  prius  left  the  case  to  the  jury,  with  a  direc- 
tion favourable  to  the  defendants,  and  the  verdict  was  for  the 
defendants.  The  decision  of  the  C!ourt,  perhaps,  amounts  to  no 
more  than  that,  in  the  case  before  them,  the  reversion  was  not 
injured  in  fact. 

In  Simpson  v.  Savage  (n),  the  action  was  for  an  injury  to  the 
reversion  by  carrying  on  the  trade  of  an  agricultural  implement 
maker  near  to  the  plaintiff's  houses,  which  produced  a  nuisance 
of  noise  and  smoke,  and  his  tenants  gave  notice  to  quit,  but  had 
not  quitted  ;  and  it  was  proved  that,  in  consequence,  the  plaintiff's 
houses  would  not  realize  as  much  rent  as  before.  Lord  Campbell, 
at  the  trial,  ruled  that  there  was  a  distinction  between  the 
smoke  nuisance  and  the  noise,  and  that  there  was  evidence  of 
an  injury  to  the  reversion  by  the  smoke.  The  verdict  was  for  the 
plaintiff,  damages  40«.  Leave  was  given  to  set  it  aside,  and 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  there  was 
no  injury  to  the  reversion.  The  Court,  after  time  taken  to  con- 
sider, made  the  rule  for  a  nonsuit  absolute.  They  say,  "After 
considering  the  authorities,  we  are  of  opinion  that  since,  in  order 
to  give  a  reversioner  an  action  of  this  kind,  there  must  be  some 
act  done  to  the  injury  of  the  inheritance,  the  necessity  is  involved 
of  the  injury  being  of  a  permanent  character."  "The  case  is 
not  distinguishable  from  Mumford  v.  Oxford^  Worcester  and 
Wolverhampton  Rail.  Co.^^  "The  real  complaint  by  the  rever- 
sioner is,  that  he  fears  that  the  defendant  or  some  other  occupier 
will  continue  to  make  fires,  and  cause  smoke  to  issue  from  the 


(m)  (1866),  1  H.  &  N.  34. 
(fi)  (1866),  1  C.  B.  N.  S.  347. 
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[chimney ;  and  if  the  reversion  would  sell  for  less,  that  is  not  on     Injury  to 
account  of  anything  that  has  been  done,  but  of  the  apprehension 


that  something  will  be  done  at  a  future  time."    In  this  case,  the      ^^^^J' 
question  submitted  to  the  Court  was,  whether  the  reversion  had 
in  fact  been  injured,  and  as  there  had  been  no  loss  of  tenants,  no 
reduction  of  rent,  no  sale  or  attempt  to  sell  the  reversion,  and  no 
proof  that  its  value  was  diminished,  the  decision  may  be  correct. 

On  a  demurrer  to  a  count  for  injury  to  the  plaintiffs'  re-  Metropolitan 
versionary  interest  in  a  house  by  the  erection  of  a  hoarding  pj^^^^  ^' 
which  obstructed  its  ancient  lights  (o),  Williams,  J.,  said,  "If  at 
the  trial  it  appears  that  the  thing  complained  of  is  of  a  mere 
transitory  character,  the  jury  will  come  to  the  conclusion  that  it 
is  not  such  an  injury  as  to  entitle  the  plaintiffs  to  maintain  the 
action.  But  it  may  be  that  this  hoarding  may  have  been  kept  up 
in  denial  of  the  plaintiffs'  title  to  the  windows  in  question ;  in 
which  case  it  might  furnish  a  serious  body  of  evidence  against 
them,  if  ever  their  rights  should  come  to  be  contested.  In 
Simpson  v.  Savage  (p),  the  Court  thought  that  the  making  of 
fires  and  causing  smoke  to  issue  was  not  an  act  of  a  permanent 
nature,  so  as  in  itself  to  be  an  injury  to  the  reversion.  But 
there  are  abundant  authorities  to  the  effect  that,  though  the  thing 
complained  of  may  not  be  of  a  permanent  nature  in  the  sense  of 
lasting  for  years,  yet  it  may  be  permanent  in  the  sense  of  enuring 
as  an  injury  to  the  reversion."  "  Here,"  said  WiUes,  J.,  in  the 
same  case,  "the  thing  complained  of  may  be  an  injury  to  the 
reversion,  as  by  affording  evidence  in  denial  of  the  right,  and, 
therefore,  we  cannot  say  that  the  declaration  is  bad." 

In  Beil  V.  The  Midland  Bail.  Co.  {g),  the  same  judge  laid  Belly, 
down  "  that  it  is  not  necessary  that  there  should  be  a  permanent  jjj^/  (y^^ 
obstruction  of  the  way  in  order  to  give  a  right  of  action ;  it  is 
enough  if  the  act  is  calculated  to  abridge  or  interfere  with  the 
right.  In  Kidgill  v.  Moor  (r),  locking  a  gate  across  a  way  was 
held  to  be  a  suflScient  obstruction  to  give  the  reversioner  a  right 
of  action.  It  is  enough  if,  for  all  substantial  purposes,  the 
obstruction  is  of  a  permanent  character." 

It  is  to  be  observed,  that  in  Baxter  v.  Taylor y  supra,  Taunton 
and  Parke,  J  J.  (^),  held  that  the  act  complained  of  would  not  be 

(o)  The    Metropolitan    Association    v.  {q)  (1861),  10  C.  B.  N.  S.  287. 

ip)  (1866),  1  C.  B    N.  S^  347  ;  con-      ^^^^      5^5 
trar^  to  the  ruling  of  Lord  Campbell,  *  ^ 

C.  J.,  at  the  trial.  (*)  Parke,  J.,  at  p.  73  of  the  report. 
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[evidence  of  right  against  the  reversioner ;  and  that  neither  in 
Mumford  v.  Oxford^  8fc,  Rail.  Co,  nor  in  Simpson  v.  Savage  was 
the  act  a  disturbance  of  an  easement  (the  onus  of  establishing 
which,  if  disputed,  would  be  on  the  plaintiff),  but  an  injury,  not 
of  a  permanent  kind,  to  a  natural  right.  A  natural  right  would 
prim&  facie  subsist  after  the  determination  of  the  term;  and, 
unless  the  reversioner  suffered  the  injurious  acts  to  continue 
after  the  end  of  the  term  (t),  they  would  not  be  likely  to  afford  an 
obstacle,  by  way  of  evidence,  to  the  maintenance  of  the  right 
For  the  evidence  afforded  by  them  might  be  rebutted  by  proof  of 
the  subsistence  of  the  tenancy  during  the  continuance  of  them  (u) ; 
whereas  in  the  case  of  the  disturbance  of  an  easement  the  proof 
of  its  existence  is  equally  affected  by  acts  of  interference  with  the 
enjoyment  of  it,  whether  the  dominant  tenement  has  been  under 
lease  or  not  (x).'] 

If  the  disturbance  be  continued,  a  fresh  action  may  be  main- 
tained from  time  to  time  by  the  persons  filling  the  situation  of 
tenant  in  possession  or  reversioner  (y). 

Parties  iiable  to  be  med."] — The  party  creating  the  disturbance 
is  liable  to  an  action,  whether  he  be  the  owner  of  the  servient 
tenement  or  not  (s). 

For  the  continuance  of  a  disturbance,  each  successive  owner  in 
occupation  of  the  servient  tenement  is  liable,  though  it  may  have 
been  begun  before  his  estate  commenced  (a). 

Where,  however,  the  party  was  not  the  original  creator  of  the 
disturbance,  a  request  must  be  made  to  remove  it  before  any  action 
is  brought ;  but  it  is  suflBcient  if  such  request  is  made  to  the  party 
in  possession,  though  he  be  only  lessee  (J). 


(^  As  to  tbe  effect  of  whicb,  see  Falk 
V.  Shinner  (1862),  18  Q.  B.  676 ;  88B.B. 
703. 

(u)  See  tbe  notes  upon  this  subject, 
ante,  p.  216. 

{x)  See  Crump  Y,  Lambert  (1867),  L.  R. 
8  Eq.  409  ;  Johmtone  v.  Hall  (1866),  2 
K.  &  J.  414;  Mott  y.  Shoolbred  (1876), 
L.  R.  20  Eq.  22  ;  Jones  v.  Chappell  (1876), 
ibid.  639.  Cooper  v.  Crabtree  (1881), 
L.  R.  19  Ch.  D.  193,  where  the  rever- 
sioner failed,  was  a  simple  case  of 
trespass. 

(y)  PenruddoekU  Case  (1598),  6  Rep. 
101;  Shadtcell  v.  Butchimon  (1831),  2 
B.  &  Ad.  97  ;  36  R.  R.  497  ;  [4  C.  &  P. 
333  ;  Baitiihill  v.  Reed  (1866),  18  C.  B. 
696;  WiUon  v.  Feto  (1821),  6  Moore, 
47 ;  Larky  Main  CoUiery  Co.  t.  Mitchell 


(1886),  L.  R.  11  App.  Cas.  127;  Crvmbie 
V.  WaUsend  Local  Board,  [1891]  1  Q.  B. 
603.  As  to  a  joint  action  by  sevenl 
owners  affected  by  one  nuisance,  see 
Ord.  XVI.  r.  1.  As  to  the  effect  of  the 
death  of  the  plaintiff  in  an  action  for 
obstructing  ancient  lights,  see  Jona  t. 
iSifrt«»  (1890),  L.  R.  43  Ch.  D.  607.] 

(js)  Com.  Dig.  Action  on  the  Case  for 
a  Nusanoe,  B. ;  Wettor  v.  Dunk  (1864), 
4  F.  &  F.  298;  [Thompeon  v.  GibieH 
(1841),  7  M.  &  W.  466.  See  Mattkewt 
V.  Sinff  (1866),  8  H.  &  C.  910.1 

(a)  [See,  as  to  executors,  Jenkt  y.  Vii' 
count  Clifden,  [1897]  I  Ch.  694.] 

(b)  FenruddocVe  Case  (1698),  5  Bep. 
101 ;  Brent  v.  Haddon  (1620),  Cro.  Jac. 
666.  [A  request  to  a  former  occupier 
while  in  possession  will  suffice;  Salmeis 
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If  the  owner  of  land  on  which  a  nuisance  is  created  lets  the  land,  Parties  liable 

an  action  for  the  continuance  will  lie,  at  the  option  of  the  party  '— 

injured  (c),  either  against  the  landlord  (rf )  or  the  tenant  (e),  teiui^^  ^^ 

But  no  such  action  lies  against  the  landlord  for  any  such  act  of 
his  tenant  done  during  the  continuance  of  the  tenancy  (/)  [unless 
it  be  done  by  the  landlord's  authority  (g)]  ;  and  a  declaration 
charging  a  defendant  with  the  duty  of  cleansing  drains  merely  "as 
owner  and  proprietor ''  is  bad  (h). 

[And  no  such  action  lies  against  the  landlord  for  an  injury  due 
to  the  dangerous  condition  of  the  premises  if  he  has  taken  from 
the  tenant  a  covenant  to  repair ;  for  in  such  a  case  he  does  not 
authorize  the  continuance  of  the  nuisance  (i). 

On  the  same  principle,  it  seems  to  have  been  held  that  a  tenant 
for  years,  occupying  a  house  which  was  an  obstruction  to  light, 
erected  before  his  tenancy,  was  not  liable  to  be  sued  for  damages 
for  its  continuance ;  for  he  had  no  authority  to  abate  it  {k). 

Indeed,  in  all  cases,  the  defendant  must  be  shown  to  be  in  some  Liability  for 
sense  responsible  for  the  continuance  of  the  act  complained  of.  stranger. 
And  in  a  case  (/)  where  an  obstruction  had  been  created  by  a 
stranger,  and  the  defendants,  the  owners  of  the  locus  in  quo,  had 
given  the  plaintiff  their  permission  to  remove  it,  it  was  held  that 
the  defendants  were  not  boimd  themselves  to  remove  the  obstruction 
even  after  request  made. 

The  further  question,  how  far  an  owner  who  employs  a  contractor  Liability  for 
to  perform  work  for  him  is  liable  for  the  consequences  of  the  con-  contractor. 

V.  BensUy  (1826),  Ry.  &  M.  189.    There  827  ;  40  R.  R.  444.  per  Littledale,  J. ; 

appears  to  be  no  recent  authority  in  Pratwi  y.  Norfolk  and  Eastern  Counties 

favour  of  the  proposition  in  the  text.]  £ail.  Cos.  (1858),  2  H.  &  N.  735 ;  Bartlett 

{o)  [/.«.,  if  he  be  a  stranger,  and  not  v.  Baker  (1864),  3  H.  &  C.  153.    As  to 

the  tenant  or  his  licensee ;   Bobbins  v.  a  tenancy  from  year  to  year,  see  Oandy 

Jones  (1863),  16  C.  B.  N.  S.  240.]  v.  Jubber  (1864),  6  B.  &  S.  78,  485  ;    9 

(d)  Christian  Smith's  Case  (1633),  Sir  B.  &S.  16;  Botven  v.  Anderson,  [1894] 
W.  Jones,  272 ;  Rosewell  v.  Prior  (1702),  1  Q.  B.  164  ;  of.  Kieffer  v.  Le  Seminaire 
2  Salk.  460  ;  1  Ld.  Raym.  713 ;  J?,  v.  de  Quebec,  [1903]  A.  C.  86,  where  it  was 
Fedly  (1834),  1  A.  &  E.  822 ;  3  Nev.  &  held  that  under  Canadian  law  the  land- 
Man.   627;    40  R.   R.  444;    [Todd  y.  lord  was  not  liable.] 

Flight   (1860),   9   C.   B.  N.  S.   377,  in  (^)  Harris  v.  James  (1876),  45  L.  J. 

which  the  previous  authorities  are  re-  Q.  b.  645;   Fhillips  v.   Thomas  (1890), 

viewed;  Ati. 'Gen.  y.  Proprietors  of  Brad'  62  L  T   793 

ford  Canal  (1866),  L.  R.  2  Eq.  71 ;  and  ..;  «*      „'       or^.^  mo^on   3  q   B 

Mason  v.  Shrewsbury  and  Hereford  Rail.  .}^>  «,^  i?    oao            ^      ^'      ^' 

Co.  (1871),  L.  R.  6  Q.  B.  685.]  **^'  ^^  ^'  "'  -^*^- 

(e)  [Broder  v.  Saillard  (1876),  L.  R.  2  ^  (0  ^""^^y  ▼•  Bickman  (1873),  L.  R.  8 
Ch.  D.  692.  Cases  of  covenant  stand  on  C.  P.  401;  Gwinnell  v.  Earner  (1876), 
a  different  footing ;  see  Gaskin  v.  Balls  L.  R.  10  C.  P.  658. 

(1879),  L.  R.  13  Ch.  Div.  324.]  (k)  Ryppon  v.  Bowles  (1616),  Cro.  Jao. 

(/)  Cheetham  v.    Sampson   (1791),   4  373. 
T.R.  318;  2R.R.  397;  {Biehw.Baster-  (/)  Saxbv  v.   Manchester  and  Sheffield 

field  (1847),  4  C.  B.  783  ;  Bishop  v.  Trus-  Rail,  Co.  (1869),  L.  R.  4  C.  P.  198  :  cf. 

tees  of  Bedford  Charity  (1859),  1  E.  &  E.  Daniels  v.  Potter  (1830),  4  C.  &  P.  262  ; 

697 ;   R.  v.   Pedly  (1834),   1   A.    &  E.  34  R.  R.  793. 
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Parties  li%ble 
to  be  sued. 

Liability  for 

acts  of 
oontractor. 

Work 
nnlawful. 

Work  lawful. 


Work 
hazardous. 


Fiekard  v. 
Smith, 


[tractor's  negligent  or  wrongful  acts,  has  been  much  discussed  in 
recent  cases. 

Where  the  work  contracted  to  be  done  is  itself  unlawful,  or 
necessarily  involves  the  doing  of  some  unlawful  act,  the  employer 
is  clearly  liable  (m). 

Where  the  act  contracted  to  be  done  is  in  itself  lawful,  and 
involves  no  special  risk  or  duty  which  the  employer  has  neglected, 
it  is  equally  clear  that  the  employer  is  not  liable  («). 

But  where  the  work  contracted  to  be  done  is  hazardous  to  third 
persons,  or  is  otherwise  of  such  a  nature  as  to  cast  a  duty  upon  the 
person  undertaking  it,  the  employer  is  bound  to  see  that  proper 
and  reasonable  precautions  are  taken,  and  is  liable  for  any 
omission  in  this  respect.  Nor  is  it  suflBcient  that,  by  the  con- 
tract between  employer  and  contractor,  it  is  stipulated  that  the 
precautions  shall  be  taken  by  the  contractor ;  the  employer  must 
also  take  care  that  the  stipulation  is  carried  out  (o). 

"  Unquestionably,"  said  Williams,  J.,  in  delivering  the  judgment 
of  the  Court  in  Pickardy.  Smith  (jt?),  "  no  one  can  be  made  liable 
for  an  act  or  breach  of  duty  unless  it  be  traceable  to  himself  or 
his  servant  or  servants  in  the  course  of  his  or  their  employment. 
Consequently,  if  an  independent  contractor  is  employed  to  do  a 
lawfid  act,  and  in  the  course  of  the  work  he  or  his  servants  commit 
some  casual  act  of  wrong  or  negligence,  the  employer  is  not  answer- 
able. To  this  effect  are  many  authorities  which  were  referred  to 
in  the  argument.  That  rule  is,  however,  inapplicable  to  cases  in 
which  the  act  which  occasions  the  injury  is  one  which  the  contractor 
was  employed  to  do ;  nor,  by  a  parity  of  reasoning,  to  cases  in 
which  the  contractor  is  entrusted  with  the  performance  of  a 
duty  incumbent  upon  his  employer,  and  neglects  its  fulfilment, 
whereby  an  injury  is  occasioned.  Now,  in  the  present  case,  the 
defendant  employed  the  coal-merchant  to  open  the  trap,  in  order 
to  put  in  the  coals ;  and  he  trusted  him  to  guaii  it  whilst  open, 
and  to  close  it  when  the  coals  were  all  put  in.  The  act  of  opening 
it  was  the  act  of  the  employer,  though  done  through  the  agency 
of  the   coal-merchant ;    the    defendant,  having   thereby  caused 


(m)  £UU  V.   Sheffield  Gas  Consumers' 
Co,  (1863),  2  E.  &  B.  767. 

(n\  Quarman  v.  Burnett  (1840),  6  H. 
&  W.  499;  66  R.  R.  717;  Eeedie  v. 
London  and  North  Western  Rail,  Co, 
(1849),  4  Exch.  244;  80  R.  R.  641 
Knight  V.  Fox  (I860).  6  Exch.  721 
Oavfwd  T.  NichoUs  (1864),  9  Exoh.  702  ; 
K^ScUe  T.  Lovett  (1886),  L.  R.  16  Q.  B 


D.  606. 

(o)  Hole  y.  Sittingbowme  and  Skeemets 
Bail.  Co,  (1861),  6  H.  &  N.  488;  Gn^ 
V.  PuUen  (1864),  6  B.  &  S.  970 ;  34  L.  J. 
Q.  B.  266 ;  Piekard  t.  SmUh  (1861),  10 
C.  B.  N.  8.  470 ;  Hottiday  y.  Aa/mm/ 
Telephone  Co,,  mm  2Q.B.  392;  TU 
Snark,  [1900]  P.  105. 

(p)  (1861),  10  C.  B.  N.  S.  at  p.  480. 
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[danger,  was  bound  to  take  reasonable  means  to  prevent  mischief.  Parties  liaUe 

The  performance  of  this  duty  he  omitted ;  and  the  fact  of  his '— 

having  entrusted  it  to  a  person  who  also  neglected  it,  furnishes  no  ^^^^^If^^^ 
excuse  either  in  good  sense  or  law.*'  contractor. 

In  Bower  v.  Peate  {q)y  where  the  defendant  was  held  liable  for  Botoer  v. 
the  act  of  his  contractor  in  letting  down  a  house  entitled  to  ^^*' 
support,  the  rule  was  put  even  more  strongly.  "  A  man,"  said 
Cockbum,  C.  J.,  "who  orders  a  work  to  be  executed,  from  which, 
in  the  natural  course  of  things,  injurious  consequences  to  his 
neighbours  must  be  expected  to  arise  unless  means  are  adopted  by 
which  such  consequences  may  be  prevented,  is  bound  to  see  to  the 
doing  of  that  which  is  necessary  to  prevent  the  mischief,  and 
cannot  relieve  himself  of  his  responsibility  by  employing  some 
one  else— whether  it  be  the  contractor  employed  to  do  the  work 
from  which  the  danger  arises  or  some  independent  person — ^to  do 
what  is  necessary  to  prevent  the  act  he  has  ordered  to  be  done 
from  becoming  wrongful.  There  is  an  obvious  difference  between 
committing  work  to  a  contractor  to  be  executed,  from  which,  if 
properly  done,  no  injurious  consequences  can  arise,  and  handing 
over  to  him  work  to  be  done  from  which  mischievous  consequences 
will  arise  unless  preventive  measures  are  adopted.  While  it 
may  be  just  to  hold  the  party  authorizing  the  work  in  the 
former  case  exempt  from  liability  for  injury  resulting  from 
negligence  which  he  had  no  reason  to  anticipate,  there  is,  on  the 
other  hand,  good  groimd  for  holding  him  liable  for  injury  caused 
by  an  act  certain  to  be  attended  with  injurious  consequences  if  such 
consequences  are  not  in  fact  prevented,  no  matter  through  whose 
default  the  omission  to  take  the  necessary  measures  for  such 
prevention  may  arise." 

The  first  part  of  the  passage  above  quoted  was,  in  Hughes  v.  Hughes  v. 
Percical{r),  objected  to  by  Lord  Blackburn  as  so  broadly  stated  ^*'''"*'*^- 
as  to  appear  to  conflict  with  Quarman  v.  Burnett  («).  But  the 
substance  of  the  law  is  quite  clear,  and  was  in  fact  applied  in 
Hughes  v.  Fercival  itself.  There  the  defendant,  having  authorized 
a  contractor  to  perform  some  building  operations  which  involved  a 
use  of  the  party-wall  between  his  premises  and  the  plaintiff's,  and 
a  risk  to  the  plaintiff's  premises  themselves,  was  held  liable  for 
damage  caused  to  the  plaintiff's  premises  in   the  course  of  the 


{q)  (1876),  L.  R.1Q.B.  D.  atp.  326.  (r)  (1883),  L.  R.   8    App.    Cas.    at 

The  decision  was  approved  by  the  House  p.  447. 

of  Lords  in  Dahon  v.  Anput    (1881),  («)  (1840),  6  M.  &  W.  499 ;  66  B.  R. 

L.  R.  6  A.  C.  740,  791,  829.  717. 
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Hughe$  T. 
JWeical. 


Fartiet  liable  [operations   by  workmen  employed  by  the   contractor.     "  The 

1-  law/'  said  Lord  Fitzgerald,  "  has  been  verging  somewhat  in  the 

Mtoof  ^'  direction  of  treating  parties  engaged  in  such  an  operation  as  the 
oontraotor.  defendants  as  insurers  of  their  neighbours  or  warranting  them 
against  injury.  It  has  not,  however,  reached  quite  to  that  point. 
It  does  declare  that,  under  such  a  state  of  circumstances,  it  was 
the  duty  of  the  defendant  to  have  used  every  reasonable  precaution 
that  care  and  skill  might  suggest  in  the  execution  of  his  works  so 
as  to  protect  his  neighbours  from  injury,  and  that  he  cannot 
get  rid  of  the  responsibility  thus  cast  on  him  by  transferring  that 
duty  to  another.  He  is  not  in  the  actual  position  of  being 
responsible  for  injury,  no  matter  how  occasioned ;  but  he  must  be 
vigilant  and  careful,  for  he  is  liable  for  injuries  to  his  neighboiu: 
caused  by  any  want  of  prudence  or  precaution,  even  though  it  maj 
be  culpa  levissima  "  {t) . 

The  decision  in  Butler  v.  Huntei*  (ti),  so  far  as  it  is  in  conflict 
with  the  recent  decisions  above  referred  to,  must  be  held  to  be 
overruled  (a?).] 


Remedy  by 
action  at  Iaw. 

Real  actions 
abolished. 

Trespass  or 
case. 


(b)  Forms  of  Action. 

The  ancient  common  law  remedies  by  assize  of  nuisance,  and  the 
writ  of  quod  permittat  prostemere,  had  long  fallen  into  disuse 
before  they  were  abolished  by  the  statute  for  the  limitation  of 
actions  and  suits  {y). 

The  modem  remedy  at  law  for  the  disturbance  of  an  easement 
[was  generally  by  suing  upon  counts  in  the  form  of]  case. 
Occasionally,  the  disturbance  may  be  the  consequence  of  a  direct 
act  of  trespass ;  and  [in  such  case]  there  appears  to  [have  been] 
some  room  to  doubt  whether  trespass  [was]  not  the  only  form  of 
action  maintainable.  There  are,  however,  authorities  from  which 
it  seems  that  in  all  cases  of  consequential  injury  resulting  from  a 
direct  act,  the  party  aggrieved  [had]  the  option  of  suing  either  in 
trespass  or  in  case  (2). 


(t)  Cf.  as  to  the  liabilities  of  local 
authorities  for  the  default  of  their  con- 
tractors, Smith  V.  JFeit  Derby  Local  Board 
^1878),  L.  R.  3  C.  P.  D.  423 ;  Hardaker 
V.  IdU  District  Council,  [1896]  1  Q.  B. 
335 ;  Pennj/  v.  Wimbledon  Urban  District 
Council,  [1898]  2  Q.  B.  212 ;  [1899]  2 
Q.  B.  72;  Mill  v.  IbttenJtam  Urban 
Council  (1899),  79  L.  T.  496. 

(w)  (1862),  7  H.  &  N.  826. 

(x)  See  per  Lord  Blackburn,  L.  B.  6 
App.  Gas.  829  ;  8  App.  Gas.  447. 

(y)  3  &  4  Will.  4,  0.  27,  s.  36.     [The 


rest  of  this  dissertation  as  to  the  form  of 
the  action  is  now  of  little  yalue,  except 
so  far  as  it  maj  enable  the  reader,  bj 
reference  to  the  authorities  relating  to 
the  form  of  action,  to  ascertain  what,  on 
a  given  state  of  facts,  is  the  nature  of 
the  cause  of  action.  It  is  unneoesaiy 
now  to  elect  between  the  forms  of  action, 
trespass  and  case.] 

(t)  See  this  subject  faUy  discussed  in 
SarrU  v.  £ydinff  (1839),  5  M.  &  W.  72  ; 
52  B.  B.  632 ;  see  also  Fay  y.  Frmtict 
(1846),  1   G.  B.   828;    68  B.  B.  823; 
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[By  the  Common  Law  Procedure  Act,  1852  (a),  it  was  rendered    Remedy  by 

*•    "^  ,  i.        .     xi_  -x     J?  i»  action  at  law. 

unnecessary  to  mention  m  the  wnt  of  summons  any  form  or  cause 

of  action.    And  there  is  now  (J)  only  one  form  of  action.     Local  ^^  ^^ 
venue  is  abolished  (o).]  aboliBhed. 

(c)  Pleadings  (d) , 

The  [Statement  of  Claim  or]  Declaration  (e) — The  Allegation  of  Allegation  of 
Title. — ^Whenever  a  plaintiff  claims  more  than  he  is  entitled  to  of  dedaration 
common  right,  he  must  allege   in  his  [statement  of  claim  or]  orrtatement 
declaration  that  he  ought  to  have  that  which  he  demands  (/). 

In  some  early  authorities  a  distinction  is  taken  as  to  the  mode  of  Whether 
alleging  title  in  actions  against  strangers  and  in  actions  against  allegation 
the  terretenant  of  the  servient  tenement :  in  the  former  case  it  sufficient. 
was  admitted  that  a  general  allegation,  '^  that  he  had  and  ought 
to  have  the  right  claimed,"  was  sufficient ;   while  in   the  latter 
case  it  was   said,  that  a  title  by  grant  or  prescription  must  be 
shown,    it    being   an    attempt   to    "  put  a   charge   upon "   the 
defendant  (g).     [By  subsequent  decisions,  it  appears  to  have  been 
held  that  in  all  actions  for  disturbance  of  an  easement,  whether 
the  action  be  brought  against  the  servient  owner  or  a  stranger,  a 
general  allegation  of  right  is  sufficient  (h).    But  in  a  plea,  where 
the  defendant  justifies  the  act  complained  of  by  virtue  of  an 
easement,  the  particular  title  upon  which  the  defendant  relies, 
whether  by  grant  or  prescription,  or  by  aver  under  the  statute, 
must  be  set  out  (t).] 

**  However,  although  the  plaintiff  is  at  liberty  to  declare  upon 

[Pittf  V.  Gainee  (1701),  Salk.  10 ;  Earl  {g)  St,  John  t.  Moody  (1687),  3  Keble, 

ofShr$W9bury'8  Case  (1738),  9  Rep.  46  b ;  628,  S.  0.  631 ;  Blockley  v.  Slater  (1693), 

Mikes  V.  Caly  (1796),  12  Mod.  382 ;  Wella  1  Lutw.  fol.  119 ;   Winford  v.  JFoUaston 

T.  Ody  (1836),  1  M.  &  W.  462  ;  46  R.  R.  (1797),  3  Levinz,  266.     [Of.  Bullard  v. 

368.    Ab  this  point  is  no  longer  of  prao-  Harrison  (1816),  4  M.  &  S.  387  ;   16  R. 

tioal  importance,  the  full  statement  of  R.  493.] 

by  4^6  &  47  Virt  c*  49     '         '      ^  ^^6  /  mile  v.  bLi  (1689),  \  Shower, 

^M  RjL!^i+;rs„~r««nn«,4  iftft^        7;    T^nt  v.   Goldw'xn  (1705),    1   Salk. 

(ft)  Rules  of  the  Supreme  Court,  1883,       gg^ ;  s.  C.  2  Ld.  Raym.  1089  ,•  Bider  v. 

^^\'  w^i  J'^f  fi.^  Q«r.^«»«  P^«^   iftft^        ^'"•^^   (1790),   3  T.  R.  766;    2  Wms. 
(f)  ^'^^^\  the  Supreme  Court,  1883,      g^^^^  ^^ ^3  ^';  ^^^ .  ^  ^^^  »^  g^^^ 

^7^  J*  *       I.      1       #361;   Com.   Di^.  Pleader  (C.  39);  see 

rs\^^I^''J^^^ZJ^^'^'^  ^^Trower  y!chadtcick  (1836),  3^S;K>tt, 

pleadmg  as  peouharly  relate  to  ease-  ggg    3  3.       ^  ^  33^ ;   43  R.  R.  669 

ments  has  been  dimmished  by  the  C.  L.  p^™  vr 

P.  Act,  1862,  and  the  Judicature  Acts,  ^'^aco  vx. 

andconsequentlyit  has  been  thought  de-  (t)  See  Com.  Dig.  Chimin,  D.  2;    1 

sirable  lar^j  to  abridge  this  chapter.]  Wms.  Saund.  346 ;  1  Notes  to  Saund. 

Je)  Pleadings  in  the  Mayor's  Court  are  624;   Bird  t.  Dickinson  (1701),  2  Lut. 

1  referred  toundertheold  descriptions.  1626 ;  Orimstead  y.  Marlowe  (1792),  4  T. 

(/)   ^y««  "^-  Sarrison  (1832),  3  B.  &  R.  717  ;  2  R.  R.  612;  BaiUy  v.  Apple* 

Ad.  871 ;    37  R.  R.  666 ;    Tebbutt  v.  yard  (1838),  8  A.  &  E.  167 ;  47  R.  R. 

Selhy  (1837),  6  A.  &  E.  786 ;  [Laing  y.  637.    As  to  sect.  6  of  the  Prescription 

Whaley  (1868),  3  H.  &  N.  676,  901.]  Act,  see  above,  p.  206. 

G.  38 
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right. 


his  poeseesion  generally,  yet  if  he  undertakes  to  set  out  a  title,  and 
does  it  insuflBciently,  the  declaration  is  bad  "  {i).  If,  however,  the 
title,  as  stated  on  the  face  of  the  declaration,  is  good,  it  has  been 
said  that  the  plaintiff  is  not  bound  to  prove  the  same  title  as  he 
has  set  out  in  his  declaration  (^),  '^  for  the  disturbance  is  the  gist  of 
the  action,  and  the  title  is  only  inducement,  and  cannot  be  tra- 
versed.*' He  must  prove  the  same  right  (/),  but  he  need  not  prove 
the  same  title  (m). 

[But  under  the  system  of  pleading  now  in  use  it  is  conceived 
that  in  all  actions  for  disturbance  of  an  easement,  whether  the 
action  be  brought  against  the  servient  owner  or  a  stranger,  the 
plaintiff  cannot  safely  allege  his  right  generally,  in  reliance  on  the 
above  authorities,  but  should  state  specifically  the  manner  in  which 
he  claims  title  to  the  easement,  whether  by  grant  (actual  or  lost), 
prescription  at  common  law,  or  under  the  Prescription  Act  («)  ;  and 
in  many  cases  it  is  advisable  to  plead,  alternatively,  a  title  by  all 
three  methods.] 

As  the  right  to  an  easement  exists  in  respect  of  the  dominant 
tenement,  the  [statement  of  claim  or]  declaration  usually  states  the 
possession  of  the  tenement  by  the  plaintiff,  and  that  by  reason 
thereof  he  was  entitled  to  the  right  for  the  disturbance  of  which 
the  action  is  brought. 

A  plea  imder  the  statute  must  state  the  enjoyment  to  have  been 
**  as  of  right "  [except  in  the  case  of  lights]  (o) ;  and  a  plea 
omitting  these  words  was  held  bad  in  arrest  of  judgment  (p). 

Such  a  plea  [should]  state  the  enjoyment  to  have  been  without 
interruption  (q).  Under  a  plea  of  forty  years'  user,  according 
to  the  statute,  evidence  of  what  took  place  before  that  period  is 
admissible  as  showing  the  state  of  things  at  the  commencement 
of  the  forty  years'  enjoyment  (r). 


(t)  1  Wms.  Saund.  346  a  ;    1  Notes  to 
Saund.  626;  Dome  v.   Cashford  (1698), 

1  SaUc.  363 ;  Crowther  v.  Oldfield  (1706), 

2  Ld.  fiaym.  1230. 

[k)  1  WmH.  Saund.   346  a ;    1  Notes 
to  Sannd.  625. 

(0  Frankum  v.  Lord  Falmouth  (1835), 
2  A.  &  K.  462  ;  2  Nev.  &  Man.  330. 

(w)  Buller,  N.  P.  76 ;  Ferrer  v.  John- 
ton  (1694),  Cro.  Eliz.  336.  Proof  of  a 
larger  easement  than  that  allegred  wiU 
support  the  declaration.  Dunean  v. 
Louch  (1845),  6  Q.  B.  914;  06  R.  R. 
692.  [Pleadings  are  now  no  liberally 
amended  under  the  provisions  of  the 
R.  S.  C.  Ord.  XXVIII.  that  this  subject ' 
of  variance  has  ceased  to  be  of  sufficient 
importance  to  warrant  a  further  discus- 
sion of  it  in  this  work.] 


(w)  Harru  v.  Jenkim  (1882),  L.  R.  22 
Ch.  D.  481 ;  and  see  Smith  v.  Buxter, 
[1900]  2  Ch.  138,  146 ;  H^man  v.  Van 
den  Bergh,  [1907]  2  Ch.  516,  524 ;  [1908] 
1  Ch.  167, 169,  176;  cf.  Spedding  r,  FUz- 
patrick  (1888),  L.  K  38  Ch.  Div.  410; 
Pledge  v.  Pomfrct  (1906),  92  L.  T.  660. 
But  in  the  form  g^ven  in  Appendix  C. 
to  the  Rules  of  the  Supreme  Court,  1386, 
the  lights  are  referred  to  as  **  ancient  *' 
merely. 

(o)  Prescription  Act,  s.  5 ;  abore,  p. 
206. 

(£)  Holford  y,  Hank-xMon  (1844),  6 
Q.  B.  684 ;  and  see  above,  p.  207,  note  (/). 

{q)  Per  Patteson,  J.,  in  Bithardt  v. 
JVy  (1838),  3  Nev.  &  P.  67;  46  R,  B.  816. 

(r)  Lawton  v.  ZaugUtf  (1886),  4  A.  & 
E.  890;  43R.  R  613. 
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In  pleading  at  common  law  a  right  to  an  easement  by  a  modem    Remedy  by 

lost  grant,  both  the  date  and  parties  to  the  supposed  instrument  .* 

must  [formerly]  have  been  set  out  (y),   [but  under  the  modem  ^^o^iaw. 
practice  this  is  no  longer  necessary  (r)]. 

There  appears  to  be  no  precedent  for  a  plea  of  an  easement  Disposition  of 
arising  from  the  disposition  of  the  owner  of  two  tenements ;  but  tenements, 
it  should  seem  that,  as  in  the  easements  of  necessity,  the  right 
must  be  pleaded  as  arising  by  implied  grant  from  the  joint  owner 
at  the  time  of  severance.  The  plea  might  allege  the  joint  owner- 
ship and  subsequent  conveyance  to  the  defendant,  and  aver  the 
apparent  and  continuous  nature  of  the  easement,  and  its  existence 
at  the  period  of  severance. 

The  plea  of  an  easement  of  necessity  must,  in  like  manner.  Necessity, 
allege  the  joint  ownership  at  the  time  of  the  conveyance,  and  that 
the  easement  is  essential  to  the  full  enjoyment  of  the  principal 
thing  conveyed  or  reserved  («). 

The  plaintiff  [should]  describe  in  his  [statement  of  claim  or]  Local 
declaration  the  nature  of  the  right,  in  the  enjoyment  of  which  he 
has  been  disturbed.  Thus,  in  an  action  for  the  disturbance  of  a  way, 
he  [should]  state  the  terminus  a  quo  and  ad  quem,  and  the  kind 
of  way  he  claims,  as  a  footway,  &c.  (t).  But  a  precise  local 
description,  as  by  alleging  the  land  to  be  in  any  particular  place,  is 
not  requisite ;  [and  it  is  not  necessary,  although  it  is  convenient,  to 
give  the  intervening  closes  (w).] 

In  an  action  on  the  case  for  a  disturbance,  it  [was  held] 
suflScient  to  allege  a  disturbance  generally,  without  showing  the  bre^  of^  ^ 
particular  manner  of  the  disturbance  (a?).  "I  decline  to  think,"  ^^*y- 
said  Lord  EUenborough  (i/),  "  that  the  gravamen  need  not  be 
described  with  any  local  certainty.  A  plaintifl  in  such  an  action 
may  indeed  make  it  necessary  to  prove  the  gravamen  in  a  particular 
place,  by  giving  it  a  specific  local  description,  as  by  alleging  the 
nuisance  as  standing  and  being  in  a  certain  place,  particularly 
described;  but  in  general  such  particularity  is  not  necessary." 
"  It  is  sufficient  to  describe  the  substance  of  the  injury,  in  order 

{q)  Bendy     v.  Stephmson    (1808),    10  Ch.  D.  481.] 

East,  65  ;  0.  L.  P.  Act,  1852,  ss.  49,  61.  (u)  [Simpson  t.  Lewthtcaite  (1832),  3  B. 

(r)  Falmer  v.  Guadagn'%,  [1906]  2  Ch.  &  Adol,  226;   37  R.  R.  413  ;  Harris  v. 

494.  Jenkins  (1882),  ubi  sup.] 

(«)  [Proctor  Y,  Hodgson  (1856),  lOExch.  {x)  Com.  Dig:.  Action  on  the  Case  for 

824  ;  Buliardv.  Harrison  (1816),  4  M.  &  a  Disturbance,  B.  (1) ;   Anon.  (1566),  3 

S.  387  ;  16  R.  R.  493.]  Leon.  13  ;  Downey  v.  Dee  (1621),  Cro. 

(t)  Vide  Com.  Dig.  Action  on  the  Case  Jac.  604. 

for  a  Disturbance,  B.  (1) ;  Chimin,  D.  (y)  Mersey  and  Irwell    Navigation  v. 

(2) ;  [Harris  v.  Jenkins  (1882),  L.  R.  22  Douglas  (1802),  2  East,  497. 

38  (2) 
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oti^^^^u^   to  give  the  other  party  notice  of  what  he  is  to  defend. 
'-  would  have  been  sufficient,"  said  Le  Blanc,  J.,  "  to  hav< 


action 


Aotionby 
reyeraioner. 


Fleas  or 
defences. 


Equitable 
deienoe. 


Old  form  of 
reply. 


"It 
have  stated 

that  they  diverted  the  water  above  the  navigation  of  the 
plaintiffs,  by  means  of  which  the  injury  complained  of  happened." 

In  the  [more]  recent  case  of  Tehbutt  v.  Selby^  Patteson,  J., 
appears  to  have  doubted  whether  such  a  general  allegation  of 
obstruction  would  be  sufficient  (2),  and  nowadays  particulars  would 
undoubtedly  be  ordered. 

In  actions  by  the  reversioner,  he  must  show  that  he  sues  in 
that  capacity,  and  allege  that  the  disturbance  is  to  the  injuiy  of 
his  reversionary  estate  {a). 

Of  the  [^Defence  or]  Plea  (J). — Previous  to  the  modification  of  the 
rules  of  pleading  [in  H.  T.,  4  Will.  4],  the  plea  of  the  general 
issue  in  an  action  on  the  case,  in  addition  to  traversing  the  whole 
declaration,  was  sufficiently  comprehensive  to  let  in  almost  every 
possible  defence.  [But  by  a  rule  of  pleading,  T.  T.,  1853,  r.  It), 
which  was  substantially  the  same  as  one  of  H.  T.,  4  Will.  4,  it 
was  provided  that]  the  plea  of  not  guilty  in  actions  [for  torts 
should]  operate  as  a  denial  only  of  the  breach  of  duty,  or  wrongful 
act  alleged  to  have  been  committed  by  the  defendant,  and  not  of 
the  facts  stated  in  the  inducement ;  and  no  other  defence  than 
such  denial  [should]  be  admissible  under  that  plea  (c). 

[And  by  the  Rules  of  the  Supreme  Court,  1883,  Ord.  XIX. 
r.  13,  "  every  allegation  of  fact  in  any  pleading,  not  being  a 
petition  or  simimons,  if  not  denied  specifically  or  by  necessary 
implication,  or  stated  to  be  not  admitted  in  the  pleading  of  the 
opposite  party,  shedl  be  taken  to  be  admitted,  except  as  against 
an  infant,  lunatic  or  person  of  imsound  mind,  so  found  by 
inquisition." 

Mattel's  which  in  Chancery  would  entitle  the  defendant  to  an 
unconditional  and  perpetual  injunction  to  restram  the  action,  are 
now  available  in  the  common  law  courts  in  answer  to  the  action, 
and  may  be  pleaded  by  way  of  equitable  defence  (a?).] 

Of  the  [Reply  or\  Replication  (6). — [The  difficulty  of  selecting  the 
proper  form  of  replication  was  removed  by  the  Common  Law 


(«)  (1837),  6  A.  &  E.  793.  [In  the 
form  of  declaration  g^ven  by  the  Com- 
mon Law  Procedure  Act,  1852,  Sched. 
(B.),  30,  the  manner  of  the  disturbance 
was  stated;  cf.  Rules  of  the  Supreme 
Ck)urt,  1883,  App.  C.  (vi.),  12.] 

(a)  Jaekton  v.  Fetked  (1813),  1  M.  &  S. 
234;  UR.  R.  417.  [See  above,  p.  582.] 

(b)  See  note  (<?),  p.  693. 


(c)  Frankum  v.  Lord  FaUnohth  (1835) 
2  A.  &  E.  462;  2  Not.  &  Man.  330; 
Duke*  y.  Gostling  (1835),  1  Biiig. 
N.  0.  688  ;  1  Soott,  760.  See  Trtncerv. 
Chadtcick  (1836),  3  Scott,  699;  S.  C,  3 
B.njT.  N.  C.  334 ;  43  K.  R.  659. 

{d)  See  Daviea  v.  Marshall  (1861),  10 
C.  B.  N.  S.  697;  Jud.  Act,  1873, 
8.  24  (2). 
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[Procedure  Act,  1852,  which  enabled  the  plaintifE  to  reply  several  J£®°^®^^,^^ 

matters, — ^to  traverse  generally,  or,  admitting  part  of  the  plea,  to  1 

deny  the  rest,  and  to  reply  by  joining  issue  with  the  effect  of 
denying  the  substance  of  the  plea. 

The  replication  by  joinder  of  issue  was  a  substitute  for  the  old 
replication  de  injuria,  and  put  in  issue  the  same  averments  only. 
Thus,  being  replied,  in  an  action  of  trespass,  to  a  plea  of  pre- 
scriptive right,  it  was  held  not  to  put  in  issue  the  allegations  that 
the  acts  complained  of  were  done  in  the  exercise  of  the  right  {d). 

Under  the  Eules  of  the  Supreme  Court,  1883,  a  joinder  of  Judicature 
issue,  not  being  by  way  of  defence  to  a  counterclaim,  operates  as  a 
denial  of  every  material  allegation  of  facts  in  the  pleading  upon 
which  issue  is  joined,  other  than  such  as  are  expressly  excepted  (e). 

No  reply  may  now  be  delivered  imless  the  same  be  ordered  (/), 
and  if  no  reply  is  ordered,  or  if  a  reply  is  ordered  and  is  not 
delivered  within  the  period  allowed  for  the  purpose,  the  pleadings 
are  closed,  and  all  the  material  statements  of  fact  in  the  defence 
are  deemed  to  have  been  denied  and  put  in  issue  [g).'] 

By  the  5th  section  of  the  Prescription  Act,  already  cited,  "  any  Replication 
cause  or  matter  of  fact  or  of  law,  not  inconsistent  with  the  simple  scription  Act. 
fact  of  enjoyment,  shall  be  specially  alleged  and  set  forth." 

Upon  this  clause  it  has  been  decided,  in  the  case  of  Tickle  v. 
Brmcn  (^),  that  where  a  defendant  justifies  imder  an  enjoyment 
of  twenty  or  forty  years,  if  the  plaintifE  relies  upon  a  licence 
covering  the  whole  of  that  period,  he  must  reply  such  licence 
specially,  but  a  licence  granted  and  acted  on  during  the  period 
may  be  given  in  evidence  imder  the  general  traverse  of  the  enjoy- 
ment "  during  the  period  alleged,  showing  that  there  was  not,  at 
the  time  when  the  agreement  was  made,  an  enjoyment  as  of  right ; 
and  so  the  continuity  is  broken,  which  is  inconsistent  with  the 
simple  fact  of  enjoyment  during  the  forty  or  twenty  years." 

In  Beasley  v.  Clarke  («*),  Tindal,  0.  J.,  said  : — "  Under  a  replica- 
tion, denying  that  the  defendant  had  used  the  way  for  forty  years 
as  of  right,  and  without  interruption,  the  plaintifE  is  at  liberty  to 
show  the  character  and  description  of  the  user  and  enjoyment  of 
the  way  during  any  part  of  the  time — as,  that  it  was  used  by 
stealth,  and  in  the  absence  of  the  occupier  of  the  close,  and 

(d)  Glover  v.  Lixon  (1863),  9  Exch.  (s)  Old.  XXVII.  r.  13. 

158.  (A)  (183G),  4  A.  &  E.  369;  43  R.  R. 

(e)  Ord.  XIX.  r.  18.  ^.'^  ^^gg^j^  3  ^^^^  gSS ;  2  Bing.  N.  C. 
(/)  Ord.  XXIII.  r.  1.                               705 ;  42  R.  R.  704. 
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Justification   without  his  knowledge ;  or  that  it  was  merely  a  precarious  enjoy- 

easement.     ment  by   leave  and  licence,  or  any  other  circumstanoes  which 

Replication    negative  that  it  was  an  user  or  enjoyment  under  a  claim  of  riglit ; 

nnder  Pre-    the  words  of  the  5th  section,  *  not  inconsistent  with  the  simple  fact 
Bcnption  Act.      •        .  . 

of  enjoyment,'  being  referable,  as  we  understand  the  statute,  to 

the  fact  of   enjoyment  as  before  stated  in  the  Act,   viz.,   an 

enjoyment  claimed  and  exercised  as  of  right." 

In  Onley  v.  Gardiner  (A),  the  Court  of  Exchequer  decided  that 
unity  of  actual  possession  was  inconsistent  with  the  simple  &ct 
of  enjoyment  as  of  right,  and,  therefore,  need  not  be  specially 
pleaded.  The  simple  fact  of  enjoyment,  referred  to  in  the  5th 
section,  is  an  enjoyment  as  of  right ;  and  proof  that  there  was  an 
occasional  unity  of  actual  possession  is  as  much  in  denial  of  that 
allegation  as  the  occasionally  asking  permission  would  be; 
[because  the  enjoyment  during  the  unity  of  possession  oould 
not  be  an  enjoyment  as  of  an  easement. 

The  disabilities  and  exceptions  mentioned  in  the  7th  and  8th 
sections  must  be  specially  replied  to  a  plea  imder  the  Act  (/) ;  so 
must  the  fact  that  the  enjoyment  was  under  a  statutory  right 
which  ceased  before  the  expiration  of  the  required  period  of  enjoy- 
ment (m),  or  that  the  servient  owner  and  his  agents  were  absent 
from  the  neighbourhood  and  ignorant  of  the  enjoyment  during 
the  whole  period  (w),  or,  in  short,  any  other  facts  which  would 
rebut  the  inference  of  a  right  by  prescription  or  grant.  The  7th 
and  8th  sections  only  apply  to  the  affirmative  easements  included 
in  the  2nd  section,  so  that  a  replication  imder  those  sections  to  a 
plea  claiming  an  easement  of  light  by  virtue  of  tweniy  years* 
enjoyment,  would  be  bad. 

Rejoinder  Rejoinder,'] — ^If  to  a  plea  of   user  for  twenty  years,  or  for 

sCTiption^Act.  ^^rty  yejurs,  a  tenancy  for  life  is  replied,  and  there  has  been  a 

user  for  the  one  or  other  of  those  periods  named  in  the  plea,  in 

addition  to  the  period  of  the  tenancy,  the  defendant  should  rejoin 

that  fact. 
Although  the  plea  alleged  an  enjoyment  '^next  before  the 

suit,"  such  rejoinder  would  be  good  (o). 

ik)  (1838),  4  M.  &  W.  498  ;  61  R.  R.      W.  796  ;  65  R.  R.  784. 
704.  (n)  See  sect.  1  of  the  Act. 

666  ;    1 6  K.  K.  582.  p^^  ^    Mumford  (1848),  11  Q,  B.  666; 

(m)  Kinloch  v.  Naiie  (1840),  6  M.  &       76  B.  R.  682. 
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(d)  Remedy  by  Injunction. 

The  remedy  which  was  afforded  at  law,  before  the  passing  of  Ground  for 
the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  126),  for  JS^c^X^ 
the  continuous  disturbance  of  easements  or  other  nuisances,  by  Equity, 
an  indefinite  series  of  actions,  was  obviously,  in  many  cases,  quite 
[inadequate;  and  the  Court  of  Chancery  has  always  exercised, 
and  the  High   Court  of    Justice  still    exercises,  the  power  of 
interfering,  by    injunction,   to    stop    the  whole    mischief    com- 
plained of  {p). 

The  foundation  of  the  plaintiff's  right  in  such  cases  being  a  Trial  at  law 
right  at  common  law,  the  Court   of    Chancery,  before  finally  ^^^^^ 
granting  equitable  relief,  at  one  time  required  that  the  legal 
right  of  the  person  seeking  relief  should  be  established  in  a  pro- 
ceeding at  law  {q).     But  that  Court  was  by  the  Chancery  Pro-  Chancery 
cedure  Act,  1852  (r),  empowered  to   determine  the  legal  right  Aa^i862. 
itself.     And  now,  by  the  Judicature  Act,  1873  («),  the  jurisdic-  Judicature 
tion  both  of  the  Court  of  Chancery  and  of  the  common  law  courts     ^* 
is  vested  in  the  High  Court  of  Justice,  which  has  power  to 
entertain  legal  and  equitable  claims  and  defences  alike. 

It  was  said  that,  if  what  is  complained  of  be  in  its  nature  Public  utility 
useful  and  necessary  to  the  public,  though  productive  of  incon-  ^^  "*«^®r- 
venience  to  individuals,  as  a  small-pox  hospital,  the  Court  will  not 
interfere  by  injunction ;  and  Balnea  v.  Baker  (f)  was  referred  to. 
But  in  that  case  there  does  not  appear  to  have  been  anything 
really  amounting  to  a  nuisance  at  all  (u) ;  and  the  judgment  of 
the  Vice-Chancellor  Wood  in  Attorney' General  v.  Birmingham 
Borough  Council  (x),  shows  that,  if  a  nuiscmce  be  proved  in  fact,  it 
is  immaterial  whether  the  nuisance  is  committed  for  the  benefit 
of  a  private  individual  or  many  (y).] 

(p)  Sobinson  v.  Lord  Byron  (1785),  1  though  it  was  a  ground  for  not  granting 

Bro.  0.  C.  683  (watercourse) ;   Thorpe  v.  an  interlocutory  injunction. 
Brun^fiU  (1873),  L.  R.  8  Ch.  660  (way) ;  (r)  16  &  16  Vict.  c.  86,  s.   62;   re- 

Arcedekne  v.  Kelk  (1868),  2  GifP.  683  ;  pealed  by  46  &  47  Vict.  c.  49. 
Herz  V.   Union  Bank  of  London  (1868),  (*)  36  &  37  Vict.  o.  66,  ss.  16,  24. 

ibid.  686,  and  Wilson  x.  Totvnend  (1861),  [t)  (1752),  Ambl.  163;    3  Atk.  760. 

30  L.  J.  Ch.  26  (light) ;  Hunt  v.  Peake  {u)  See  the  comments  of  Vioe-Chan- 

(1860),  1  Johns.  706  (natural  right  of  oeUor  Kindersley  in  Soltau  y.  De  Held 

support);     North-Eastern    Railway    v.  (1851),2Sim.N.8.atp.l48;  89R.R.246. 
mtiott  (1863),  10  H.  L.  C.  333  (easement  {x)  (1868),  4  Kay  k  J.  6'i8. 

of  support).  ly)  See  also  Alt.- Gen.  v.  Luton  (1866), 

{q)  See  judgments  in  Imperial  Gas  Co.  2  Jur.  N.  S.  180  ;   Lillt/white  v.  Trimmer 

V.  Broadbcnt  (l8o9),  7  H.  L.  C.  600.     It  (1867),  36  L.  J.  Ch.  525;  Att.-Gen.  v. 

never  was  a  ground  of  demurrer  that  Coln^y    Hatch    Lunatic   Asylum   (1868), 

the  legal  right  had  not  yet  been  tried,  L.  R.  4  Ch.  146  ;  Att.^Gen.  v.  Gee  (1870), 
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The  mere  fact  that  a  nuisance  is  of  a  pabUc  nature  will  not  in 
equity  more  than  in  law  prevent  indiyiduals  from  applying  to  the 
Court  for  protection,  if  they  sustain  special  damage  thereby.  "  It 
is  going  too  far,"  said  Lord  Eldon  in  Crowder  v.  Tinkler  (s),  **  to 
say  that,  if  a  plain  nuisanoe  is  attended  with  particular  and  special 
damage  to  an  individual,  producing  irreparable  damage,  that 
individual  shall  not  be  at  liberty  to  come  here  unless  the 
Attorney-General  chooses  to  accompany  hiuL"  Thus,  too,  in  the 
more  recent  case  of  Spencer  v.  London  and  Birmingham  Railway 
Co.  {a)y  it  was  held  that,  where  individuals  sustained  injury  from  a 
public  nuisance,  quite  distinct  from  that  which  was  inflicted  by  it 
on  the  public,  a  bill  might  be  filed  by  those  individuals  to  be 
relieved  from  the  nuisance  (6). 

Where  the  right  claimed  is  clearly  shown  to  exist  by  contract, 
express  or  implied,  and  the  contract  can  only  be  effectually  enforced 
by  injunction,  a  Court  of  Equity  will  interpose. 

In  Martin  v.  Niitkin(c)^  a  bill  was  filed  for  an  injunction 
against  the  churchwardens,  &c.  of  Hammersmith  ''to  stay  the 
ringing  of  the  five  o'clock  bell " :  the  Court  granted  the  injimotion 
during  the  lives  of  the  plaintiffs  and  the  survivors  of  them,  as  it 
appeared  that  the  defendants  had  agreed  not  to  ring  the  five 
o'clock  bell  upon  consideration  that  the  plaintiff  should  build  a 
cupola  to  the  church,  which  he  accordingly  did,  and  the  bell  was 
silenced  for  two  years,  after  which  the  annoyance  complained  of 
took  place  {d), 

[Where  the  injury  complained  of  is  trifling,  the  Court  will  not, 
even  at  the  present  day,  interfere  by  injunction. 


L.  R.  10  Eq.  131  ;  Vernon  v.  Vestry  of 
St.  Jatnes,  We*tmimter  (1879),  L.  R.  16 
Ch.  Div.  449  ;  Metropolitan  Asulum  Dis- 
trict V.  Hill  (1881),  L.  R.  6  App.  Caa. 
193  :  Alt. -Gen.  v.  Acton  Local  Board 
(1882),  L.  R.  22  Ch.  D.  221.  Distingruish 
Alt. 'Gen.  v.  Guardians  of  Poor  of  Union 
of  Dorking  (1882),  L.  R.  20  Ch.  Div. 
695,  where  the  nuisance  existed  before 
the  commencoment  of  the  defendants* 
powers ;  and  London  and  Brighton  Jtail, 
Co.  V.  Trutnan  0885),  L.  R.  11  App.  Caa. 
45,  where  the  Railway  Acts  are  treated 
as  expressly  authorizing'  a  nuisance. 

In  Att.'Gen.  v.  Corporation  of  Man- 
chester, ri893]  2  Ch.  87,  it  was  sug- 
gested, but  not  decided,  that  on  an 
application  to  restrain  a  public  nuisanoe 
fiome  weight  might  be  given  to  this  con- 
sideration ;  see  above,  p.  460 ;  and  see 
Att.'Gen.    v.    Nottingham    Corporation, 


[1904]  1  Ch.  673,  at  p.  681. 

(z)  (1816),  19  Ves.  621 ;  13  R.  R.  267. 

(a)  (1836),  8  Sim.  193 ;   42  R.  R.  169. 

(b)  Vide  etiam  Mayor  of  London  v. 
Bolt  (1799),  5  Ves.  129;  Sampson  r. 
Smith  (1838),  8  Sim.  272  ;  [SoUau  r.  Dt 
Meld  (1861).  2  Sim.  N.  8.  133  ;  89  R.  R. 
245;  Mayor  of  Liverpool  V.  CAorley  WaUr- 
works  Co.  (1852),  2  D.  M.  &  O.  852; 
Cook  r.  Mayor  qf  Bath  (1868),  L.  R.  6£q. 
177  ;  Fritz  V.  Eobion  (1880),  L.  R.  14  Ch. 
D.  542 ;  and  oases  cited  above,  p.  452, 
note  («). 

(<?)  (1724),  2  P.  Wms.  266. 

ji)  [Cf.  Tipping  y.  Eck^sley  (1855), 
2  K.  &  J.  264 ;  FhiUips  v.  Troehy  (1862), 
8  Jur.  N.  S.  711,  999;  3  Oiff.  632; 
Smart  v.  Jones  (1864),  33  L.  J.  N.  S.  C.  P. 
154  ;  Nuneaton  Local  Board  t.  General 
Sewage  Co.  (1876),  L.  R.  20  Bq.  127.] 
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[In  the  case  of  light,  the  Tiews  of  the  judges  as  to  what  con- 
stitutes an  injury  so  substantial  as  to  call  for  an  injunction  has 
varied  considerably. 

But  the  rule  is  now  clearly  established,  that  the  Court  will 
restrain  by  injunction,  not  indeed  a  trifling  or  immaterial  inter- 
ference with  the  legal  right  to  light,  but  any  obstruction  which  is 
calculated  to  render  the  dominant  tenement,  wherever  situate, 
substantially  less  fit  either  for  comfortable  use  and  enjoyment  as  a 
dwelliug-house  or  for  beneficial  use  and  occupation  as  a  place  of 
business  of  any  kind  (e). 

"I  cannot  myself,"  said  Vice-Chancellor  Wood  in  Dent  v. 
Auction  Mart  Co.  (/),  "  arrive  at  any  other  conclusion  than  this: 
that  where  substantial  damages  would  be  given  at  law,  as  distin- 
guished from  some  small  sum  of  £6,  £10,  or  £20,  this  Court  will 
interpose ;  and  on  this  ground,  that  it  cannot  be  contended  that 
those  who  are  minded  to  erect  a  building  that  will  inflict  an  injury 
upon  their  neighbour  have  a  right  to  purchase  him  out  without  any 
Act  of  Parliament  for  that  purpose  having  been  obtained." 

Where  the  light  obstructed  is  lateral  light,  it  naturally  requires 
more  evidence  to  prove  a  material  injury  than  when  the  light 
is  direct  (^). 

In  the  case  of  the  pollution  of  a  stream,  the  injunction  is  granted 
because  the  injury  is  continuous,  though  the  damage  recoverable 
may  be  merely  nominal  (A).] 

Where  the  injury  is  of  a  temporary  [or  trivial]  nature  only,  the 
Court  will   not  interfere   by  injunction  (i) ;    [but  a  temporary 


Remedy  by 
injunotion. 

Injury  moflt 
be  substantial. 
General  rule. 


ReenrriDg-or 

oontinuing 

injury. 


Temporary 
or  trivial 


injury. 


(f)  Above,  p.  671. 

(/)  (1866),  L.  R.  2  Eq.  at  p.  246; 
approved  by  Jessel,  M.  R.,  in  Aynslryv, 
Glover  (1874),  L.  R.  18  Eq.  at  p.  552. 

{g)  Clarke  v.  Clark  (1866),  L.  R.  1  Ch. 
16 ;  City  of  London  Brewery  Co,  v.  Ten- 
nant  (1873),  L.  R.  9  Gb.  212. 

(A)  Clowee  v.  North  8taford»hxre  Pot- 
teriee  Waterworks  Co.  (1872),  L.  R.  8  Ch. 
125,  142;  Pennington  v.  Brimop  Hall 
Coal  Co.  (1877),  26  W.  R.  874. 

(t)  Couhon  v.  White  (1743).  3  Atk.  21 ; 
[Att.'Gen.  v.  Sheffield  Go*  Conmmert'  Co. 
(1853),  3  D.  M.  &  G.  304 ;  Swaine  v. 
Great  Northern  Rail.  Co.  (1864),  10  Jur. 
N.  8.  191 ;  DureU  v.  PHtehard  (1866), 
L.  R.  1  Ch.  244 ;  Cooke  ▼.  Forbes  (1867), 
L.  R.  5  Eq.  166  ;  Att.-Gen,  v.  Cambridge 
Comumers'  Gas  Co.  (1868),  L.  R.  4  Ch.  71 ; 
Llandudno  Urban  District  Council  v. 
Woods,  [189J]  2  Ch.  706;  Behrens  r. 
RUhards,  [1905]  2  Ch.  614.     •*  Where," 


said  Wood,  L.  J.,  in  Att.'Gen,  v.  Cam^ 
bridge  Consumers'  Gas  Co.y  **the  Court 
interferes  by  way  of  injunotion  to  pre- 
vent an  injury  in  respect  of  which  there 
is  a  legal  remedy,  it  does  so  upon  two 
ground^,  which  are  of  a  totaUy  distinct 
character :  one  \a  that  the  injury  is  irre- 
parable, as  in  the  case  of  cutting  down 
trees ;  the  other,  that  the  injury  is  con- 
tinuous, and  so  continuous  that  the  Court 
acts  upon  the  same  principle  as  it  used 
in  older  times  with  reference  to  bills  of 
peace,  and  restrains  the  repeated  acts 
which  could  only  result  in  incessant 
actions,  the  continuous  character  of  the 
wrong  making  it  grievous  and  intoler- 
able. As  an  illustration  of  this  class  of 
case  I  may  refer  to  Soltau  y.  De  Held 
(2  Sim.  N.  8.  133  ;  89  R.  R.  245),  where 
the  annoyance  from  the  ringing  of  the 
bell  was  in  itself  slight,  but  it  was  so 
continuous  that  the  Court  thought  fit  to 
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-  estate  will  of  course  be  restrained  (Ar). 

In  Dent  v.  Auction  Mart  Co.  (/),  Wood,  V.-C,  says:  "I  may 
suggest  a  case  in  which  the  Court  would  probably  not  interfere 
(not  merely  where  the  right  is  of  short  duration^  for  I  have 
interfered  in  cases  of  very  short  duration  with  reference  to  the 
obstruction  of  light),  but  where  the  whole  of  the  property  is  about 
to  cease  inunediately,  as,  for  instance,  in  the  case  of  notice  given 
under  a  railway  Act  to  take  a  house,  when  the  house  is  about  to 
be  destroyed  and  razed  to  the  groimd  in  two  or  three  days'  time. 
That  is  one  of  the  cases  in  which  damages  might  be  given  at  law, 
and  yet  this  Court  would  not  think  it  right  to  interfere." 

An  injunction  to  restrain  an  obstruction  to  light  has  been 
granted  at  the  suit  of  a  yearly  tenant  (m),  and  of  a  tenant  whose 
lease  had  expired  after  the  obstruction,  but  who  had  agreed  to 
renew  (n) ;  and  in  Jones  v.  Chappell  {o)^  Jessel,  M.  B.,  said  that, 
so  far  as  he  was  aware,  it  had  never  been  decided  that  a  weekly 
tenant  could  not  have  an  injunction,  and  if  a  weekly  tenant  and 
his  landlord  were  to  join  in  a  suit  to  restrain  a  nuisance,  he  would 
not  find  the  slightest  difficulty  in  granting  an  injunction.     In 
Jacomh  v.  Knight  (p),  where  a  yearly  tenant  filed  a  bill  against 
adjoining  tenants  holding  imder  the  same  landlord  to  restrain  a 
slight  obstruction  to  light,  and  the  landlord  after  the  filing  of  the 
bill  gave  the  plaintiff  notice  to  quit,  so  that  at  the  time  of  the 
hearing  less  than  eight  months  of  the  tenancy  remained  unex- 
pired, Romilly,  M.  E.,  granted  a  mandatory  injunction ;  but  the 
Lords  Justices,  on  appeal,  taking  into  consideration  the  extent  of 
the  plaintiff's  interest,  and  the  balance  of  convenience  and  incon- 
venience, dismissed  the  bill  without  costs,  and  without  prejudice 
to  an  action  for  damages.     This  is  probably  a  case  in  which  the 
Court  would   now,  if    substantial    injury    were    shown,    award 
damages  in  lieu  of  an  injunction  {q). 

The  owner  of  a  house,  who  has  no  intention  of  residing  tiiere, 
may  have  an  injunction  against  an  obstruction  to  the  windows, 


arrest  the  nuisance  brevi  manu,  and 
save  the  complainant  all  further  annoy- 
ance "]. 

(k)  Goldstnid  v.  Tunhridge  WelU  Com' 
miasionera  (1866),  L.  R.  1  Gh.  349,  354. 

(/)  (1866),  L.  R.  2  Eq.  at  p.  247. 

(m)  Simper  v.  FoUy  (1862),  2  J.  &  H. 
556;  cf.  Inchbald  v.  Hobinson  (1869), 
L.  R.  4  Oh.  388. 


(«)  Gale  V.  Abbot  (1862),  8  Jup.  N.  S. 
987. 

{o)  (1876),  L.  R.  20  Eq.  589. 

(p)  (1863),  32  L.  J.  (N.  S.)  Oh.  601 ;  11 
W.  R.  812  ;  8  L.  T.  Rep.  N.  S.  621. 

(q)  See  below,  p.  609.  Ab  to  Uie 
persons  against  whom  an  injonction 
will  be  granted,  see  above,  p.  588. 
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[simply  on  the  ground  of  the  effect  of  such  an  obstruction  on  the    Remedy  by 
value  of  the  property  (r).  '- 

The  order  in  Yates  v.  Jack  (s),  which  was  until  recently  followed  Order  in 
in  cases  of  light  where  the  injury  arises  in  the  course  of  rebuilding 
the  servient  tenement,  restrained  the  defendant  '^  from  erecting 
any  building  so  as  to  darken,  injure  or  obstruct  any  of  the  ancient 
lights  of  the  plaintiffs  as  the  same  were  enjoyed  previously  to  the 
taking  down  by  the  defendant  of  his  buildings  on  the  opposite 
side  of  the  street,  and  also  from  permitting  to  remain  any  buildings 
already  erected  which  would  cause  any  such  obstruction."  Lord 
Cranworth  in  the  same  case,  following  Stokes  v.  City  Offices 
Company  (^),  added  a  proviso  enabling  the  parties  to  come  before 
the  chief  clerk  in  order  to  have  it  ascertained  whether  any  pro- 
posed addition  to  the  building  would  or  would  not  be  a  violation 
of  the  injunction ;  but  this  proviso  was  not  inserted  as  a  matter 
of  course  (u)  in  subsequent  orders. 

Since  it  was  definitely  laid  down  in  Colls  v.  Home  and  Colonial  Order  in 
Stores^  Ltd.  (a?),  that  the  easement  of  light  confers  only  the  "  right  ^^t  now  ^ 
to  be  protected  against  a  particular  form  of  nuisance,"  and  not  suitable, 
the  right  to  the  whole  of  the  light  as  it  was  previously  enjoyed, 
the  form  of  the  order  in  Yates  v.  Jack  is  not  appropriate  as  it 
stood.  It  was  disapproved  as  a  common  form  order  in  Colls^ 
Case  (y),  and  suggestions  for  an  alteration  in  the  form  of  order 
were  made  by  Lord  Macnaghten.  "The  common  form  of  order 
which  has  been  in  use  since  the  case  of  Yates  v.  Jack  is  not, 
I  think,  altogether  free  from  objection.  I  think  it  would  be 
better  that  the  order,  when  expressed  in  general  terms,  should 
restrain  the  defendant  from  erecting  any  building  so  as  to  cause 
a  nuisance  or  illegal  obstruction  to  the  plaintiff's  ancient  windows, 
as  the  same  existed  previously  to  the  taking  down  of  the  house 
which  formerly  stood  on  the  site  of  the  defendant's  new  buildings. 
If  the  action  is  brought  to  a  hearing  before  the  defendant's  new 
buildings  are  completed,  and  there  seems  to  be  good  ground  for 
the  plaintiff's  apprehensions,  an  order,  I  think,  might  be  con- 
veniently made  in  that  form  with  costs  up  to  the  hearing,  and 

(r)   Wilson  v.  Townend  (1860),  1  Dr.  &  (t)  (1865),  11  Jur.  N.  S.  660  ;  2  H.  & 

Sm.  324  ;  cf .  Ooldsmid  v.  TunWidge  Wells  M.  660. 

Improvement  Commissioners  (1866),  L.  R.  («)  Seton,  ubi  sup. 

1  Ch.  at  p.  365.     As  to  a  reyersioner,  ,.  rion^T  a    n   ito 

see  p.  682;  above.  W  t^^^*^  ^'  ^'  ^79. 

(«)  (1866),  L.  R.  1  Ch.  at  5.  298  ;  see  (y)  Per  Lord  Macnaghten,  at  p.  193  ; 

the    order    given    in    fuU    in    Seton's  per  Lord  Davey,  at  p.  201 ;  per  Lord 

Decrees,  6th  edit.  p.  566.  Lindley,  at  p.  207. 
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[liberty  to  the  plaintifE  within  a  fixed  time  after  completion  to 
apply  for  further  relief  by  way  of  mandatory  injunction  or 
damages,  as  he  may  be  advised." 

In  Anderson  v.  Francis  (s),  Swinfen  Eady,  J.,  following  the 
above  suggestions  of  Lord  Maonaghten,  granted  an  injunction 
restraining  the  defendants  from  erecting  any  building  so  as  to 
cause  a  nuisance  or  illegal  obstruction  to  the  plaintiffs'  ancient 
windows  as  the  same  existed  previously  to  the  commencement 
of  the  alterations  in  the  defendants'  buildings.  The  defendants 
were  ordered  to  pay  the  costs  of  the  action  up  to  and  including 
the  hearing,  and  liberty  was  given  to  the  plaintiffs  to  apply,  not 
later  than  three  calendar  months  after  receiving  notice  from  the 
defendants  that  their  new  building  had  been  completed^  for  further 
relief  by  way  of  mandatory  injunction  or  damages,  as  they  might 
be  advised ;  and  the  oixier  in  the  form  suggested  by  Lord  Mac- 
naghten  has  now  been  adopted  as  the  common  form  order  (a). 

It  is  improper  to  couple  together  " light  and  air**  in  every 
case ;  an  injunction  to  protect  air  is  not  granted  unless  a  separate 
case  be  made  for  it  (b). 

There  are  cases  (c)  where  the  Court,  after  deciding  that  there 
is  an  obstruction  to  be  restrained,  has,  by  consent  of  the  parties, 
referred  it  to  a  surveyor  to  say  what  alteration  will  be  sufficient 
to  remedy  the  obstruction. 

In  Abbott  V.  Holloicay  (cf),  an  order  was  by  consent  made  to 
refer  it  to  an  independent  surveyor  to  determine  whether  the 
erection  of  the  defendants'  buildings,  having  regard  to  the  increased 
height  thereof,  would  depreciate  to  any  and  what  extent  the  value 
of  the  plaintifPs'  premises ;  the  defendants  to  pay  to  the  plaintifb 
the  sum  (if  any)  so  determined ;  the  surveyor  to  be  agreed  upon 
by  the  parties,  or  in  default  to  be  appointed  by  the  judge,  and  his 
fees  to  be  borne  by  the  parties  equally ;  the  defendants  to  pay  the 
plaintiffs'  taxed  costs  of  the  action ;  the  surveyor  not  to  be  attended 
by  anyone  on  behalf  of  the  parties,  or  to  take  evidence. 

It  is  not  the  practice  of  the  Court  on  interlocutory  motion  to 
appoint  an  expert  to  report  to  the  Court  at  the  trial  of  the  action  (e). 


(c)  (1906),  W.  N.  160. 

(a)  See  the  orders  made  in  Higgina  t. 
Bett»,  [1906]  2  Ch.  217;  Andrews  v. 
^ai^,  [1907]  2  Ch.  500,  510. 

{b)  See  Lord  Selbome'8  obsenrations 
in  City  of  London  Brewery  Co,  v.  Tennant 
(1873),  L.  K.  9  Ch.  at  p.  220 ;  Baxter  v. 
Bowir  (1876),  44  L.  J.  Ch.  626 ;  23  W.  B. 
806;   and  Cable  v.  Bryaht,  [1908]  1  Ch. 


269. 

(c)  Jessel  T.  Chaplm  (1866),  2  Jar. 
N.  8.  931 ;  Ait.'Oen.  v.  Merthyr  Tydfi 
Local  Board  (1870),  6  Weekly  Notes, 
148 ;  bat  see  Att.-Oen,  y.  Colney  Sateh 
(1868),  L.  R.  4  Ch.  146. 

(rf)  (1904),  W.  N.  124. 

{eJBaUie  Co.  t.  Sitigts^m  (1876),  24 
W.  K.  390.  where  Jessel,  M.  R.,  pointed 
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[But  in   Colls  V.   H^me  and  Colonial  Stores,  Ltd,  {/),   Lord    Remedy  by 
Macnaghten  made  the  following  observations  {g) : — "  It  will  be 


observed  that  in  Back  v.  Stacey  (A),  the  learned  judge  told  the  ^^^^^*^ 
jury  who  had  viewed  the  premises,  that  they  were  to  judge  rather 
from  their  own  ocular  observation  than  from  the  t^timony  of  any 
witnesses,  however  respectable,  of  the  degree  of  diminution  which 
the  plaintiff's  ancient  light  had  undergone.  Now  a  judge  who 
exercises  the  functions  of  both  judge  and  jury  cannot  be  expected 
to  view  the  premises  himself,  even  if  he  considers  himself  an  expert 
in  such  matters.  But  I  have  often  wondered  why  the  Court  does 
not  more  frequently  avail  itself  of  the  power  of  calling  in  a 
competent  adviser  to  report  to  the  Court  upon  the  question.  There 
are  plenty  of  experienced  surveyors  accustomed  to  deal  with  large 
properties  in  London  who  might  be  trusted  to  make  a  perfectly 
fair  and  impartial  report,  subject,  of  course,  to  examination  in 
Court  if  required.  I  am  not  in  the  least  surprised  that  the  plain- 
tiffs in  the  present  case  objected  to  a  report  from  a  disinterested 
surveyor,  but  in  my  opinion  the  Court  ought  to  have  obtained  such 
a  report  for  its  own  guidance." 

It  is  doubtful  whether  a  judge  should  himself  visit  the  pre-  Inspection 
nuses  in  question  and  use  his  own  senses  to  ascertain  whether  an    ^  J^^fl^* 
injury  has  been  committed ;  for  he  may  be  mistaken,  and  it  is  his 
duty  to  decide  on  sworn  evidence  (t). 

The  question,  whether  the  Court  of  Chancery  will  interfere  Interlocutory 
interlocutorily  by  injunction  before  the  plaintiff's  right  is  decided  '^J^cticn. 
one  way  or  the  other  by  a  trial,  is  one  depending  upon  the  dis- 
cretion of  the  Court,  having  regard  to  all  the  circumstances, 
including  the  clearness,  extent  and  amount  of  the  plaintiff's 
right,  the  injury  which  he  is  likely  to  sustain,  his  promptness  in 
complaining,  and  a  comparison  of  the  injury  likely  to  result  to  the 
plaintiff  or  defendant  respectively,  in  case  the  ultimate  issue  should 

ont  that  in  Ktlk  v.  Pearson  (1871),  L.  R.  motion,  or  hearing  of  the  said  action, 

6  Gh.  809,  the  motion  was  treated  as  the  both   parties  are  to    be    at   liberty  to 

hearing,  and  said  that  this  was  probably  examine  the  said  referee  yiv^  yoce.  *  *  See, 

BO  in  Cartwright  v.  Last  (1876),  Seton*s  howerer,  Leech  v.  Schweder  (1874),  L.  R. 

Decrees,   ed.   6,   p.  667 ;  W.  N.  1876,  9  Ch.  4b3. 

p.  60.    The  order  in  the  last-mentioned  if\  [1904]  A.  C.  179. 

case  was  made  upon  motion,  but  con-  ,  ^  j.  .,   ^   iqo  ' 

duded:    "and  it  is  ordered   that  the  ^^^  ibid.  p.  19Z. 

further  hearing  of  the  said  motion  do  W  (1826),  2  C.  &  P.  465;    31  R.  R. 

stand  over  until  after  such  report  as  ^7^- 

aforesaid  shall  have  been  made,  when  (i)  Jackson  \.  Duke  of  NevD€attU(\%^)^ 

any  of  the  parties  are  to  be  at  liberty  to  3  Be  G.  J.  &  S.  275 ;  10  Jur.  N.  S.  688  ; 

apply  to  have  this  action  disposed  of,  Leech  v.  Schweder  (1874),  22  W.  R.  292 ; 

and  at  such  further  hearing  of  the  said  43  L.  J.  Ch.  232. 
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S^^on^    [be  in  his  favour,  by  reason  of  the  refusal  or  the  granting  of 

I — the  injunction,  as  the  case  may  be  (k).     And  the  provision  in  the 

injunc5oii7  Judicature  Act,  1873  (/),  which  empowers  the  High  Court  of 
Justice  to  grant  an  interlocutory  injunction  "  in  all  oases  in  which 
it  shall  appear  to  the  Court  to  be  just  or  convenient  that  such 
order  should  be  made,"  is  not  intended  to  disturb  the  settled  prin- 
ciples on  which  iujtinctions  were  formerly  granted  or  refused  (w). 
It  is  as  to  this  class  of  injunctions  that  the  learned  author  observed 
that,]  as  a  general  rule.  Courts  of  Equity  will  interfere  by 
injunction  in  those  cases  of  disturbance  of  easements  only  where 
the  right  of  the  party  complaining  is  clearly  established,  and  the 
injury  which  he  must  necessarily  sustain,  if  the  work  be  allowed 
to  proceed,  is  of  such  a  nature  that  no  adequate  compensation 
can  be  afforded  by  damages  only,  and  "  where  delay  itself  would 
be  a  wrong"  (n). 

"  The  leading  principle,"  said  Lord  Brougham  in  Blakemore  v. 
Glamorganshire  Canal  Navigation  (o),  "  on  which  I  proceed  in 
dealing  with  this  application, — ^the  principle  which,  I  humbly 
conceive,  ought,  generally  speaking,  to  be  the  guide  of  the  Court 
and  to  limit  its  discretion  in  granting  injunctions,  at  least  where 
no  special  circumstances  occur, — is,  that  such  a  restraint  shall  be 
imposed  as  may  suffice  to  stop  the  mischief  complained  of,  and, 
where  it  is  to  stay  injury,  to  keep  things  as  they  are  for  the 
present." 

[It  is  no  longer  necessary,  in  order  that  an  interlocutory  in- 
junction may  be  obtained,  that  the  evidence  of  right  shall  be 
conclusive ;  but  a  primft  facie  case  must  be  made  out,  and  the 
Court  must  be  satisfied  that  there  is  a  question  to  be  tried  at  the 
hearing  (^). 
Undertaking  Where  the  plaintiff  obtains  an  interlocutory  injunction,  an  under- 
*^^*  taking  by  him  to  abide  by  any  order  which  the  Court  may  make 
as  to  damages,  in  case  the  Court  should  afterwards  be  of  opinion 
that  the  defendants  have  sustained  any,  by  reason  of  the  order, 

{k)  See  2  Daniell,  Chancery  Practice,  (n)   Per   Sir  T.  Plumer,  M.  R.,  in 

7th  edit.  1360.  WymtanUy  v.  Lee  (1818),  2  Ler.  332; 

(/)  36  &  37  Vict.  c.  66,  8.  25,  sub- 8.  8.  [cf.  Mogul  Uteamship   Co.  v.  McGregitr, 

(m)  See  BeddoiD  v.  Bed4ow  (1878),  L.  R.  Oow  #  Co.  (1885),  L.  R.  15  Q.  B.  D.  476]. 

L^.7o-^^h:^;?::t?.TS?e  28M^^li''^-*^"-^''*-^^^-'- 

L.  J. ;  Gaskin  v.  Both  (IStC L.  R.  13  ^89,  Preface  vi. 

Ch.  Div.  324  ;  Fletcher  v.  Rodger8(\%n),  {p)Fteston  v.  Luck  (1844),  L.  R.  27 

27  W.  R.  97.     And  cf.  North  London  Ch.  Div.  at  p.  506,  per  Cotton,  L.  J. ; 

Rail.    Co.  V.   Great  Northern    Rail.    Ch.  Challender  v.  Royle  (1887),  L.  R.  36  Ch, 

(1883),  L.  R.  11  Q.  B.  Div.  30.  Div.  425. 
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[which  the  plaintiff  ought  to  pay,  is  inserted  in  the  order  as  a    Remedy  by 
matter  of  oonrse  (q) ;  and  where  an  interlocutory  injunction  has 


been  granted  on  such  an  undertaking,  and  it  is  afterwards  held  j^^^^—J^ 
at  the  trial  that  the  plaintiff  is  not  entitled  to  an  injunction,  an 
inquiry  as  to  damages  may  he  directed,  even  though  the  plaintiff 
obtained  the  order  without  any  misrepresentation,  concealment,  or 
default  (r). 

In  some  cases  the  Court  has  ordered  a  motion  for  an  interim  Underbakizig 
injunction  to  stand  over  until  the  trial,  on  the  defendant  under-  ^  ^  ^^^' 
taking  to  abide  by  any  order  which  may  be  made  at  the  trial  as 
to  pulling  down  the  additional  buildings  to  be  erected  (s) ;  but 
no  such  undertaking  is  required  in  order  to  foimd  the  jurisdiction 
of  the  Court  over  buildings  erected  after  the  commencement  of 
the  action  {t).'] 

A  distinction  has  been  taken  in  some   cases  between  those  if andatory 
injunctions  which  merely  prevent  the  doing  of  an  act,  and  those  "*J'^<^^<^'^- 
the  consequence  of  which,  either  directly  or  indirectly,  will  be  to 
compel  a  party  to  do  some  act,  as  to  fill  up  a  ditch  (w),  or  pull 
down  a  wall  {x} ;  the  former  being  granted  on  motion,  the  latter 
[formerly]  on  decree  only. 

This  distinction,  however,  though  recognized,  does  not  appear 
to  have  been  strictiy  attended  to:  indeed,  in  one  case(y).  Lord 
Eldon,  though  he  refused  the  order,  as  prayed,  "  to  restrain 
the  defendant  from  continuing  to  keep  certain  roads  out  of 
repair,"  purposely  made  an  order  in  such  a  form  as  to  have 
the  'Same  effect,  by  making  it  difficult  for  the  defendant  to 
avoid  completely  repairing  his  works.  "  I  take  leave,"  said  Lord 
Brougham,  in  commenting  on  this  case,  in  his  judgment  in  Blake- 
more  V.  Olamorgamhire  Canal  Navigation  (2),  "  to  agree  with  Lord 
Lyndhurst  in  the  opinion  that,  if  this  Court  has  this  jurisdiction, 
it  would  be  better  to  exercise  it  directly  and  at  once ;  and  I  will 

(q)  Chappell  v.  Davidson  (1856),  8  D.  (1876),  I.  R.  10  Eq.  113 ;  24  W.  R.  Diif. 

M.  &  a.  1 ;  Graham  v.  CampbeU  (1878),  «6 ;  Greenwood  v.  Momaey  (1886),  L.  R. 

L.  R.  7  Ch.  Diy.  490.  33  Ch.  D.  471. 

(r)  Griffith  v.  Blake  (1884),  L.  R.  27  («)  Itodinson  v.  Lord  Byron  (1785),  1 

Ch.  Div.  474,  where  the  Lords  Justioee  Bro.  C.  C.  588. 

dissented  from  an  opiDion  to  the  contrary  (x)  Jtt/der  v.  Bentham  (1760),  1  Vea. 

expressed  by  Jessel,  K.  R.,  in  Smith  y.  sen.  513. 

Day  (1882),  L.  R.  21  Ch.  Div.  421.  (y)  Lane  v.  Newdigate  (1804),  10  Ves. 

(«)   WiUon  V.  Townend  (1860),  1  Dr.  k  192  ;  7  R.  R.  381. 

Sm.  324.  (r)  (1832),  1  My.  &  Kee.  184  ;  36 R.  R. 

(t)  Smith  V.  Day  (1880),  L.  R.  13  Ch.  289,  Preface  vi. ;  [cf.  the  observations  of 

Div.  651  ;  cf.  Aynsley  v.  Glover  (1874),  Jessel,  M.  R.,  in  Smith  v.  Smith  (1875) 

L.  R.  18  Eq.  544,  at  p.  553,  per  Jessel,  L.  R.  20  Eq.  at  p.  504 ;  and  Bidwell  y. 

H.  R. ;  Maekey  y.  SeoUish  Widow'  Fund  Eolden  (1890),  63  L.  T.  104.] 
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injunction. 
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injunction 
granted  on 
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Lord  Cairns' 
Act. 


further  take  leave  to  add,  that  the  having  reoourse  to  a  roundabout 
mode  of  obtaining  the  object  seems  to  oast  a  doubt  on  the  juriadio- 
tion."  The  question  of  jurisdiction  his  Lordship  does  not  expressly 
decide ;  "  although,"  he  continues,  "  we  have  no  right  to  say  there 
is  not  a  precedent  for  taking  a  similar  course  here,  yet  surely 
we  may  pause,  and,  without  denying  the  jurisdiction,  dedine  to 
exercise  it." 

[The  Court  has  now  departed  from  the  "roundabout  mode,"  and 
where  an  injunction  is  granted,  the  efEect  of  which  is  to  require 
the  performance  of  a  certain  act,  such  as  the  pulling  down  and 
removal  of  buildings,  the  order  is  made  in  a  direct  mandatory 
form,  and  not  in  the  indirect  form  hitherto  in  use  {a). 

The  jurisdiction  to  grant  a  mandatory  injunction,  even  on  inter- 
locutory motion,  has,  in  recent  years,  often  been  asserted.  And 
— although  the  jurisdiction  has  not  been  exercised  on  motion 
except  in  grave  and  urgent  cases  (A),  or  when  the  defendant  has 
endeavoured  to  anticipate  the  action  of  the  Court  by  hurrying  on 
his  building  after  litigation  has  commenced  (c), — it  seems  that,  but 
for  the  statute  to  be  hereafter  referred  to,  the  Court  would  feel 
bound,  on  the  hearing  of  a  suit  where  no  acquiescence  {d)  was 
shown,  to  order  the  demolition  of  buildings  erected  in  defiance  of 
a  legal  right  and  to  the  grave  and  serious  injury  of  the  person 
entitled  to  such  right  (^), — and  that,  whether  the  buildings  were 
or  were  not  completed  before  action  brought  (/).  To  refuse  a 
mandatory  injunction  in  such  a  case  would  have  been  to  enable  a 
servient  owner,  by  the  exercise  of  diligence  or  contrivance,  to  buy 
out  the  dominant  owner  against  his  wiU. 

By  the  statute  (g)  commonly  called  Lord  Cairns'  Act,  it  was 
enacted  as  follows : — 


(a)  JaektoH  y.  Normanby  Brick  Co,j 
[18991  1  Ch.  438;  Seton  on  Decrees, 
tUi  edit.  p.  565. 

(A)  £arl  of  Mexborouffh  v.  Boicer  (1 843) , 
7  Beav.  197 ;  64  R.  R.  34 ;  ffertet/  v. 
Smith  (1855),  1  K.&J.389;  WentminsUr 
Brymbo  Coal  and  Coke  Co,  y.  Clayton 
(1867),  39  L.  J.  Ch.  476 ;  Beadel  y.  Perry 
(1866),  L.  R.  3  Eq.  465. 

(c)  Daniel  v.  Ferguson,  [1891]  2  Ch. 
27;  Von  Joel  y.  Hornsey,  [1895]  2  Ch. 
774.  Cf.  Keeble  v.  Foole  (1898),  105 
L.  T.  474;  42  Sol.  Jour.  791. 

(d)  Below,  p.  611. 

(«)  See  Jaeomb  y.  Knight  (1863),  9 
Jur.  N.  S.  529 ;  82  L.  J.  N.  S.  Ch.  601 ; 
lond<m  and  North  Wwt*m  Bail,  Co,  y. 


Lancashire  and  Torkshirs  Bail.  Co,  (1867), 
L.  R.  4  Eq.  174  ;  Holmes  y,  Upton  {ISiO), 
L.  R.  9  Ch.  214, n. ;  Smithy.Smith  (1875), 
L.  R.  20  Eq.  at  p.  504,  per  Jessel  M.  R. ; 
Price  y.  Bala  .and  Festiniog  Bail.  Of, 
(1884).  50  L.  T.  Rep.  787  ;  Shiely.  God- 
frey, W.  N.  (1893),  p.  115.  Cf.  aiJM 
y.  Molt,  [1899]  1  Ch.  698. 

(/)  Durell  V.  Pritchard  (1865),  L.  B. 
1  Ch.  244 :  notwithstanding  Heere  y. 
Guest  (1836),  1  Myl.  &  Cr.  516;  law- 
renee  v.  Austin  (1865),  11  Jur.  N.  S.  576 ; 
and  Curriers*  Co.  y.  Corbett  (1865),  11 
Jur.N.  S.  719.  See  City  of  London  Brewery 
Co.  y.  Tennant  (1873),  L.  R.  9  Ch.  212. 

(g)  21  k  22  Vict.  c.  27,  s.  2.  Thifl 
Act  was  in  terms  repealed  hj  the  Statute 
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["  In  all  oases  in  which  the  Court  of  Chancery  (A)  has  juris-    ?'?™^  ^7 

diction  to  entertain  an  application  for  an  injunction  against  a  — 1- 

breach  of  any  covenant,  contract  or  agreement,  or  against  the  Act  ™" 
commission  or  continuance  of  any  wrongful  act,  or  for  the  specific 
performance  of  any  covenant,  contract  or  agreement,  it  shall  be 
lawful  for  the  same  Court,  if  it  shall  think  fit,  to  award  damages 
to  the  party  injured,  either  in  addition  to  or  in  substitution  for 
such  injunction  or  specific  performance,  and  such  damages  may  be 
assessed  in  such  manner  as  the  Court  shall  direct." 

Upon  this,  it  has  been  held  that,  unless  a  case  is  made  for  an  l>oe8  not 
injunction — i.e.,  if  the  injury  complained  of  is  so  trifling  that,  oaae  made  for 
even  if  the  Act  had  not  been  passed,  no  injunction  would  have  "^junction, 
been  granted  (t),  or  if  the  plaintiff  is  disentitled  by  acquiescence 
from  obtaining  an  injunction  (A),  the  Court  cannot  under  the  Act 
award  damages. 

But  upon  the  further  question,  in  what  cases  the  Act  does  apply,  ^  "^^^  <»«e8 
the  decisions  have  been  somewhat  conflicting.  In  former  editions 
of  this  treatise  the  question  was  propounded  whether,  given  a  case 
in  which  the  defendant  is  clearly  in  the  wrong,  and  where  an 
appreciable  amount  of  damage,  according  to  the  principles  above 
stated  (/),  will  result  to  the  plaintiff  if  the  wrong  be  allowed  to 
continue,  but  in  which,  on  a  comparison  of  this  damage  with  the 
damage  which  an  injunction  will  cause  to  the  defendant,  the 
latter  greatly  preponderates,  the  Court  will  look  to  the  defendant's 
interest  as  well  as  to  the  plaintiff's,  and  allow  the  defendant  to 
continue  the  injury  on  paying  damages  for  his  wrong.  It  was 
submitted  that  to  answer  this  question  in  the  affirmative  would  be 
to  permit  one  of  two  neighbours  to  effect  a  compulsory  purchase  of 
the  rights  of  the  other — ^a  power  which  is  generally  given  only 

Law  Revision  Act,  1883;   but  the  juris-  (1876),  L.  R.  19  Eq.  616.    See  CUf/  of 

diction  created  bj  the  Act  is  not  affected  Lotidon  Brewery  Co,  t.   Tetinant  (1873), 

by  the  repeal  (per  Baggpullay,  L.  J.,  in  L.  R.  9  Ch.  212.    These  dedsions  do  not 

SayevB  v.  Collyer  (1884),  L.  R.  28  Ch.  apply  to  the  jurisdiction  of  the  High 

Diy.   103).     See  and  consider  FriU  r.  Court,  under  the  Judicature  Acts,  to 

Hobton  (1880),  L.  R.  14  Ch.  D.   542 ;  award  damages  for  past  injury  ;  but  so 

Sfrrao  v.  Noel  (1885),  L.  R.  15  Q.  B.  D.  far  as  the  power  of  the  Chancery  Diri. 

549 ;  Dodd  r,  Myert  (1884),  28  Sol.  Jour,  sion  to  award  damages  in  lieu  of  an  in- 

772.  junction — i.«.,  damages  for    past    and 

{h)  Now  the  Chancery  Diyision  of  the  future  loss— stiU  survives,  the  decisions 

High  Court  of  Justice.  are  still  applicable.    See  Kino  v.  Rudkin 

(i)  iMwrenee  t.  Austin  (1865),  11  Jur.  (1877),  L.  R.  6  Ch.  D.  160. 

N.  S.  676  ;  DureU  v.  FHUhard  (1866),  {k)  Smith  v.  Smith  (UU),  L.  R.  20 

L.  R.  1  Ch.  at  p.  252 ;  Eindley  v.  Emery  Eq.  at  p.  503,  per  Jeesel,  M.  R.    Cf . 

(1865),  L.  R.   1  Eq.  52 ;    Ayntley  v.  Froetor  v.  BayUy  (1889),  L.  R.  42  Ch. 

Glover  (1874},  L.  R.  18  Eq.  544;  Lady  Div.  390. 

StmUy  ofAlderley  y.  Earl  of  Shrewsbury  (/)  Page  600. 

G.  39 
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DISTUBBANCE  OF  EASEMENTS. 


Bemedjbj 
injunction. 

Lord  Cairnfi' 
Act. 


Defendant 
bailding*  with 
hia  eyes  open 
not  let  off  with 
damages. 


Otherwifie,  no 
settled  role. 


[where  it  is  for  the  public  benefit;  while  to  answer  it  in  the 
negative  would  be  to  neutralize  or  greatly  diminish  the  effect  of 
the  Act. 

It  seems  that  the  answer  to  this  question  is  in  the  negative  in 
the  case  of  prohibitory  injunctions  {m) ;  in  the  case  of  mandatory 
injunctions  it  depends  upon  the  conduct  of  the  defendant,  and 
whether  the  injury  to  the  plaintiff  is  trivial  and  can  be  fcdrly 
compensated  by  money  damages. 

Where  the  defendant  has  erected  or  substantially  erected  his 
building,  either  after  action  brought,  or  otherwise  with  notice  of 
the  plaintiff's  right  and  in  defiance  of  his  protests,  the  judges  have 
absolutely  refused  to  allow  him  to  compensate  the  plaintiff  with 
damages,  but  have  forced  him  to  pull  down  his  buildings  («). 

But,  except  for  such  cases  of  wilful  breach  of  .'duty,  the  Courts 
have  declined  to  fetter  their  discretion  by  laying  down  any  absolute 
rule  and  have  considered  each  csise  upon  its  own  circumstances. 
The  tendency  of  the  earlier  decisions  (o)  was  to  award  damages  in 
preference  to  a  mandatory  injunction  whenever  the  injury  to  the 
plaintiff  could  be  reasonably  estimated  in  money — whenever,  in 
fact,  the  injury  was  not  "  irreparable  "  except  by  the  restoration 
of  the  status  quo  ante.  But,  more  recently,  the  inclination  of  the 
judges  appears  to  have  been  to  exercise  the  discretion  only  in  cases 
where  the  damage  to  the  plaintiff,  although  not  so  trifling  as 
to  exclude  the  jurisdiction  altogether,  is  yet  small  in  amount 
and  capable  of  being  amply  compensated  by  a  money  payment, 
and  when  there  are  special  circumstances  which  would  make  it 
oppressive  to  grant  an  injunction  {p). 


(«)  Cowper  V.  ZaidUr,  [1903]  2  Ch. 
337. 

(«)  Smith  T.  Smith  (1876),  L.  R.  20 
Eq.  600;  Krehl  v.  Burrell  (1878),  L.  R. 
7  Ch.  D.  661 ;  11  Ch.  Div.  146  ;  Oaskin 
V.  Ball*  (1879),  L.  R.  13  Ch.  Div.  324; 
Greenwood  v.  Homsey  (1886),  L.  R.  33 
Ch.  D.  471  ;  Lawrence  v.  Horton  (1890), 
69  L.  J.  Ch.  440 ;  62  L.  T.  749  ;  38  W.  R. 
655  ;  Parker  t.  Stanley  (1902),  60  W.  R. 
282 ;  and  see  note  {c),  p.  608. 

(o)  Johnson  v.  Wyatt  (1863),  9  Jur. 
N.  S.  1333  ;  Isenberg  v.  Ea»t  India  House 
Estate  Co.  (1863),  10  Jur.  N.  8.  221 ;  33 
L.  J.  N.  8.  Ch.  392  ;  Bowes  v.  Law  (1870), 
L.  R   9  Eq.  636  ;  Batt  v.  Earl  of  Derby 

il874),  referred  to  by  JesBel,  M.  R.,  at 
J.  R.  18  Eq.  p.  556,  and  by  Kekewioh, 
J.,  at  63  L.  T.  381 ;  Lady  Stanley  of 
AlderUy  t.  Earl  of  Shrewsbury  (1876), 


L.  R.  19  Eq.  616 ;  National  FrwincisU 
Flats  Glass  Insurance  Co.  r.  FrudentuU 
Assurance  Co,  (1877),  L.  R.  6  Oi.  D. 
767  ;  Holland  t.  Worley  (lt>84),  L.  R.  26 
Ch.  D.  678. 

[p)  Senior  v.  Pawson  (1866),  L.  R.  S 
Eq.  330  ;  AynsUy  v.  Glover  (1874),  L.  R. 
18  Eq.  at  p.  664  ;  Smith  v.  Smith  (1875), 
L.  R.  20  Eq.  600  ;  Allen  v.  Ayrts 
(1884),  W.  N.  p.  242;  Dicker  r.  P^ham 

El;,  63  L.  T.  379:  Martin  r.  Pries, 
I]  1  Ch.  276;  Shelfer  t.  Oty  of 
on  Electric  Lighting  Co.^  [1896]  1 
Ch.  287  ;  Young  v.  Star  Omnibus  Co., 
Ltd.  (1902),  86  L.  T.  41 ;  Covper  t. 
Laidler,  [1903]  2  Ch.  337  ;  Colls  v.  Hems 
and  Colonial  Stores,  Ltd.,  [1904]  A.  C. 
192  (per  Lord  Macnaghten),  212  (per 
Lord  Lindley) ;  Kine  v.  Jolly,  [1906]  1 
Ch.  480;  afld.  [1907]  A.  C.  1. 
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[It  seems  that  damages  might  be  awarded  under  the  Aot  even    Remedy  by 

for  injury  done  after  the  issue  of  the  writ  (q),  and  possibly  for 1 

injury  which  may  be  expected  to  accrue  after  judgment  (r).  ^^ot"^* 

In  some  cases,  even  though  there  has  been  no   such  acqui-  injury  after 
escenoe  as  to  amount  to  a  constructive  grant  of  a  right  (s),  the  ^oy^i^^ 
plaintiff  may  be  barred  by  delay  from  obtaining  a  remedy  by  Laches. 
injunction  {t).'] 


(q)  Davenpwrt  r.  Uplands  (1865),  L.  R.  Cooper  v.  Huhbuck  (I860),  30  Beav.  160 ; 

1  Eq.  302 ;  Fi-itz  v.  JEToAwm  (1880),  L.  R.  Gaakin  v.  Balls  (1879),  L.  R.  13  Ch.  Div. 

14  Ch.  D.  642.  324 ;   Young  v.  Star  Omnibus  Co,,  Ltd., 

(r)  See  Dicker  v.  Popham,  ubi  sup.  ubi  sup.     But  see  Eogg  v.  Scott  (1874), 


!;i 


As  to  which,  see  above,  p.  65.  L.  B.  18  Eq.  414,  and  the  cases  there 

Wiekt  T.  Ema  (1869),  Johns.  372 ;      dted. 
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ABANDONMENT.    See  ExmrQTnBHMKRT. 

ABATEMENT  OF  NUISANCE  OR  OBSTRUCTION,  676  et  eeq. 
apprehended  injury,  whether  justifies,  674. 
bj  person  injured  is  justified,  676. 
oare  required  in,  417,  678. 
disposal  of  material  alter,  679. 
on  neighbour's  soil,  676,  677. 
on  own  soil,  677. 
request  to  remove,  in  what  case  required,  678,  688. 

either  to  lessor  or  lessee  sufficient,  678. 
trespass  for  purpose  of,  justified,  676.        ^^^ 

when  notice  of^ould  be  given,  678. 
unneoessaiy  damage  not  to  be  dpne  in,  678. 

whether  difference  herein  in  respect  of  public  nuisance,  678. 
when  justified  by  danger  or  apprehension  of  disturbance,  674. 

ABUTTALS, 

in  conveyance,  easement  implied  from,  112. 

ACCESSIONS 

to  natural  stream,  right  to,  307. 

ACCIDENT.    See  Aonov ;  Aor  of  Gk>D. 

ACQUIESCENCE, 

breach  of  restrictive  covenant  in,  may  operate  as  release,  83. 
by  person  incapable  of  resisting  will  not  be  inferred,  216. 
Effect  m  equity f  ttaofold, 

1.  To  give  title  to  easement,  66. 

by  company,  69. 
by  infant,  69. 
by  reversioner,  69. 
what  amounts  to,  67. 

2.  To  prevent  Court  from  aiding  enforcement  of  right,  611. 

what  amounts  to,  668. 
JEffeet  of,  at  law, 

in  acts  adverse  to  the  existence  of  easements,  81,  46,  619,  668. 

what  amounts  to,  668. 
in  interruption  of  enjoyment,  under  Prescription  Act,  206,  234. 

ACQUIRED  EASEMENTS 
in  running  water,  239. 
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ACQUISITION  OF  EASEMENTS,  29  et  »eq.    See  Gbaht  ;  Pbbbobittioh. 
by  grant,  oonstmctive,  65. 
express,  30,  77. 
in  equity,  63. 

may  be  by  ag^reement  without  deed,  63. 
must  be  under  seal  at  common  law,  30,  49  et  eeq, 
except  in  oaae  of  oo-paroenen,  30. 
implied.  111. 

by  aoquieecence,  66. 

of  continuoufl  and  apparent  easements,  115. 
of  ways,  137. 

on  dii^>osition  by  will,  126,  146,  153,  154. 
lost,  191. 

not  put  an  end  to  by  Prescription  Act,  199. 
title  may  be  obtained  by,  after  twenty  years'  enjoyment, 
191,  192,  197,  225. 
by  parol  agreement, 
at  law,  30. 

revocable,  31,  48. 

but  reasonable   notice  of   revocation   must   be 
griven,  63. 
in  equity,  63. 
by  prescription,  185. 

duration  of  enjoyment  necessary  for,  before  the  Prescription  Act, 

188. 
sinoe  the  Prescription  Act, 
199. 
ACT  OF  GOD, 

action  does  not  lie  for  consequence  of,  466. 

ACT  OF  PARLIAMENT.    See  Statute. 

ACT  OF  PERCEPTION, 

whether  required  for  acquisition  of  right  to  water,  248. 

ACTION.    See  Damaobb;  Distubbaitob  ;  InjiTironoir ;  NsoLiaBWOB;  Sttb- 

TEBRANEAN  WaTEB. 

by  reversioner,  216,  682. 

pleading  in,  596. 
does  not  lie  for  damage  without  injury,  416. 
for  disturbance  of  easement,  569. 

against  maintainer  of  nuisance,  588. 

landlord,  689. 
by  reversioner,  582. 

pleading  in,  596. 
by  several  witii  conmion  interest,  688. 
notice,  when  must  be  given  before,  588. 
parties  to, 

defendant,  588. 
plaintiff,  581. 
pleadingfs,  693. 
lies  for  infringement  of  right,  though  no  actual  damage,  249. 

to  support,  notwithstanding  modem  build- 
ings, when,  374,  403. 
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lies  for  injuiy  accidentally  occasioned  in  doing  a  lawfal  act,  when,  415. 
n^ligenoe  in  fact,  when,  415. 
law  alwajs,  414. 
trespass  in  respect  of  sapport,  whether,  397. 
on  the  case,  pleading  right  under  Prescription  Act,  206. 
what  interest  in  dominant  tenement  necessary  or  sufficient  for  injunction, 

602. 
who  may  he  sued,  588. 
who  may  sue,  581,  602. 

ACTUS,  346. 

AFFIRMATIVE  EASEMENTS,  22. 

acquisition  of,  may  be  resisted  by  action,  22,  397. 

instances  of,  23. 

whether  right  to  support  is,  897. 

AGREEMENT 

enforced  by  injunction,  600. 

not  under  seal,  is  parol  though  written,  520. 

under  seal.    See  Gbant. 

YaHd  though  not  under  seal,  63. 

not  in  writing,  if  executed  or  acted  upon,  63. 

AIR.    See  Lioht. 

common  law  respecting,  same  as  that  respecting  light,  338. 
easement  of,  338. 

need  not  flow  through  defined  channel  over  serrient  tenement,  343. 
not  to  be  always  coupled  with  light,  604. 
right  not  to  have  air  polluted  not  an  easement,  343. 
right  to  free  passage  of,  to  windmill,  338. 
to  windows,  341. 

ALTERATION  OF  DOMINANT  TENEMENT.     See  Enoeoaohmemt  ; 

EXTINOUISHMBNT. 

effect  of,  during  period  of  prescription,  204,  527. 

in  working  extinguishment  of  easement,  501,  521,  528,  549, 554. 

on  right  of  way,  357,  498. 
encroachment,  by,  528. 
for  purpose  of  rebuilding,  502. 
increasing  burden  on  servient  tenement  by,  501. 
in  mode  of  enjoyment  of  easement  does  not  defeat  the  right,  502,  535. 
leg^  inference  that  owner  intends  to  preserve  rights  on,  527. 
permanent,  effect  of,  521,  549,  554. 
restoration  after,  effect  of,  554. 

ALTERATION  OF  PLANE  OF  WINDOW, 
effect  of,  549. 

AMERICA, 

law  of,  as  to  light,  6,  337. 

loss  of  right  of  way  by  non-user,  558. 
repair  of  upper  and  lower  stories,  479. 
support,  6,  404,  479. 
watercourses,  239,  505. 
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ANCIEKT  LIGHTS.    6^Lioht. 

ANGLE  OF  FORTY-FIVE  DEGREES,  829. 
no  hard  and  fast  role,  331. 
proviBionB  of  Metropolis  Management,  fto.  Act  with  regard  to,  329. 

ANIMALS, 

dangerous,  when  damage  by,  actionable,  427,  468,  470. 
liability  for  enticing  animals  on  to  land  and  inJTcring,  467. 

APERTURE, 

defines  aooess  of  light  under  s.  3  of  Prescription  Act,  204. 
required  for  acquisition  of  easement  of  air,  339. 

Kght,  316. 
skylight  is  sufficient,  317. 

a  *•  window,"  206. 

APPARENT  AND  NON- APPARENT, 
division  of  easements  into,  25. 

*' APPERTAINING  AND  BELONGING," 

construction  of,  87. 

conyeyance  includes  easements,  &o.  since  Conyeyanoing  Act,  1881 .  .83. 

APPROPRIATION.    Ste  Watbeooubse  ;  Lioht. 

first,  does  not  confer  right  in  excess  of  natural  right,  242. 

right  to  flow  of  stream  in  its  natural  course,  independent  of,  244,  272. 

to  confer  right  in  excess  of  natural  right, 

1.  Must  be  continued  for  period  sufficient  to  create  easement,  276. 

2.  Must  actually  affect  others  during  that  period,  276. 

of  artificial  and  temporary  watercourse  confers  no  right  to  continuance 
of  it,  296,301,309. 

APPURTENANCES, 

effect  of  express  grant  of,  83,  87,  103. 

pass  on  conveyance  of  tenement  to  which  they  appertain,  83. 

severance  of  dominant  tenement,  86. 
right  unconnected  with  enjoyment  of  land  cannot  be  appurtenant  to 
land,  16. 

ARTIFICL^  WATERCOURSE,  296. 

repair  of,  falls  on  dominant  owner,  476,  489,  609. 

right  to  discharge  or  receive  water  by,  may  be  acquired  by  enjoyment, 

296. 
rights  of  riparian  owners  on,  may  be  same  as  on  natural  stream,  296, 310. 

ARTIFICIAL  WORKS, 

repair  of,  falls  on  dominant  owner,  476,  609. 

AS  OF  RIGHT, 

enjoyment  must  be,  206,  207,  229. 

gate  kept  locked  will  not  prevent  user  of  right  of  way  being,  233. 

pleading  must  state  enjoyment  to  have  been,  when,  207,  694. 

ASPHALTUM, 

right  to  support  from,  294. 
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ASSIGNEE 

liable  for  oontiniianoe  of  disturbance,  10. 

request  to,  to  remove  nuisance  on  land,  when  required,  579. 

whether  bound  bj  acquiescence  of  assignor,  69. 

ASSIGNMENT 

of  land  passes  its  easements,  83. 

if  of  part  of  land,  easements  apportioned,  86,  506. 

ASSIGNS, 

right  of  way  for,  extends  to  all  licensees,  367. 
who  included  in  term,  367,  368. 


BANK, 

parol  licence  to  lower,  40. 

spoil,  right  to  make,  is  an  afSrmatiye  easement,  23. 

BANKS  SEPARATING  FIELDS, 
ownership  of,  464. 

BED  OF  RIVER, 
ownership  of,  239. 
right  to  drive  pile  into,  is  an  affirmative  easement,  23. 

BEYOND  THE  SEAS, 

no  provision  in  Prescription  Act  for  person,  225. 

BOUNDARY  DITGHES,   FENCES,  TREES.     8$e  DrroEBs;  Fbnobs; 
Tbsbs. 

BREWERY, 

nuisance  by,  453. 

BRIDGES, 

liability  to  repair,  noUoed,  486,  487. 
licence  to  build,  33. 

BRINE 

may  be  abstracted  by  operations  on  adjoining  land,  291. 
subsidence  caused  by  pumping,  291. 

BUILDING, 

badly  constructed,  whether  entitled  to  support,  404. 

e£fect  of  grant  for  purpose  of,  13,  113. 

entitled  to  support  must  be  kept  in  rei>air,  408. 

increase  of  weight  of  land  by,  effect  of,  on  natural  right  of  support,  374, 

408. 
no  natural  right  to  support  of  land  burdened  with,  387  it  seq, 

of,  from  other  buildings,  405  et  seq. 
pulling  down  to  repair  or  rebuild  does  not  involve  loss  of  easements,  502, 
521  et  teq,,  549  et  seq, 
nor  prevent  Prescription  Act  continuing  to  run,  527. 
right  to  support  for,  acquired  by  twenty  years^  enjoyment,  391, 402, 406. 
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BUILDINO— MM/tiNMi. 

right  to  sapport  for,  bj  adjaoent  land,  none  at  oommon  law,  887. 
by  adjoining  building,  159,  405  et  teq. 
by  grant  of  land  with  boildingB  oreoted,  or  for 
purpose  of  bnOding,  113,  893. 
support  of,  by  adjacent  land,  can  be  aoqnired  by  preeoriptioD,  891,  402, 

406. 
none  at  oommon  law,  387  ei  ssq. 
by  building,  aoqnired  by  prescription,  406. 
no  natural  right,  405  et  teq, 
water  supporting,  no  right  to  continuance  of,  398,  378. 

BUILDING  Acrr, 

effect  on  easements,  515. 
parfy  walls,  464. 
windows,  829,  515. 

BUILDINa  LAND, 

effect  of  description  as,  on  easement  of  light,  85. 

BUBDEN 

on  servient  tenement  must  not  be  increased,  408,  404,  495,  498, 501,  607, 
528  et  $eq,f  537,  548  et  eeq.,  566  et  $eq, 

BUBIAL, 

right  to  bury  in  another's  vault  is  an  easement,  24. 

can  be  created  by  deed  only,  39. 

OANAL, 

acquiescence  in  water  being  taken  from,  72,  76. 

adyerse  right  to  water  of,  contrary  to  use  to  wiiich  water  is  appropriated 

by  statute,  192. 
diversion  of  water  for,  309. 

right  of  persons  licensed  by  owners  of,  to  take  water,  311. 
right  to  support  for,  114,  885. 

CARE  BEQUIBED  IN  ABATING,  417,  578. 

OASE, 

action  of,  592, 

upon,  pleading  right  under  Prescription  Act,  206. 

CATTLE.    See  FxiroBS, 

damage  to,  through  want  of  repair  of  fence,  467,  468. 

pasturiug,  17. 

trespass  of,  48,  58,  465,  468. 

CAUSE  OF  EAflEHKNTO 
must  be  perpetual,  18. 

CELLAR  FLAP  IN  HIGHWAY, 
nuisance  by,  432. 

CESSATION  OF  ENJOYMENT,  520  et  aeq.,  556  et  eeq.    See  ErmroinBR- 
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OHALK  BURNING, 

nuisanoe  hj,  448. 

CHANNEL  FOR  WATERCOURSE, 
must  be  defined,  273. 

CHURCH, 

way  to,  344. 

a  way  of  necessity,  171. 

CLAM, 

easement  cannot  be  acquired  by  secret  user,  231,  405,  411. 

CLOTHES, 

easement  to  hang,  24. 

COALS, 

licence  to  stack,  48,  55. 

COLLIERY.    See  Mzztb. 

COMING  TO  NUISANCE,  441. 
doctrine  now  exploded,  452. 

COMMON, 

right  of,  how  acquired  under  Prescription  Act,  200. 
in  gross,  17. 

COMMON  ENEMY, 
the  sea  is,  430. 

COMMON  LAW, 

g^rant  of  easements  at,  77. 
prescription  at,  188. 

not  superseded  by  Prescription  Act,  199,  563. 
release  of  easement  at,  512. 
right  by,  easement  distinguished  from,  5. 
support,  no  right  to,  for  buildings  at,  387. 
right  to,  for  soil  at,  372. 

at,  not  taken  away  by  Waterworks  Clauses  Act,  1847. . 
382. 
COMPANY 

bound  by  acquiescence,  69,  73. 

COMPENSATION 

for  easements,  under  Lands  Clauses  or  Railways  Clauses  Act,  514. 
for  mines,  by  canals  and  railways,  384. 

CONNECTED  WITH  USE  OF  TENEMENT, 
easement  must  be,  15. 

CONSENT.    See  Aoqxjtbbobsoe;  Liobnob. 

form  of,  under  the  Prescription  Act,  201,  203,  205. 

CONSIDERATION.    See  Licknob. 

for  licence  does  not  aif sot  its  reyocability  at  law,  60. 
necessary  in  equity,  63. 
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CONSTRUOnON 

of  instruments  oreating  easements,  77  et  ieq,,  357,  365,  499,  501. 

in  partioalar  oases,  366. 

where  right  to  let  down  sorfaoe  claimed,  876. 

of  words  **  appertaining  and  belonging,"  87  tt  teq.f  91  et  $$q, 

'*  used,  occapied,  and  enjoyed  therewith,'*  88. 

of  description,  112,  118. 

OONSTRTJOTIVE  GRANT  OF  EASEICEINT, 
acqniesoence,  inferred  from«  65. 
extent  limited  by  necessity,  70. 

CONSTRUOnVE  NOTICE 

of  consent  or  agreement  under  Prescription  Act,  what  is,  201. 
of  restricti?e  covenants,  82. 

CONTENTIOUS  ENJOYMENT 

not  «<  as  of  right,"  229. 

CONTINUANCE.    See  Afpbopbiation. 

of  disturbance  d  easement,  fresh  action  may  be  brought  for,  588. 

who  liable  for,  588. 
of  nuisance,  action  for,  against  whom,  589. 

damage  not  recoverable  for  expectation  of,  578. 

CONTINUOUS  AND  APPARENT  EASEMENTS, 
definition  of,  25. 

implied  grant  of,  87,  HI,  115,  187. 
meaning  of  continuous,  188. 

CONTINUOUS  AND  DISCONTINUOUS  EASEMENTS, 
easements  may  be  divided  into,  25. 

CONTRACTT 

enforced  by  injunction,  600. 

for  grant  of  easement,  effect  of,  in  equity,  63. 

for  sale,  effect  of,  on  doctrine  of  implied  grant,  128. 

implication  of  grant  is  subject  to,  134. 

CONTRACTOR, 

liability  of  employer  for  acts  of,  589. 

CONVENIENCE 

of  locality  does  not  excuse  nuisance,  455  et  eeq, 

CONVEYANCE, 

effect  of  abuttals  in,  112. 

description  of  g^ntee  in,  113. 

reference  to  mode  of  ocoapation  in,  108. 
purpose  of  grant  in,  113. 
of  dominant  tenement,  easements  pass  on,  83. 
ol  two  tenements  simultaneously,  implied  grant  of  easements  on,  128. 
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CONVEYANCING  ACT,  1881, 

general  words  implied  by,  83,  103. 

oases  on  effect  of,  108  et  t$q, 
grant  of  easements  *'  used  and  enjoyed  "  implied  by,  103. 
mode  of  granting  easements  under,  77. 

OOPAKCENERS, 

exception  from  mle  tbat  things  in  grant  pass  only  by  deed,  80. 

COPYHOLD, 

custom  not  within  Prescription  Act,  200. 

immemorial  custom  may  be  proved  notwithstanding  Prescription  Act, 
208. 

CORPOREAL  PROPERTY, 

dominant  tenement  need  not  be,  11. 
easement  attaches  on,  9. 

COUNTY  COURT, 

jurisdiction  in  cases  of  easement,  580. 

COVENANT, 

affirmative,  does  not  run  with  land  in  equity,  82. 
benefit  of,  when  enforceable  by  subsequent  purchaser,  82. 
burden  of,  does  not  run  with  land  at  law,  80. 

in  equity,  81. 
for  quiet  enjoyment,  effect  of,  85. 
may  operate  as  grant  of  easement,  80. 
running  with  land  resembles  easement,  80. 

CROWN 

not  bound  by  sect.  8  of  Prescription  Act,  204. 

CUJUS  EST  SOLUM  EJUS  EST  USQUE  AD  CCELUM,  6,  275,  314. 

CUSTOM  OP  LONDON 
as  to  gfutters,  117. 

as  to  lights,  no  justification  in  oases  under  tiie  Prescription  Act,  343. 
as  to  rebuilding  on  ancient  foundations,  843. 

CUSTOMARY  RIGHTS 

distinguished  from  easements,  3. 
instances  of,  3. 

CUSTOMS, 

claims  by,  under  Prescription  Act,  200. 
easements  distingpiished  from,  8. 
for  way  to  ohurdi,  344. 
instances  of,  8. 
must  be  reasonable,  4. 
to  let  down  surface,  376. 
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DAMAGE.    Si$ AoTEOK ;  Mnrs ;  Pabtibs to  Aotiqn ;  Buppobt ;  Beyebsioheb ; 

TfiXSPAflSEB. 

defendant  building  with  his  eyes  open  not  let  off  with,  610. 
if  must  follow,  though  has  not  jet,  abatement  justifiable,  674. 
in  doing  necessaiy  works,  dominant  owner  must  repair,  498. 
permanent,  required  to  support  action  by  rerersioner,  582. 

quare,  as  to  continuance  of  separate  acts,  216,  582. 
preventible,  whether  actionable  if  caused  in  doing  l^al  act,  416. 
whether  necessary  to  maintain  suit,  244,  270. 
without  injury,  not  actionable,  416. 

DAMAGES 

for  breach  of  agreement  to  grant  licence,  63. 
in  lieu  of  injunction,  609. 

measure  of,  in  action  for  injury  to  reversion,  585. 
undertaking  as  to,  606. 

DAM  m  8TBEAM, 

for  purposes  of  mill  or  irrigation,  when  lawful,  244,  274. 
otherwise  requires  easement  to  justify  it,  274. 

DAMNUM  ABSQUE  INJURIA, 
not  actionable,  416. 

DANGER, 

when  will  justify  abatement,  574. 

DANGEROUS  INSTRUMENTS  AND  GOODS.    See  Amuxz. 

for  protection  of  premises,  ground  of  liability  for  injury  by,  427,  468, 470. 

DECREASE 

in  size  of  window,  effect  of,  501,  547. 

DEED.    iS^AaBssiaQfT;  Gbamt. 

equitable  right  to  easement  may  be  acquired  without,  63. 
required  for  grant  of  easement  at  law,  80,  49,  51. 

except  in  case  of  coparceners,  30. 

for  release  of  easement  at  law,  542. 
Scotland,  easement  can  be  created  without  deed  in,  30. 

DEFECT  IN  TITLE, 
easement  is,  6. 

DEFENCE,  596. 

DEFINITE, 

channel  or  watercourse  must  be,  273. 
enjoyment  of  easement  must  be,  236. 

DEFINITION  OF  EASEMENT,  8. 

DEROGATING  FROM  GRANT, 

rule  against,  17,  108,  112,  157,  293,  343,  383,  482. 

applies,  although  tenement  in  lease  or  mortgage,  126,  127,  843. 
where  intention  appears  from  abuttals  in  oonyeyance,  112. 
from  description  of  grantee,  113. 
from  purpose  of  grant,  118. 
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DEBOOATINQ  FROM  (^RAJtim-aontinusd. 

role  against,  goyemed  bj  intention  and  oircomstances,  134. 
no  implied  reservation  on  principle  of,  157. 
where  grant  made  for  express  purpose,  113,  293,  393,  482. 
bnildings  alreadj  erected,  393. 

DESCRIPTION  OF  GRANTEE, 
effect  of,  in  creating  easement,  113. 

DESTINATION  DU  F^RE  DE  FAMILLE,  111. 

DESTRUCTTION  OF  DOMINANT  TENEMENT 

for  purpose  of  rebuilding,  effect  of,  502,  521  ei  seq.,  549  et  acq, 
permanent,  effect  of,  521,  549,  554. 

DEVIATION, 

right  to  deviate  from  way,  when,  490. 

DEVISE, 

when  grant  of  oontmnons  and  apparent  easements  implied  in,  134. 
when  right  of  way  implied  in,  145,  146,  154. 

DIRECrnON 

of  way,  by  whom  determined,  510. 
of  way  of  necessity,  182. 

DISABILITIES, 

provision  for,  nnder  Flresoription  Act,  210,  224,  227. 

DISCHARGE 

of  rain  water,  right  of,  23. 

of  ninning  water,  right  of,  274. 

not  bound  to  continue,  of  artificial  stream,  296. 

DISCLAIMER 

of  easement,  effect  of,  562. 

DISCONTINUOUS  EASEMENTS, 
definition  of,  25. 

DISPOSITION 

of  owner  of  two  tenements,  its  effect  as  to  easements,  HI  et  seq. 

its  effect  where  disposition  by  will,  126, 134, 

146,  153,  154. 
its  effect  where  tenements  in  lease  or  mort- 
gage, 126,  127. 
manner  of  pleading,  595. 

DISTURBANCE  OF  EASEMENTS,  569  et  seq.    See  Daxaqb  ;    Rstbb- 

SIONSB. 

abatement  of,  576. 

when  notice  must  be  given  before,  578. 
action  for,  569,  580. 

when  disturbance  is  continuing,  588. 

when  notice  must  be  given  before,  588. 
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DISTURBANCE  OF  EASEMENTS-«w<tm«rf. 

distinotion  between  action  for,  and  for  naisanoe,  669 

imminent  danger  of,  may  be  restrained,  674. 

injnry  must  be  substantial,  670. 

injory  must  have  aoorued,  673. 

light,  test  in  case  of  obstruction  of,  671. 

quia  timet,  action  for,  674. 

remedies  for,  676  et  aeq, 

by  act  of  party,  676.    See  Abatemsst  ;  Ripjkim. 

by  action,  680.    See  Aoixoh  ;  Ikjxtnotiov. 
when  notice  must  be  g^ven  before,  688. 
■light  interference  by  plaintiff  no  answer  to  action  for,  673. 
test  in  case  of  obstruction  of  light,  671. 
total  obstruction  not  necessary  to  constitute,  670. 
what  amounts  to,  669. 

DITCH 

separating  fields,  ownership  of,  464. 

DIVERSION  OP  STREAM, 

artificial,  rights  of  riparian  owners  on,  296,  310. 

artificial  stream  may  be  diyerted  where  grant  not  by  deed,  33. 

for  improvement  of  channel  does  not  affect  natural  right  to  the  water, 

603,  637. 
for  purposes  of  mill  or  irrigation,  when  lawful,  246,  217. 
no  right  to  continuance  of,  309. 
requires  easement  to  justify,  274. 

DIVISIBILITY  OP  EASEMENTS 

on  severance  of  dominant  tenement,  86,  606. 

DOMINANT  TENEMENT, 

alteration  of,  effect  of,  601  et  teq,,  628  et  aeq.,  649  et  eeq. 
definition  of,  2. 

easement  must  be  connected  with  use  of,  16,  17. 
easements  divisible  on  severance  of,  86,  606. 

but  burden  on  servient  tenement  must  not  be  increased,  607. 
easements  pass  on  conveyance  of,  83. 
must  belong  to  different  owner  to  servient  tenement,  17. 
need  not  have  been  actually  acquired  at  date  of  instrument  creating 

easement,  13,  18. 
owner  of,  bound  to  repair  artificial  works,  476,  609. 

damage  done  in  doing  necessary  works,  496. 
has  right  of  repair,  488,  492,  496. 
may  not  extend  his  easement,  498.    See  Bxtbdut. 
pulling  down  for  purpose  of  rebuilding,  602. 
severance  of,  effect  of,  86,  606. 
what  is,  2. 

DOOR, 

dosing  of,  not  an  abandonment  of  way,  660. 
whether  a  sign  apparent  of  an  easement,  26,  161,  166. 
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DRAIN.    See  Hottss. 

abfltraoting^  water  on  adjoining  land  by,  not  actionable,  291. 

implied  grant  and  reservation  of,  upon  seyeranoe  of  honse  from  adjacent 

property,  118,  168,  166. 
no  right  to  compel  oontinnanoe  of  flow  of  water  from,  308. 
opening  drain  on  own  land  into  another's  sewer  there,  action  for,  571. 
right  to  deepen,  493. 

make  a  drain  must  be  granted  by  deed,  36. 
who  liable  for  nuisance  from,  589. 

DURATION  OF  EASEMENT 
by  implied  grant,  127. 
by  neoeesity,  178. 


EASEMENTS, 

acquisition  of.     See  Aoqxtisitior  of  Eabekents;   Dbbogatino  fbom 
Gbaitt  ;  GiusT ;  PBOBOBiFnoN. 
by  express  grant,  29  et  aeq, 

1.  At  law,  30  $t  eeq.y  77  et  teq, 

2.  In  equity,  63. 

by  implied  grant.  111  ^  eeq, 

1.  Of  continuous  and  apparent  easements,  116  ^  uq. 

on  disposition  by  will,  126. 

2.  Of  ways,  137  et  aeq, 

on  disposition  by  will,  146,  153,  164. 

3.  Of  easements  of  necessity,  171  ^  seq, 

by  imputed  or  construotiye  grant,  66  et  eeq,,  111,  116  et  aeq.y  137 
etseq, 
limited  by  necessity,  70. 
by  lost  grant,  191. 

may  be  for  less  than  fee  simple  interest,  226. 
Hem  under  Prescription  Act,  226. 
by  prescription, 

at  common  law,  188  ^  eeq. 
under  the  Prescription  Act,  200  et  eeq* 
from  whom  they  may  be  acquired,  29,  214,  225.    And  tee  Railway 
Co. ;  RB7EB8I027BB ;  Tbnaht  fob  Lifb,  &o. 
classification  of,  affirmatiye  and  neg^atiye,  22,  397. 
apparent  and  non-apparent,  26. 
continuous  and  discontinuous,  25,  116. 
deed  necessary  for  grant  of,  30. 
defect  in  title,  6. 
definition  of,  8. 

distinguished  from  common  law  rights,  5. 
customaiy  rights,  3. 
licences,  2. 
obligations,  2. 
pro/He  d  prendrey  1,  10. 
dktnrbanoe  of,  remedies  for,  676  et  eeq.    See  DnnuBBAVGi  of  Easxicsmtb. 

what  is,  669  et  $eq. 
difinlnlity  of,  on  seyeranoe  of  dominant  tenement,  86,  606. 

G.  40 
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EASEKESTQ—eontimud, 

dominant  tenement,  most  be  connected  witli,  15. 

need  not  have  been  aotoallj  tcqnired  at  date  of 
gfrant,  13,  18. 
enjojrment,  alteration  in  mode  of,  does  not  defeat  easement,  502,  535. 
equitable  right  to,  may  be  aoqnired  without  deed,  63. 
essential  qualitiee  of,  8. 
exchange  onder  Settled  Land  Acts,  grant  or  resenration  of  easement  on, 

29. 
express  grant  of,  may  exdode  servient  owner  from  participation,  498. 
extent  of,  498. 

extinguishment  of.    Sse  ExmroinsHicsMT. 
by  express  release,  612  ^  uq. 

1.  By  deed,  512. 

2.  By  licence  to  obetmot,  81,  47,  519. 

3.  BysUtute,  512. 

General  Indosure  Act,  518. 
Jndosure  Act  of  1845.  .514. 
Lands  and  Railways  Clauses  Acts,  514. 
Settled  Land  Acts,  515. 
by  implied  release,  516  ^^  teq. 

1.  By  merger,  180,  516. 

by  statutory  title,  519. 

2.  By  non-user,  621,  626,  556. 

3.  By  alteration  of  dominant  tenement,  501,  528,  549.     See 
Alteration  of  Doxinaitt  TsmEicEiiT. 

house  about  to  be  built,  grant  for,  13. 

incidents  of,  475  et  $eq, 

incorporeal  hereditament,  whether  easement  can  be  attached  to,  II. 

in  gross,  14. 

cannot  be  acquired  under  Prescription  Act,  207. 
instances  of  affirmative,  23. 

negative,  24. 
kinds  of,  22.    See  Ant ;  Liort  ;  Nuisakoe;  Pbospect  ;  Supfobt;  Watsh; 

Watsbcoubsb  ;  Wat. 
**  land  *'  within  Vendor  and  Purchaser  Act,  9. 
licence,  easement  distingpiished  from,  2. 

effect  of,  31,  47. 

revocable,  31,  58. 
obligation  of,  attaches  on  servient  tenement,  9. 
orig^  of,  27. 

partition  under  Settled  Land  Acts,  grant  a  reservation  of  easements  on,  29. 
pleading  of,  593. 
qualitiee  of,  8  et  eeq, 

1.  Incorporeal,  8. 

2.  Imposed  on  property,  not  persons,  9. 

3.  Confer  no  right  to  profits,  10. 

4.  Imposed  for  the  beneficial  enjojrment  of  real  property,  10. 

corporeal  or  incorpcnreal,  1 1. 
in  grross,  14. 

5.  Two  tenements,  dominant  and  servient,  17. 

6.  By  civil  law  causes  of,  must  be  perpetual,  18. 
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EASEMENTS— Mfi/mM^. 
releueof, 

express,  bj  deed,  542. 

by  Hoence,  31,  47. 
by  statate,  542. 
implied,  hy  alteratum  of  dominant  tenement,  502,  521  et  seq. 
by  merger,  180. 
by  non-user,  520  el  $eq.,  556. 
secondary,  492. 
severance  of  dominant  tenement,  easements  attach  to  severed  portions  on, 

86,  506. 
spnrioQS,  to  compel  servient  owner  to  repair,  477  et  teq.    Sm  Pabty 

Walls  axd  Fbmcbs. 
subjects  of,  22.  ^Am;  Light;  Nuisakob;  Prospbot;  Support;  Watbb; 

Wateboottbsb  ;  Wat. 
tenant  for  life,  powers  of,  with  respect  to,  29. 
tenements,  there  mnst  be  dominant  and  servient,  17. 
term  of,  whether  may  be  acquired  for  less  than  fee  simple  interest,  214, 

225. 
to  let  down  soil,  874. 

cannot  be  acquired  by  custom,  375. 
grant  of  minerals  not  enough,  376. 
how  granted,  376. 

whether  can  be  acquired  by  prescription,  375. 
vague  grant  of,  how  assigned,  510. 

EAVES, 

easement  for,  276. 

not  lost  by  raising  roof,  537. 
over  neighbour's  land,  may  be  abated  before  actaal  damage,  574. 

EMPLOYER, 

when  liable  for  acts  of  contractor,  589. 

ENCROACHMENT, 

care  required  in  removing,  417. 
loss  of  easement  by,  528,  537,  553. 

when  tenement  altered,  529,  554.    See  Aj.tbbation  of  DoiaKAvr 
TsimcsiiT. 
restoration  of  dominant  toiement  after,  effect  of,  554. 

ENJOYMENT  TO  CONFER  EASEBiENT, 

against  whom  it  must  be  had,  217.    Jnd  see  Idiot  ;  Ivfakt  ;  Mabsisd 

WoxAN ;  Rbvsbsionbb  ;  Tehakt  fob  Lifb,  &c. 
by  one  tenant  against  another  holding  of  the  same  landlord,  203. 
effect  of  oeesation  of,  527. 
extent  and  mode  of,  200,  205,  498. 
for  whose  benefit  it  enures,  227. 
how  commencing,  40. 
light,  in  case  of,  317. 
must  be  oninterropted,  186. 
capable  of  intermption,  236. 
definite,  235. 
must  continue  down  to  action,  when,  202,  205. 
40(2) 
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ENJOYMENT  TO  OONPEB  EABEKEST^eontmmd. 

most  not  be  extended,  498. 

need  not  be  onder  proper  cbdm  of  right,  200. 

not  neoessarjr  to  confer  natond  right,  248. 

of  prospect,  confers  no  right,  335. 

of  water  percolating  ondergroond  confers  no  right,  277  et  9$q,,  291. 

Prescription  Act,  under,  200  ee  teq, 

qualities  of,  peaceable,  open,  and  as  of  right,  228. 

ways,  in  cases  of,  186. 

what  amounts  to  an  intermption  of, 

at  common  law,  228. 

by  the  stotate,  206,  229,  234. 

ENLABGEMENT 

of  window,  effect  of,  529  et  teq,,  546. 

EQUITY, 

acquisition  of  easement  by  agreement  in,  63. 

acquiescence  in,  65. 
fusion  of,  with  law,  30,  580,  699. 
release  of  easements  may  be  by  agreement  in,  512. 

ESCAPE 

of  water,  &c.  and  dangerous  substances,  liability  for,  470. 

ESSENTIAL  QUALITIES  OF  EASEMENTS,  8. 

EVIDENCE 

as  to  extent  and  nature  of  easement,  when  admissible,  78. 
of  larger  easement  will  prove  a  lees  one,  353. 

as  to  rights  of  way,  352. 
of  right  as  against  reversioner,  215,  220,  221,  582,  587. 

EXCAVATION.    See-Pa. 

effect  of,  on  right  to  support,  378,  403. 

EXCESSIVE  USER,  498,  528  et  $eq,,  566  et  teq. 

EXPERT, 

reference  to,  604. 

EXPRESS  GRANT.    See  Giuirr. 

construction  of  instrument,  77,  80,  88. 
deed  necessary  for,  30,  49,  51. 
deed  not  necessary  for,  in  Scotland,  30. 
extent  and  mode  of  enjoyment  where  there  is,  498. 
of  appurtenances,  effect  of,  83,  87, 103. 

of  easements  by  words  '^ appertaining  and  belonging,*'   ''used  and 
enjoyed,"  Ac,  87. 
referring  to  occupation,  108. 

EXTENSION  OF  ENJOYMENT,  498  et  teq, 

EXTENT  OF  EASEMENTS,  498  et  teq. 
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EXTINGUISHMENT  OP  EASEMENTS,  612  H  teq. 

hy  alieratioii  of  dominant  tenement,  498  H  teq,,  628,  649.    Sm  Aiobra.- 

TIOH  07  DoxaAMT  TbHBXBNT. 

hj  expreas  releane, 

at  law,  moat  be  nnder  seal,  612. 

by  parol  Hoenoe,  81,  47,  620. 

In  eqnitj,  need  not  be  under  seal,  612. 

statutes  operate  as  express  release,  612. 

under  Settled  Land  Act,  616. 
by  implied  release,  616  tt  teq, 

1.  By  merger,  18,  166,  180,  616.    See  Unitt. 

by  Act  of  Parliament,  612,  619. 

General  Indosure  Act,  1801 . .  618. 

Inolosure  Act,  1846.  .614. 

Lands  and  Railways  Glauses  Acts,  614. 
only  where  the  estate  in  both  is  of  an  equally  perdurable 

nature,  616. 
unless  this  be  the  case  the  easement  is  suspended  only,  616. 
whether  unity  of  eeiein  is  sufficient  without  unity  of  possessbn, 

618. 

2.  By  necessity,  619. 

easement  put  an  end  to  by  licence  given  to  servient  owner  to  do 
some  act  inconsistent  with  the  enjoyment  of  it,  31,  47,  619. 

3.  By  cessation  of  enjoyment,  620,  666. 

alteration  of  temporary  nature,  as  for  purpose  of  rebuilding  not 

sufficient,  602,  621,  649. 
civil  law  required  some  act  to  be  done  by  the  servient  owner 
while  such  altered  status  continued,  627. 
quare  if  necessary  in  English  law,  628. 
intention  to  relinquish  necessary,  626,  666. 
legal  inference  that  dominant  owner  intends  to  preserve  rights, 

627. 
material  question — ^is  it  the  intention  of  the  dominant  owner  to 

renounce  his  right?  626,  666. 
on  encroachment,  628,  663.     See  Altbbation  op  DoMnriJiT 

TwnnntwT;  EvoBOAomcBifT. 
owner  of  dominant  tenement  must  acquiesce  to  render  such 

cessation  vaM,  620. 
permanent  alteration  of  dominant  tenement  evinces  intention  to 
abandon  right,  621. 
whether  enough  to  extinguish  it,  621,  627,  649,  664. 
Prescription  Act  does  not  in  terms  apply  to,  620. 

EXTRAORDINARY  AMOUNT  OP  LIGHT, 
daim  to,  332. 


PAOIA, 

easement  to  use,  24. 

FSMB  OOVJSBT, 

disaUttty  ot,  under  Prescription  Act,  224. 
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FENCES.    Sm  Hbdoss  ;  Hiohwatb  ;  Ftr. 

oommon  law  liability  to  keep  in  oae'e  own  cattle,  465. 
easement  to  keep  in  repair,  as  against  oatUe  of  neigbbonr,  465* 
General  Incloanre  Act,  1845»  provisions  of,  as  to,  467. 
liability  for  enticing  animals  on  to  land  and  injuring,  467. 
ownership  of,  464. 

FISH, 

obstruction  of,  in  river,  272. 
right  to,  a  profit  d  prendre,  I,  2. 

quare  whether  within  Prescription  Act,  200. 

FLAP  TO  CELLAR, 

damage  by  fall  of,  when  actionable,  432. 

FOECIBLE  ENJOYMENT 

will  not  confer  easement,  229. 

FORGE, 

nuisance  from,  parol  licence  will  not  justify,  39. 

FORM  OF  GRANT  OF  EASEMENT,  77. 

FORMED  ROAD, 

whether  required,  that  way  may  pass  by  implied  grant,  102. 

FORTY-FIVE  DEGREES, 
rule  as  to  angle  of,  329. 

fair  working  rule  only,  331. 
FOULING 
of  air,  342. 
of  natural  stream, 

actionable,  310,  312. 
right  of  licensee  in  respect  of,  311. 
right  of,  may  be  acquired,  124,  275,  311,  439,  440. 
of  percolating  water,  actionable,  295. 

FOUNDATIONS.    SeeKovssa;  Support. 

digging  so  as  to  let  down  adjoining  house,  419. 

FOUNDROUS, 

right  to  deviate  if  way  becomes,  490. 

FRAUDS,  STATUTE  OF, 

effect  of,  on  agreement  for  easement,  57,  65. 
licence  to  use  land  not  within,  2. 

FRUIT  TREES, 

interference  with,  by  overhanging  trees  on  adjoining  premises  actionable, 

474. 
right  to  nail  to  wall  is  an  affirmative  easement,  24. 

GATE.    See  ABAToacMT. 
abatement  of,  579. 

locking  a,  across  way,  action  for,  by  reversioner,  585. 
may  not  be  made  across  a  private  way,  607,  570. 
right  of  way  may  be  acquired  although  gate  kept  looked,  233. 
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GENERAL  WORDS, 

"appertaining,  belonging,"  &o.,  87,  91. 
implied  by  Conyeyaiioing  Act,  83,  103. 
*'  used,  oooupied  and  enjoyed,"  88. 

GLAZED  TILES 

no  deCenoe  in  aotion  for  obeourlng  windows,  335. 

GRANT.    Sse  Dbbgoatino  fbox  Gbaht. 

distingnifebed  from  Uoenoe,  2,  30,  47,  49,  51. 

grantor  may  not  derogate  from,  108,  112,  113,  157,  293,  383,  393,  482. 

lost,  doctrine  of,  191. 

of  appurtenances,  effect  of,  83,  87,  103. 

of  easement, 

oo/u£nictipe,  by  aoqaiesoenoe,  65. 
is  limited  by  necessity,  70. 
what  amounts  to  acquiescence,  67. 

construction  of  instrument,  77,  78. 
covenant  may  operate  as,  80. 
deed  necessary  for,  at  common  law,  30,  49,  51. 
form  of,  at  common  law,  77,  80. 

under  Conveyancing  Act,  77. 
under  Statute  of  Uses,  77. 
of   easements,  '* appertaining   and    belonging,"   ''used  and 
enjoyed,"  &c.,  87. 
whether  closes  must  have  been  divided  before 

sevecance,  102. 
whether  formed  track  necessiry,  102. 
by  reference  to  occupation,  108. 
construction  of,  88. 
implied, 

by  rule  against  derogation  from  grant,  112  ^  uq,    8u  Dbbo- 

OATDrO  FBOX  GrANT. 

of  continuous  and  apparent  easements  upon  severance  of  owner- 
ship, 111,  lib  et»eq. 
grant  implied  although  sale  is  by  mortgagee,  127. 
on  disposition  by  wiU,  126. 
of  ways,  137  et  seq,,  156. 

grant  implied  where  disposition  by  wiU,  146,  153,  154. 
on  simultaneous  sales,  128. 
under  Conveyancing  Act,  83,  103. 
where  one  tenement  in  lease,  126. 
where  sale  is  by  mortgagee,  127. 
of  minerals, 

construction  of,  876. 
effect  of,  on  right  to  support,  375. 
of  tenement,  carries  easements,  83. 

for  special  purpose  as  for  building,  &c.,  implication  of 

giant  on,  18,  113,  298,  393. 
with  buildings  erected  thereon,  393. 
what  words  sufficient  to  pass  easements,  87. 
whether  negative  easement  lies  in,  80. 
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GEOSS, 

easement  oaanot  be  in,  14. 

prescription  for  rigbt  in,  not  within  Preflcription  Act,  207. 


HAYSTACK, 

lioenoe  to  put,  46. 

HEAT, 

nuiaanoe  bj,  465,  460. 

HEATING  WATER 

of  natoral  stream  actionable,  269. 

HEDGES.    See  Fbnobb. 

HEIGHT, 

not  to  bnild  bejond  a  certain  height  a  negative  easement,  25. 

HIGHWAY.    See  Numaitoe. 

dedication,  extent  presumed,  437. 

highway  rate,  exemption  from,  of  persons  liable  to  repair  ratime  iemtrm, 

486. 
liability  to  repair  by  prescription  or  tenure,  486. 
not  an  easement,  15. 

repair,  no  right  to,  where  no  obligation  to,  488. 
rights  of  pubUo  in,  15. 
rights  of  repairing,  488. 

HOUSE.    iS^  Abatexkrt  ;  Buiij)ino;  Supfobt. 

grant  of  land  for  purpose  of  building,  easements  implied  on,  18,  113. 
modem,  may  be  pulled  down  without  shoring  neighbour's,  418. 

and  without  giving  notice,  426. 
pulling  down  to  repair  does  not  involve  loss  of  easements,  602. 
to  be  built,  grant  of  easement  for,  13,  118. 


IDIOT, 

provision  in  Prescription  Act  with  regard  to  disabUiiy  of,  224. 

IMPASSABLE, 

right  to  deviate  if  way  becomes,  490. 

IMPLICATION  OP  SECONDARY  EASEMENTS,  492. 

IMPLIED  GRANT  OF  EASEMENTS, 
abuttals  in  the  conveyance,  from,  112. 
continuous  and  apparent,  HI,  115,  137. 
description  of  the  grantee,  from,  113. 
duration  of,  127. 
how  pleaded,  595. 

is  subject  to  the  express  contract  and  surrounding  droumstanoes,  134. 
on  ground  that  grantor  may  not  derogate  from  his  grant,  108,  112,  113, 

157,  293,  383,  393,  482. 
on  eeverance.  111,  125. 
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IMPLIED  GRANT  OF  EASEMmnS—amtintied. 
onufl  of  proving,  is  on  party  claiming,  187. 
purpose  of  the  grant,  from,  13,  113,  298,  393,  482. 
ways,  137. 
where  one  tenement  in  lease,  126. 

is  oontraoted  to  be  sold,  128. 
where  sales  simnltaneoos,  128. 
where  tenement  in  mortgage,  127. 

TMPT.TKD  RESEBVATION, 
none,  157. 

INCIDENTS  OF  BASEMENTS,  476. 

INCLOSUEE  ACT, 
as  to  fencing,  467. 
extingpiishment  of  easements  by,  518. 

mCOBFOBEAL  HEBEDITAMENT, 
created  or  transferred  by  deed  only,  51. 
whether  easement  may  be  acoessory  to  an,  11. 

INCREASE 

of  bnrden  of  easement,  effect  of,  404,  498,  501, 528  ei  seq.,  5Z7,  548,  566. 
of  size  of  window,  529,  546. 

INFANT, 

disability  of,  nnder  Ftesoription  Act,  224. 

effect  of  user  by,  227. 

may  be  bound  by  acquiescence,  69. 

INFRINGEMENT  OF  EASEMENT.    Sse  Distubbanob. 

IN  GROSS, 

common,  right  of,  17. 

easement,  14. 

prqfit  d  prendre,  14,  207. 

INJUNCTION,  599  et  seq.    See  Mahbatobt  LrjiTNCfTZOir. 
against  obstruction  to  light,  571,  602. 

form  of,  603. 
air,  to  protect,  only  granted  when  case  made,  604. 
as  to  effect  of  acquiescence,  69,  611. 
damages  in  lieu  of,  609. 
in  oases  of  contract,  600. 
danger,  574. 
inchoate  right  under  Prescription  Act  not  protected  by,  206. 
injury  must  be  substantial,  600,  601. 

or  continuous,  601. 
interest  in  premises  sufficient  to  sustain  action  for,  582,  602. 
interlocutory,  605. 
laches  in  claiming,  611. 
mandatory,  607. 

against  defendant  building  after  notice,  610. 
may  be  granted  by  Common  Law  Court,  699. 
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not  oonfliied  to  oaset  of  penonal  inconTeiiieiioe,  602. 
not  granted  nnlefls  injnrj  subatantial,  600. 

when  injnry  temporarj,  601. 
public  noisanoe,  indiyidoal  may  restndn,  bj,  600. 
quia  iimet,  674. 

nndertaking  aa  to  damages,  where  interlooatory  injnnotion  granted,  606. 
when  granted,  599  ei  ««g. 

always  aotionable,  270,  414. 

damage  without,  never  actionable,  416. 

mSPECTIOX  BY  JUDGE,  605. 

INTEREST, 

licence  coupled  with,  irreTOoable,  2,  31. 

what,  sufficient  to  sustain  action  for  distuibance,  582,  602. 

INTERFERENCE  WITH  EASEMENTS.    See  I>I8TUBbahob. 
actionable,  when,  580. 

in  case  of  water,  270. 
plaintiffs  own  obstruction  no  answer  to  aotion  lor,  573. 

INTERLOCITTORY  INJUNCTION, 
undertaking  as  to  damages,  606. 
when  granted,  605. 

INTERRUPTION.    See  Vleadtxq  ;  PiutsoBiPiuuf. 
effect  of, 

1.  In  enjoyment  at  of  riff ht,  186. 

2.  In  enjoyment  in  fact,  186. 

The  latter  al«o  of  two  kinds, 

1.  As  at  common  law,  187,  229. 

2.  Under  the  Prescription  Act,  206,  229,  234. 
enjoyment  must  be  capable  of,  236. 

for  more  than  a  year  before  action  brought  defeats  right,  199. 

IRRIGATION, 

when  rivers  may  be  used  for,  244,  272,  571. 

IT£B,  346. 

JUS  SPATIANDI, 

not  known  to  law,  22. 

LACHES, 

effect  of,  in  equity,  611. 

LAND, 

covenants  running  with,  80. 

natural  right  to  support  for,  372. 

what  included  in  expression,  under  Conveyancing  Act,  85. 

LANDLORD.    See  RKVSBSioinB. 

when  liable  for  obstructioii  by  tenant,  589. 
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LANDS  CLAUSES  ACT, 
oompensation  under,  514. 
limited  owner  has  no  power  to  grant  easement  under,  29. 

LEASE, 

easements  appurtenant  pass  bj,  83. 

implied  over  lessor's  land,  126. 

not  over  land  subsequently  aoquired  by  lessor,  127. 
where  other  tenement  in  lease,  126. 
effect  of  covenant  for  quiet  enjoyment,  85. 

general  words  in  creating  easements,  87. 
effect  of,  on  doctrine  of  implied  grant,  126. 
exclusion  of,  term  of,  in  computing  time  under  Prescription  Act,  209, 

220,  222. 
of  mines,  effect  of,  on  right  to  support,  380. 

LEGALIZATION  OF  PRIVATE  NUISANCE,  439. 

LENGTH  OF  TIME.    S$e  Pbesobiftion. 

l£X  NON FAVET  DELICATORVM  VOTIS,  452. 

LICENCE. 

cannot  create  an  easement,  31,  47. 

to  bury  in  particular  vault,  39. 

to  carry  on  noisy  trade,  39. 
damage  for  breach  of  agreement  to  grant,  63. 
distinguished  from  easement,  2. 

grant,  2,  31,  49. 
executed,  to  do  act  of  a  permanent  kind,  may  extinguish  easement,  31, 

47,  519. 
grantee  of,  cannot  maintain  action  against  stranger,  2. 
nature  of,  52. 
not  assignable,  2. 

of  riparian  proprietor  gives  no  right  to  stream,  311. 
parol,  effect  of,  31. 

reasonable  notice  required  of  revocation  of,  31,  63. 
revocable,  31,  48,  52,  58. 
to  use  water,  effect  of,  811. 
whether  may  be  granted  without  a  deed,  discussed,  Zl  el  seq. 

LIGHT,  314  et  teq.    See  Am;  Pbobpbct. 
a  negative  easement,  24,  315. 
acquisition  of, 

by  acquiescence  and  encouragement^  65. 
by  agreement,  30,  63. 

at  law,  must  be  by  deed,  30. 
in  equity,  need  not  be  under  seal,  63. 
by  description  of  grantee,  113. 

by  general  words  implied  by  Conveyancing  Act,  84,  103  et  seq, 
whether  notice  excludes,  107. 

reference  to  building  plan  excludes,  105,  107. 
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aoqaidtion  of — eontmned, 

hy  impUcation  of  grant  on  sale  of  home  with  window,  108, 115, 119, 
121,  123,  126. 
although  tenement  in  lease,  126. 
although  tenements  in  mortgage,  127. 
or  proposed  window,  128. 
or  sale  of  land  for  purpose  of  building,  113. 
not  bj  implied  reserration,  167. 
mere  appropriation,  314. 
by  lost  grant  presumed  from  twenty  years'  ezistenoe  of  window,  192. 
by  prescription, 

at  common  law,  188. 

under  Prescription  Act,  204,  218,  218. 

acquired  absolutely  and  indefeasibly  by  twenty  years'  en* 
joyment  ev&i  though  tenements  in  lease,  204,  216, 
219,  220,  222,  227. 
Grown  not  bound  by  Act,  204. 
enjoyment  need  not  be  *'  as  of  right,"  204,  219. 
time  runs  notwithstanding  disability  of  senrient  owner,  204, 
219,  220,  222,  224. 
by  purpose  for  which  grant  made,  113. 
actual  user  not  requisite  for  acquisition  of,  317. 
America,  law  of,  as  to,  837. 
angle  of  forty-five  degrees,  rule  as  to,  329. 

no  hard  and  fast  rule,  831. 
aperture  required  for  acquisition  of,  316. 

skylight  is  sufficient,  317. 
bad,  how  far  protected,  333. 
borrowed  light,  no  defence  to  offer  to  proyide,  335. 
custom  of  London  as  to,  343. 
distinguished  from  natural  rights,  6. 
extent  of  right  to,  Zl7  et  teq. 
extraordinary  amotmt  of,  no  claim  to,  332. 
glazed  tiles,  no  defence  to  offer  to  put  in,  336. 
lateral, 

no  natural  right  to,  314. 
proof  of  damage  to,  601. 
loss  of  right  to.    Sde  ExmroTTiBHicsiiT. 

by  acquiescing  in  obstruction  of,  47,  519. 
by  merger.    See  Mbbgkb. 

unity  of  possession,  119,  180,  516. 

of  seisin  without  possession,  not  sufficient,  618. 
by  taking  down  without  intention  to  rebuild,  521. 
or  blocking  up  window,  622. 
not  unless  adjoining  owner  acts,  527. 
effect  of  decrease  of  size  of  window,  547,  678. 
whether  house  may  be  restored  after,  555. 
right  not  lost  by  altering  situation  of  window,  528  et  ««g.,  646. 
nor  by  altering  plane  of  window,  549. 
altering  use  of  room,  384,  602. 
enlarging,  546. 
under  Lands  Clauses  Acts,  514. 
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JjlGBT—oonHnued. 

no  implied  warranty  that  honse  has  easement  of,  6. 
obstmotion  of, 

abatement  of,  577. 

death  of  plaintiff  in  aotion  for,  588. 

injunction  to  restrain,  when  granted,  601. 

must  amount  to  a  nuisance,  317  et  aeq.,  332,  547,  571. 

reversioner,  whether  may  sue  for,  582,  583,  584,  587. 

slight  diminntion  by  plaintiff  no  answer,  573. 

temporary,  602. 

test  of,  334,  571. 

when  damages  only  granted  for,  609. 

when  mandatory  injunction  granted  to  prevent,  607. 

whether  substitution  of  other  light  any  defence,  335. 

whether  tenant  of  house  may  be  sued  for,  589. 
other  Ught, 

no  answer  that  plaintiff  gets  additional,  835. 

whether  to  be  taken  into  consideration,  571. 
right  of  railway  company  to,  315. 
suspension  of  right  to,  517. 
what  amounts  to  actionable  obstruction,  571. 
when  house  unfurnished,  129. 

Ln£E  PIT 

may  be  a  nuisance,  458. 

UMTTATIONS,  STATUTE  OP, 

when  time  begins  to  run  in  cases  of  withdrawal  of  support,  413. 

LOCKS, 

right  to  open,  an  easement,  28. 

LONDON, 

cause  of  aotion  arising  in,  can  be  tried  in  Mayor's  Court,  581. 
custom  of,  as  to  gutters,  117. 

does  not  prevail  against  twenty  years'  enjoyment  of  light,  343. 

to  rebuild  to  any  height  on  old  foundations,  343. 
party  walls  in,  regulated  by  London  Building  Act,  1894.  .464. 

LORD  CAIRNS'  ACT,  608,  609. 

LOSS  OP  RIGHT.    See  Extinouishment. 

LOST  GRANT, 

doctrine  of,  191. 

evidence  admissible  to  rebut  presumption,  194,  195,  197. 

incapacity  to  grant  negatives,  197. 

objection  to,  198. 
easement  may  exist  for  lees  than  fee  simple  interest  by,  225. 

teeua  where  acquired  tmder  Prescription  Act,  225. 
may  be  presumed  against  landlord  in  favour  of  tenant,  227. 
pleading,  594,  595. 

preiiumption  made  where  state  of  affairs  otherwise  unexplained,  193. 
title  may  be  obtained  by,  after  twenty  year^*  enjoyment,  191,  192,  197, 
225. 
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LUNATIC  OB  IDIOT, 
disabilitsr  of,  224. 

LYING  BY, 
effect  of,  66. 


MANDATORY  INJUNCTION, 
form  of,  608. 
when  granted,  607,  610. 

on  interlooutorj  motion,  608. 

MAEKET,  16. 

way  to,  a  waj  of  neoeenty ,  171. 

HARRIED  WOMEN, 

provision  in  PreBcription  Act  witli  regard  to,  224. 

MAYOR'S  COURT, 
jurisdiction  of,  581. 

MEDIUM  FILUM  AQU^, 

riparian  owner  entitled  to  soil  of  river  to,  239. 

MERGER, 

extinguishment  by,  when  owner  of  dominant  and  servient  tenements 

has  an  estate  in  fee  simple  in  both,  of  an  equally  high  and  perdurable 

nature,  18,  116,  180,  516. 
if  estates  not  in  fee  and  equally  high  and  perdurable,  easenents  are 

suspended  only  and  revive  on  severance,  616. 
unity  of  seisin,  without  unity  of  possession,  is  not  sufficient  to  effect, 

618. 
ways  of  necessity,  whether  extinguished  by,  180. 
whether  easements  extinguished  by,  revive  on  severance,  97,  116,  180, 

517,  619. 

METROPOLITAN  BUILDING  ACT.    See  BtnLMNO  Act. 

MILL.    See  Watbboou»>b. 

alteration  in  wheel,  effect  of,  636. 

MILL  DAM, 

when  it  may  be  pulled  down,  677. 

MILL  STREAM, 

easements  in  connection  with,  23,  24. 

MINE, 

Dtdy  of  mine  owners 

(a)  Not  to  work  so  as  to  let  down  surface,  372  et  seq, 

except  right  to  do  so  granted  or  reserved,  23,  80,  374  et  $eq, 
by  grant,  374. 
by  lease,  380. 
by  statute,  383. 
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Duty  of  mine  otr»Mr— oontinaed. 

(a)  Not  to  work  so  as  to  let  down  smfaoe — eontiftued. 

right  to  let  down  smfaoe  not  acquired  by  oiutom,  875. 

nor  by  meie  grant  of  minerals,  876. 

whether  by  neer,  qntere,  876. 
not  bonnd  to  continue  temporary  support,  as  to  keep  a  drowned 

mine  full  of  water,  292. 
nor  to  abstain  from  draining  nndergroimd  water,  293,  37«^. 
when  right  of  action  accrues  for  withdrawal  of  support,  374. 

(b)  As  to  houses  and  other  structures  oa  surface  of  adjacent  soil, 

no  duty  to  support,  387. 

unless  cannot  be  let  down  without  letting  down  surface, 
374,  403. 
or  houses  have  stood  for  twenty  years,  391,  402. 
or  surface  granted  for  express  purpose  of  erections, 
113,  185,  393. 
with  houses  existing  at  time  of 
severance,  111  et  seg.,  393. 

(c)  As  to  water, 

discharge  of,  whether  bound  to  continue,  296. 
grant  of  right  to  discharge  water,  275. 

not  liable  for  affecting  support  by  letting  free  subterraneous 
water,  293,  373. 
draining  off  stored  water,  291. 
surface  water,  292. 
intercepting    subterraneous    water    percolating 
through  strata,  280  et  teq, 
not  permitted  to  alter  from  clean  to  foul,  29'>. 

unless  easement  acquired,  275. 
whether  liable  for  causing  flow  of  subterraneous  water,  290. 
rifrht  to  use  surface  for  working,  an  easement,  23. 
rights  incidental  to,  172,  173,  493. 

MORTGAGEE 

bound  by  acquiescence,  69,  note  (Ar). 

sale  by,  effect  of,  on  doctrine  of  implied  grant,  127. 

NAME  PLATE, 

easement  to  affix,  24. 

▼iew  ofy  can  be  obstructed,  837. 

NATURAL  RIGHT.    See  Light  ;  Supfobt  ;  Watbboottbse. 

NECESsrrr, 

construotiTe  grant  of  easement  is  limited  by,  70. 
easement  of,  ill  et  eeq, 

arises  as  incident  to  reservation  as  well  as  grant,  173. 
duration  of,  178. 
extent  of,  177,  357. 
how  pleaded,  595. 

implied  by  law  to  effect  intention,  171. 
both  upon  g^rant  and  reservation,  178. 
only  when  property  cannot  be  used  at  all  without  easement,  172. 
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eMement  ot—continmd. 

right  measured  bj  nature  of  grant  or  reservation,  177. 
whetlier  oontiniies  after  necessity  oeases,  178. 

extingaislied  hj  unilj  of  ownership,  180. 
revived  on  subsequent  severanoe,  180,  619. 
soEttnguiahment  hj,  519. 

of  easement  of,  tj  unity  of  seisin,  180. 
qualified  theory  of,  114. 
way  of,  174  it  nq, 

direction  of,  182,  510. 
extentof,  177,  357. 

NEGATIVE  EASEMENT,  22. 
instances  of,  24. 
whether  right  of  support  is,  24,  397,  413. 

NEGLIGENOE,  414  $t  teq.    See  Abakexsnt. 
by  public  officers,  428. 
causing  a  public  nuisance,  432. 
in  exercising  a  limited  right,  428. 
in  fact  and  in  law,  414  et  teq, 
in  keeping  dangerous  animals,  427. 
in  law,  414. 
in  removing  support, 

when  right  to  support  exists,  415. 

in  other  cases,  417. 
when  actionable,  426. 

IfEMO  TENETUR  DIVINAEE,  574. 

NOISE, 

nuisance  by,  439,  450,  454,  455,  586. 

easement  to  create,  cannot  be  conferred  by  parol  licence,  39. 

NON-APPARENT  EASEMENTS,  25. 

NON  COMPOS  MENTIS, 

provision  in  Prescription  Act  with  regard  to  person,  224. 

NON-USER, 

loss  of  easement  by,  520  et  teq,,  556  et  teq. 

NOTICE, 

constructive,  of  agreement  for  enjoyment  under  Prescription  Act,  201. 
equitable  grant  of  easement  defeated  by  conveyance  to  purchaser  with* 

out,  126. 
of  agreement  to  grant  easement,  how  affects  purchaser,  62. 
of  covenant  affecting  land,  how  affects  purchaser,  81. 

constructive,  sufficient,  82. 
of  intent  to  remove  support  from  house,  when  not  required,  426. 
to  remove  nuisance,  when  abatement  unlawful  without,  678. 
when  must  be  given  before  action,  588. 
to  trespasser  of  dangeroos  instruments  for  protection  of  premises,  427, 
470. 
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NUISANCE.    SteABAxuMxsT;  Dzstubbanob;  Lbgaueahon ;  Noise;  Pit; 
Plbasivos;  Pdblio  NxnaAKOB. 
by  brewery,  463,  468. 
by  briok-biimiiig,  466,  467,  468. 
by  burning  ohalk,  448. 
by  oandle-makmg,  460. 
by  oeUar  flap  in  Highway,  432. 
by  orowcU  obetmoting  highway,  466. 
by  dye  hooBe,  463. 

by  exoaTation  adjoining  footway,  468. 
by  fat-melting  bnsinees,  466. 
by  heat,  466,  460. 
by  noise,  439,  460,  464,  466,  461. 

by  noisy  trade,  parol  licence  will  not  confer  easement  to  create,  39. 
by  overiianging  trees,  466,  478. 
hy  pig  sty,  463. 
by  poUution  of  water,  440,  466. 
by  smaU-pox  hospital,  464,  460. 
by  soap-boiling,  464. 
by  tan  honse,  463. 
by  vibration,  439,  466. 

ooayenienoe  of  locality  does  not  excuse,  466  et  i$q. 
distingaished  from  distorbance  of  easement,  439. 
doctrine  of  coming  to,  exploded,  441. 
instances  of,  463 — 456. 
may  be  legalized  by  time,  439. 
not  excused  by  oonvenience,  466  et  teq.y  699. 
obstruction  to  light  must  amount  to,  317  ^  uq.^  332,  647»  671. 
previous  notice  to  abate,  when  necessary,  678. 
priyate,  legalized  by  twenty  years'  existence,  439,  440. 
public,  liability  for  negligence  causing,  432. 

may  be  restrained  at  suit  of  individual,  462,  600. 

no  prescription  for,  440. 

person  sustaining  special  injury  may  bring  action  for,  462,  600. 
what  amounts  to,  439,  462. 
who  liable  for,  688. 


OBLiaATION, 

easement  distinguished  from  an,  2. 

OBSTEUCnON, 

abatement  of,  646. 

by  gate,  whether  obstruction  to  private  way,  607,  670. 

by  trees,  whether  servient  owner  liable  for,  607. 

to  way,  how  long  must  be  acquiesced  in  to  lose  right,  668. 

OOOUPANOY, 

effect  of  reference  in  conveyance  to,  in  creating  easement,  108. 
right  to  water  of  natural  stream  does  not  depend  on  first,  242. 

OCCUPIER, 

when  liable  for  disturbanoe  of  easement  or  nuisance  on  land,  688. 

o.  41 
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ONUS  OF  PROOF 

in  etse  of  imi^ied  grant,  187. 

OBDEB  IK  TATESt,  JACK,  608. 
not  now  suitable,  608. 

ORIGIN  OF  EASEMENTS,  27. 

OVERHANGING  BUILDINGS,  276,  814. 

OVERHANGING  TREES.  473. 

OWNER  OF  TWO  TENEMENTS, 

disposition  of,  1 11,  115  «<  mq.,  137  el  »eq, 
pleading  of,  696. 

OWNERSHIP.    &»  PossMSunr ;  Unrr. 


PAROL, 

agreement  for  easement  bj,  68. 
Uoenoe  reTOcable,  31. 

PARTICULARS  OF  SALE, 

effect  of  condition  as  to  building  in,  128,  133. 
of  plan  in,  182. 

PARTIES  TO  ACTION  FOR  DISTURBANCE, 

defendant, 

employer,  when  liable  for  contractor's  act  or  defaolt,  589. 

landlord  not  liaUe  for  tenant's  act  dnring  tenanej,  689. 

party  actuallj  creating  distorbanoe  liable,  688. 

stranger,  when  defendant  liable  for,  689. 
plaintiff, 

interest  of,  what  is  ^nfBoient  to  sustain  aotian,  6b  2,  602. 

occupier  maj  always  sue,  681. 

rerersioner  may,  when,  682. 

snccessiTe  ocoupiera  or  reversioners  maj  sue  for  continuance,  688. 

PARTITION 

under  Settled  Land  Acts,  grant  or  resenration  of  easements  on,  29. 

PARTY  WALL,  463. 
ownership  of,  463. 
proTisions  of  Building  Act  as  to,  464. 

do  not  authorise  obstruction  of  andent  lights,  615. 
rights  of  co-owners  of,  463. 
taking  down,  423,  424. 

PERCEPTION, 

act  of,  whether  required  to  establish  natural  right  to  water,  248. 

PERCOLATING  WATER,  277  et  teg, 
no  right  to  foul,  295. 
no  right  to  support  from,  293,  373. 

but  semi-liquid  silt  or  pitch  is  not,  294,  374. 
not  within  sect.  2  of  Prescription  Act,  201. 
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PERHISSIOK 

to  uae  stream  cannot  be  given  to  third  party,  318. 

PERMISSIVE  ENJOYMENT,  233. 

easement  may  be  acquired  by,  under  Preflcription  Act,  201,  202. 
of  water,  right  acquired  by,  311. 

FERFETUA  CAUSA,  18. 

PEW, 

right  to,  an  easement,  24. 

whether  within  Pteeoription  Act,  202. 

PIG  STY, 

nuisance  by,  453. 

PIT 

on  own  property,  not  bound  to  fence,  427. 
when  owner  liable  for,  435,  468. 

PLAN, 

grant  of  easement  implied  from,  when  in  deed,  113. 
whether  when  in  particulars  of  sale,  132. 

PLANE  OF  WINDOW, 
effect  of  alteration  of,  649. 

PLEADINGS,  593  et  teq. 

1.  Declaration  or  statement  of  claim,  593. 

altemaiiTe  pleading  of  title  to  easement  in,  694. 

general  allegation  of  right  in,  206,  593. 

reversioner,  action  by,  696. 

under  Prescription  Act,  must  state  enjoyment  as  of  right,  594. 

2.  Plea  or  defence,  596. 

equitable,  available  in  all  Courts,  596. 
justifying,  under  Prescription  Act,  206. 

3.  Replication  or  reply,  596. 

no  reply  unless  ordered,  597. 
under  Prescription  Act,  208. 

POLLUTION 
of  air,  342. 

of  water,  actionable,  295,  310,  312. 
right  of  licensee  in  respect  of,  311. 
right  of,  may  be  acquired,  124,  275,  811,  439,  440. 
POND, 

letting  off  water,  when  actionable,  273. 

POSSESSION, 

effect  of  unity  of,  in  extinguishing  easements,  180  et  teq.,  516  et  teg. 
no  prescription  during  unity  of,  under  Prescription  Act,  187,  234. 

except  in  case  of  light,  204,  219,  220,  227. 
unity  of  possession  without  unify  of  ownership  will  not  defeat  pre- 
scription at  common  law,  186. 
unity  of  seisin  without,  will  not  effect  extinguishment,  618. 
what  is,  186. 

41(2) 
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FSECAMIO,  288. 

PBESORIPTION,  185.    8se  Lon  Gbaut  ;  PfiiBOBiFnoN  Aoi. 

agaiDst  landlord,  or  tenant  of  landlord,  b^  tenant,  203,  204,  227. 
reyeraioner,  215. 

whom  title  aoqmred  by,  214,  217. 
by  whom  title  acquired  bj,  227. 
definition,  185. 

easement  to  let  down  soil,  whether  can  be  acquired  by  pTesoription,  375. 
enjoyment  must  be  nninterrapted,  186. 
none  against  prescription,  238. 

for  pnblio  nuiaanoe,  440. 
qoalities  of  enjoyment  required  for,  228. 

capability  of  interruption,  236. 

definiteness,  286. 

imvi,  229. 

meelam,  231. 

n^eprtcario,  238. 
support  for  buildings  by  buildings,  whether  right  can  be  acquired  by 

prescription,  406. 
support  for  new  buildings  may  be  acquired  by  twenty  years'  user,  197. 
title  by,  at  common  law,  188. 

how  far  abolished  by  the  Prescription  Act,  199,  563. 
title  by  modem  lost  grant,  191. 
unity  of  ownership  or  possession,  effect  of,  186,  187. 

PRE80EIPTION  ACT,  199,  200,  210. 
sect.  1,  prqfit*  i  prendre,  200. 
sect.  2,  ways  and  other  easements,  202. 

not  applicable  to  negatiye  easements,  202. 

not  confined  to  rights  of  way  and  water,  202. 
sect.  3,  light,  204. 

acquired  by  twenty  years*  enjoyment,  eyen  though  tenements  in 
lease,  219. 

building,  meaning  of,  204. 

consent  or  agreement,  excluding,  201,  205. 
may  be  given  by  tenant,  201,  205. 

Crown  not  bound  by  section,  204. 

user  need  not  be  as  of  right,  204. 

should  be  as  an  easement,  204,  234. 
sect.  4,  computation  of  time,  205,  210. 

must  be  period  immediately  preceding  action,  205. 

whether  user  in  first  and  last  years  to  be  proyed,  205. 
sect.  5,  form  of  pleading,  206. 

profits  d  prendre  in  g^ross  not  within  Act,  207. 
sect.  6,  limitation  of  presumption,  208,  214. 
sect.  7,  disabilities,  &c.,  208,  210,  224. 
sect.  8,  exception  from  longer  period,  209. 
contains  no  provision  as  to  loss  of  easements,  520. 
Crown  not  bound  by  sect.  3 . .  204. 
easement  must  be  yaUd  against  fee  under  the  Act,  225. 

secw,  in  case  of  lost  grant,  225. 
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PRESCRIPTION  ACr^eonHnued, 
effect  of,  generally,  210. 

extended  to  Ireland  and  repeal  of  obsolete  dauaes,  209. 
how  far  Act  has  saperseded  common  law,  199,  663. 
inchoate  right  only  until  action  brought,  206,  210,  678. 
interruption  and  acquiescence,  206,  213. 

effect  in  making  nineteen  years'  enjoyment  soffioient,  206. 
not  applicable  to  duties,  200. 
not  binding  on  Grown  (sect.  8),  204. 
Scotland,  does  not  extend  to,  209. 
unity  of  possession  defeats  claim,  187. 

except  in  case  of  light,  204,  219,  220,  227. 
whether  easement  of  support  is  within,  202,  897,  400. 

PRESUMPTION, 

none  for  user  of  less  than  prescribed  period,  208,  214. 
of  ownership  of  boundary  trees,  471. 

of  ditch  and  bank,  464. 

of  party  wall,  463. 
that  superior  easement  includes  equal  or  lesser,  363. 

PRIVACY, 

no  right  to,  except  by  contract,  337. 

PRIVATE  WAT, 

when  out  of  repair,  tniTeller  cannot  use  land  adjoining,  490. 

FJEtOFIlS  1  FBENDRB, 
digging  sand  is,  1. 
disting^uished  from  easements,  1,  10. 
fishing  is,  1,  2. 

in  gross  not  within  Ptescription  Act,  207. 
may  be  in  gross,  14. 
prescription  for,  200,  210. 

right  to  take  water  from  a  spring  is  an  easement,  not,  10. 
shooting  is,  1. 

PROJECTIONS 

in  air,  oyer  neighbour's  land,  actionable,  276,  314. 

PROPERTY.    See  8lO  XTtbrb  TUO, 
easements  are  accessory  to,  10. 

are  valuable,  6. 

attach  on,  9. 
in  air,  242. 

in  water  of  natural  stream,  242,  248. 
support,  how  far  a  right  of,  372,  396. 

PROSPECT, 

right  of,  by  contract  only,  316,  336,  401. 

PUBLIC  BODY, 

implied  grant  of  support  on  conyeyance  to,  114. 
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PUBLIC  NUISANCES, 
liftbUitiM  lor,  432. 
no  ptMoription  for,  440. 
restnizMd  at  rait  of  indiTiduals,  452,  600. 

PUBLIC  OFFICER, 

liability  for  negligenoe  of,  428. 

PUBLIC  UnUTY 

no  answer  to  action  for  iojnnotion,  699. 

PUMP, 

light  to  nse,  implies  right  to  repair,  488. 

PURCHASEE  FOR  VALUE  WITHOUT  NOTICE, 
agreement  for  easement  not  enforced  against,  62,  81. 
coyenant)  when  enforced  against,  81. 

PURPOSE  OF  GRANT, 
effect  of  reference  to,  113. 


QUALIFIED  NECESSrrr,  114. 

QUALITIES  OF  EASEMENTS,  8. 

QUALITIES  OF  ENJOYMENT  FOR  PRESCRIPTION,  228  et  mq, 

QUIA  TIMET  ACTION,  b7^. 

QUIET  ENJOYMENT, 
effect  of  covenant  for,  85. 


RACECOURSE, 

custom  to  use  land  for,  3. 
licence  to  enter,  49. 

RAILWAY, 

liability-  of,  to  maintain  fences,  465. 
maj  erect  hoarding  to  obstruct  light,  225. 
right  of,  to  light,  315. 

to  support,  114. 
right  to  mine  under,  383. 

RAILWAY  ACTS, 

remedy  of  owner  of  easement  oyer  land  compulsorilj  taken  under,  614. 

RAILWAY  COMPANY, 

no  power  to  purchase  easement  under  Lands  Clauses  Act,  29. 
power  to  grant  easement,  29,  note  (b), 

RAINWATER 

gutter,  liability  to  repair,  482. 
right  to  discharge,  an  easement,  23. 
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RATION B  TENUEJB, 
liabilitj  to  repair,  486. 

REAL  AOnOKS 
abdiflhed,  692. 

EE-BUILDING, 

legal  inferenoe  that  dominant  owner  intends  to  preeerve  rights  on,  526. 
windows  may  be  restored  on,  when,  602,  621  0t  ##7.,  649  tt  «#g. 

BEFERENGE 

to  expert,  604. 

to  oooupatioii,  in  oonyeyanoe,  effect  of,  108. 
purpose  of  grants  effect  of,  118. 

RELEASE  OF  EASElfENTS.    See  ExTaomssaaatT. 

RE^fEDT,  676  tt  $eq,    S^t  AonoN ;  Dullobb  ;  DwruvBLScm ;  iNJUVonov. 
by  act  of  party,  676. 
bj  action  at  law,  580. 
by  injunction,  699. 

REMOVAL.    ^  Abatbcbnt  ;  Kbolxobnob;  Sxtpfost. 
of  encroachment,  care  required  in,  417. 

REPAIR, 

dominant  owner  bound  to  repair  artificial  work,  476,  489,  509. 
has  a  right  to,  488. 
must  make  good  damage  done  in,  496. 
easement  to  compel  servient  owner  to,  477. 
liability  to,  wheUier  runs  with  land,  487. 
obligation  to  repair  upper  rooms  for  benefit  of  lower,  477,  484. 

and  via  vend,  477,  484. 
of  bridges,  prescriptiYe  liability  for,  486,  467. 
offences, 

by  turnpike  trustees,  467. 

easements  relating  to,  466. 
of  highways,  486. 
of  riyer  banks,  487. 
of  sea-wall,  487. 
of  watercourse,  476,  489,  509. 

pulling  down  house  for,  does  not  destroy  easement,  602. 
servient  owner  not  bound  to,  at  common  law,  475. 
want  of,  how  affects  right  to  support,  403. 
whether  bound  to,  in  cases  between  landlord  and  tenant,  480. 

REPLY 

in  action  for  disturbance,  596. 
none  unless  ordered,  597. 

REQUEST  TO  ABATE, 

when  necessary  before  abatement,  578,  588. 

RESERVATION, 

easement  not  the  subject  of,  in  grant  under  Statute  of  Uses,  77. 

effect  of  the  CouTeyanoing  Act,  77.  78. 
easement  of  necessity  arises  on,  173. 
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BESEBVATIOK— MfiftfNMrf. 
expceas,  effect  of,  90. 
of  oloee,  negatiTee  eMemenia  oyer  it,  90. 
of  eaaement,  maj  be  binding  in  eqnify  without  deed,  66. 
not  implied,  157  tt  mq, 

exoept  easement  of  neoeseify,  178. 
of  support  maj  be  implied  on  grant  of  land  with  boildinga, 
403. 
of  rent  or  other  advantage  in  respect  of  easement,  rons  with  ownership 
of  serrient  tenement,  2. 

BESTOBATION 

of  windows  after  alteration,  efleot  of,  664. 

RESTEICnVE  COVENANTS,  81. 

BEVSBSIONEB.    8$$  Ducaob. 
aoqniesoenoe  of,  69,  216. 
action  by,  216,  682. 

pleading  in,  696. 
effect  of  notice  by,  216. 
right  of,  to  injunction,  682. 
when  bound  by  acquiescence,  69,  216. 

by  user  during  particular  estate,  220,  222,  226,  227,  682. 
when  he  may  sue  for  disturbance  to  easement,  682,  696. 

for  infringement  of  natural  right,  216,  688. 
semble,  he  may  sue  in  all  oases  in  which  the  continuanoe  of  the  act 
complained  of  would  become  evidence  of  a  right  against  him, 
216,  682. 
when,  liable  for  disturbance,  689. 

within  what  time  he  must  interfere  after  particular  estate  ends,  209, 
210  $t  mq, 

BEVIVAL  OF  EASEMENTS, 
none,  617. 

REVOCATION 
of  licence,  31. 

licensee  is  entitled  to  reasonable  notice,  63. 

RIGHT, 

as  of,  enjoyment  must  be,  200. 
pleading  must  state  enjoyment  as  of,  207. 

RIGHT  OF  WAY.    Se4  Way. 

RIPARIAN  PROPRIETOR 

on  artificial  division  may  be  same  as  on  natural  stream,  309,  SIO. 
light  to  stream,  289  $t  ttq, 
use  of  water,  239  et  $eq,,  248. 

RIVER, 

property  in  soil  of,  289. 

ROOTS  OF  TREES, 

liability  for  trespass  by,  606. 
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BUKNINa  WITH  LAND,  COVENANTS.    8^  Goysztamt. 
RUSTIC  SERVITUDBS,  26. 

SALMON, 

obBtmotlng  free  pauage  of,  272. 

SAND, 

right  of  digging,  9k  profit  dpr0ndre,  1. 

SCHOOL, 

no  nuisance,  570. 

SCOTLAND, 

eaaement  can  be  created  without  deed  in,  30. 
Preeoription  Act  does  not  applj  to,  209. 

SEA, 

protection  from  inroads  of,  430. 

SEAL.    £^Dbbd. 

easement  can  be  created  without,  in  Scotland,  30. 
effect  when,  missing  from  deed,  87. 
grant  of  easement  must  be  under,  at  law,  30,  40,  51. 
release  of  easement  must  be  under,  at  law,  542. 

SECONDABT  EASEMENTS,  492. 

implied  by  law  for  the  full  enjoyment  of  primary  easement,  492. 
right  of  repair  extends  only  to  restore  the  easement  to  its  original  con- 
dition, 406. 
when  action  lies  for  disturbance  of,  675. 

SECRET  ENJOYMENT 
gives  no  right,  231,  405. 

SERVIENT  TENEMENT, 

burden  on,  must  not  be  increased,  403,  495,  498  tt  teq.,  607,  528  0i  teq,, 

537,  548,  566. 
owner  of,  may  not  render  easement  lees  easy  of  enjoyment,  507. 
may  repair,  609. 
not  bound  to  repair,  475. 
unless  by  easement,  477. 

preeoription  or  tenure,  486. 
whether  liable  for  obstruction  by  roots  or  branches  of 
trees,  607. 
what  is,  2. 

SERVITUDES  OF  THE  CIVIL  LAW,  2,  10. 
diyided  into  rustic  and  urban,  25. 
kinds  of, 

aqum  thtemuUtf  274. 

Jut  prqfifiwidif  277. 

jut  proUgendi,  277. 

ne  Uminilmi  offieiatur,  338,  508. 

mproipietui  ojieiatur,  338. 

0M#ni  viHni  tuttin0uUf  414. 
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SEBVITUDES  OF  THE  CIVIL  LAW    tmttimtd. 
^'^iHt  irf    mntinutd, 

pmim  ^turiftrnULo,  602. 

ttUUcUUi  V0ljlummi$  rmpimdi,  276,  666. 

tifm  immiitmdi,  414. 
lost  of,  by  oasMktion  of  eojoymeot,  666. 
origin  of,  28. 

SETTLED  LAND  AOT,  1882, 
grant  of  easement  under,  29. 
lease  of  easement  onder,  29. 
release  of  easement  onder,  616. 

SETTLED  LAND  ACT,  1890, 
ezohaDge  of  easement  under,  80. 

exchftnge  of  settled  land,  grant  or  reservation  of  easement  on,  29. 
grant  of  easement  on  exchange,  nnd^,  29. 
partition,  grant  or  reeerration  of  easement  on,  29. 
reservation  of  easement  on  exohange,  under,  29. 

SEVERANCE 

of  dominant  tenement,  efltot  of,  86,  606. 
of  two  tenements, 

implication  of  grant  of  continuous  and  apparent  easements  on,  87, 
111,  116,  137. 
teeut  of  other  easements,  87,  137. 
where  in  mortgage,  127. 
where  one  in  lease,  126. 
no  implied  reservation  on,  167  et  ttq, 

SEWAGE, 

no  common  law  right  to  discharge,  into  sea,  441. 
no  prescription  to  send,  into  public  river,  440. 
nuisance  by,  440,  466. 
quar$  whether  prescription  to  send,  into  aea,  439. 

SEWER.    See  Drain. 

right  of  support  for,  114. 

SHOOTING, 

9k  profit  d  prendre ^  1,  2. 

SIC  UTERE  TUO  UT  AUENVM  NON  LJEDAS,  416,  416,  609. 

SIGN  BOARD, 

light  to  affix,  is  an  affirmatlTe  easement,  24. 

SIGN  POST, 

easement  to  have,  24. 

SIMULTANEOUS  SALES, 

implication  of  grant  of  easement  on,  126. 

SMELL, 

nuisance  by,  32,  461,  463. 
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SMELTING  HOUSE 

fumes,  nuisanoe  hjf  459. 

SMOKE, 

nuiflaooe  by,  463. 

SOAP  BOILERT, 
nuflance  by,  464. 

SOIL  OF  RIVER  BED, 
property  in,  239. 

SPOIL  BANKS, 

right  to  make,  is  an  affirmatlTe  easement,  23. 

SPOUT, 

easement  to  discharge  rain  water  by  a,  23. 

parol  lioenoe  to  turn  a  spout  on  to  neighbour's  land  inyalid  and  revocable, 
47. 

SPRINGS  OP  WATER, 
no  natural  right  to,  273. 
right  to  draw  water  from,  an  easement,  23. 

STAIRCASE, 

liability  to  repair,  481. 

STATEMENT  OF  CLAIM,  693. 

STATEMENT  OF  DEFENCE,  696. 

STATUTE, 

easement  exting^shed  by,  may  be  re- acquired  by  user,  191. 

unless  actual  prohibition,  192,  224. 
effect  of  Canal  and  Railway  Acts  on  mining,  383  et  teq, 
extinguishment  of  easements  by,  612. 
incapacity  to  acquire  easements  by  reason  of,  224,  227. 
no  prescription  against,  191. 

user  under,  cannot  be  added  to  user  independent  of,  to  make  up  necessary 
period,  228. 

STATUTE  OF  FRAUDS,  31. 

STATUTE  OP  USES, 

grant  of  easements  under,  77. 

STATUTES  REFERRED  TO, 

41  Geo.  3,  0.  109  (Indosure),  613. 

2  &  3  Will.  4,  c.  71  (Prescription),  199. 

3  &  4  Will.  4,  c.  27  (Limitation  of  Actions),  374,  692. 
8  &  9  Vict.  c.  18  (Lands  Clauses),  29,  614. 

8  &  9  Viot.  c.  20  (Railway  Clauses),  383,  466,  614. 

8  &  9  Vict.  c.  118  (ludosure),  467,  614. 

10  &  11  Vict.  c.  17  (Waterworks  Qauses),  114,  382,  383,  614. 

16  &  16  Vict.  c.  86  (Chancery  Procedure),  699. 

17  &  18  Vict.  c.  126  (Common  Law  Procedure),  580,  699. 
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STATUTES  REFEBRED  TO—camiinutd, 

20  &  21  ^ct.  0.  olrii.  (Mayor's  Gomt  Prooednre  Act),  681. 

21  &  22  Vict.  0.  27  (Lord  Cairns'  Act),  680,  608. 

21  &  22  Vict.  c.  42  (extending  Prescription  Act  to  Ireland),  209. 
23  &  24  Viflt.  c.  164  (Tenant  Law,  Ireland),  30. 
26  &  26  Viot.  c.  93  (Thames  Embankment),  514. 
25  &  26  Vict.  c.  102  (Metropolis  Management),  329. 
33  &  34  Vict  0.  76  (Elementaiy  Education),  614. 

36  &  37  Vict.  0.  66  (Jadicature),  680,  696,  699,  606. 

37  &  38  Viot.  0.  35  (repealing  certain  sections  of  Prescription  Act),  209. 

38  ft  39  Vict.  c.  36  (Artlzans  and  Labourers'  Dwellings),  614. 
38  ft  39  Vict.  0.  65  (Support  of  Sewers),  114,  386. 

38  ft  39  Vict.  c.  77  (Judicature),  580. 
41  ft  42  Viot.  0.  77  (Highways  and  LooomotiTes),  386. 
44  ft  46  Vict.  0.  41  (Conveyancing),  77,  83,  103. 
46  ft  46  Viot.  c.  38  (SetUed  Land),  29,  516. 

61  ft  62  Viot.  0.  43  (County  Courts  Act,  1888),  680. 

62  ft  63  Vict.  0.  63  (Intei^etation  Act),  616. 

63  ft  64  Vioti  0.  69  (Settled  Land),  29,  616. 

56  ft  57  Vict.  c.  coxiii.  (London  Building  Act),  464,  516. 
8  Edw.  7,  0.  42  (County  Courts  Act,  1903),  680. 

STILLICILIUM,  276. 

STORED  WATER, 

right  to  drain  off,  291. 

STORY,  J., 

judgment  of,  in  Tyler  t.  Wilkimtm,  239. 

STOVE, 

nuisance  by,  460. 

STREAM.    Sm  Watbbooubsb. 
fouling,  actionable,  310. 
grant  of  all  streams,  held  to  include  wells,  296. 
right  to,  includes  aooessions,  307. 

to  use,  permission  oannot  be  giyen  to  third  parfy,  818. 

SUBJACENT  LAND.    See  Sttfpobt. 
right  to  support  from,  373. 

SUBJECTS  OF  EASEMENTS,  22  et  seq. 

SUBSTITUTION 

of  other  light,  no  defence  to  action  for  disturbaaoe,  885. 

SUBTERRANEAN  WATER, 

causing  flow  of,  whether  liable  for,  290. 
fouling,  actionable,  295. 

unless  easemoDt  acquired,  275. 
in  defined  and  known  channel  only,  right  to,  277,  291. 
may  be  intecpepted  if  percolating,  280  et  $eq, 
no  right  to  support  from,  293,  373. 
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SUPPORT,  40,  872  H  $$q,    S$e  Houbbb  ;  lizNBS ;  KBGLiQBiroB. 

1.  Of  land  by  adjoining  land  adjacent  or  subjacent,  372  et  t$q, 

a  right  of  properiy  not  an  easement,  372. 
bhanu)t6r  of  the  right  explained,  374. 
effect  of  easement  to  let  down  sorfaoe,  874. 
grant  of  minerals,  876. 
lease  of  minerals,  880. 

statutory  provisions  as  to  working  mines  on  notice,  383. 
Railway  Acts,  383. 
Canal  Acts,  385. 
whether  easement  to  let  down  surface  can  be  acquired  by  pre- 
scription, 375. 
no  right  of  support  from  underground  water,  293,  373. 
right  to  support  from  semi-liquid  silt  or  pitch,  294,  874. 

2.  Of  buildings  by  adjoining  land,  387  tt  seq, 

a  negative  easement,  whether,  24. 
no  natural  right  to,  387. 

though  house  is  modem,  yet  if  the  land  would  have  fallen  in, 
though  unencumbered  by  buildings,  an  action  will  lie  for 
withdrawing  support,  374,  403. 
no  right  to,  from  underground  water,  293,  373. 
right  to,  acquired  by  twenty  years'  user,  197,  391,  402. 
if  building^  in  g^ood  repair,  233,  403. 

and  properly  constructed,  232,  404. 
right  to  support  from  semi-liquid  silt  or  pitch,  294,  373. 
when  grant  of  right  implied,  113,  114. 

when  land  granted  for  purpose  of  building,  118. 

with  buildings  already  erected,  393. 
taken  under  Railway  or  Canal  Act,  114. 
when  reservation  of  right  implied,  403. 
whether  within  Prescription  Act,  202,  397,  398,  400,  401,  402. 

3.  Of  buildings  by  building^,  23,  405  et  aeq. 

if  encroachment  be  not  dam,  and  be  capable  of  being  resisted,  $embU, 
such  an  easement  of  support  may  be  acquired  by  enjoyment,  405. 
would  exist  as  '*  dispositioQ  of  owner  of  two  tenements,"  where 
both  houses  originally  belong^ed  to  the  same  owner,  \l\  et  seq,, 
393. 
whether  easement  of  necessity,  406. 
whether  right  can  be  acquired  by  prescription,  406  et  seq. 
when  statutes  of  limitation  begin  to  run,  413. 
where  no  right  to  support,  no  action  for  taking  it  away,  unless  manner 

of  removal  causes  fall,  423,  426. 
where  right  of  support,  burden  may  not  be  in<'reased,  403,  498  et  seq.^ 

528  et  seq. 
whether  a  negative  easement,  24,  397,  413. 
whether  extraordinary  degree  of,  can  be  acquired,  232. 
whether  person  in  possession  of  servient  tenement  when  subtddenoe 
occurs  necessarily  liable  for  the  damage,  374. 

SURVEYOR, 

reference  to,  604. 

SUSPENSION  OF  EASEMENTS 
by  unity  of  possession,  516. 
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TAN  HOUSE 

mtj  be  a  xiiiiBanoe,  463. 

TElfPORAET  INJURY, 

when  restraixied  by  injimctioiL,  602. 

TENANT  FOR  LIFE, 

how  reyernoner  affected  bj  enjoyment  of  eaaement  against,  217  </  Meq, 

224  0t  9$q, 

power  of,  to  grant  lease  of  easement,  29. 

to  sell  or  release  easement,  29,  515. 

TENANT  FOR  YEARS, 

effect  of  enjoyment  of  easement  by,  227. 

how  reversioner  affected  by  enjoyment  of  easement  against,  209  0t  neq., 

217  tt  mq. 
lost  grant,  whether  presumed  against  landlord,  in  fayonr  of,  203,  227. 
obstruction  by,  when  landlord  liable  for,  589. 

prescribing  against  landlord  or  tenant  of  same  landlord,  203,  204,  227. 
when,  entitled  to  sue,  602. 

TENANTS  IN  COMMON 

of  party -wall,  rights  of,  464. 

TENEMENTS, 

oonyeyanoe  of,  passes  easements  appurtenant,  83. 
dominant  and  servient,  2. 

both  required  for  easement,  17. 

dominant  need  not  have  been  actually  acquired  at  date  of  grant, 

13,  18. 
must  belong  to  different  owners,  18. 
effect  of  severance  of  dominant,  86,  506. 
implied  grant  on  severance  of.  111. 

when  one  tenement  in  lease,  126. 
when  tenements  in  mortgage,  127. 

TERMINI 

of  way,  to  be  set  out^  370. 

to  be  stated  in  pleading,  595. 

THEATRE, 

licence  to  use  seats  in,  57. 

THREATS 

not  a  disturbance,  574. 

TIME.    ^<;  En JOTXBRT ;  Levoth  of  TncB ;  PBESOBznioir. 

length  of,  necessary  for  aoquisition  of  easement  by  prescription,  188 
et  »eq, 

TITLE.    See'EihSSMXKT',  Fbbsobiftioii  Act  ;  SuppofiT. 
allegfation  of,  in  statement  of  claim,  593,  594. 
defect  in,  easement  is,  6. 

TRACK, 

visible,  how  far  required  in  order  that  way  may  pass,  102. 
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TRADE, 

noisy,  licence  to  cany  on,  must  not  be  parol,  39. 
offence,  24.    89$  Nxtibakob. 

whether  amount  of  light  measured  by  requirements  of,  317  ^  m^.,  332, 
671. 

TBEES, 

effect  as  to  easement  of  light,  608. 

fhiit  trees,  easement  to  nail  to  a  wall,  24. 

no  easements  for  roots  of,  to  project  into  neighbouring  soil,  471. 

obstruction  by,  whether  owner  of  servient  tenement  liable  for,  608. 

OTcrhanging  branches  of,  actionable,  473. 

may  be  oat,  473,  673. 

no  easement  for,  24,  474. 
qttare,  in  whom  the  property  of  trees  growing  on  the  boundary  of  two 
estates  is  Tested,  471. 

TRESPASS.    See  Abatsxsnt. 
by  cattle,  lialnlity  for,  466. 

liability  for  injury  to  cattle  sustained  in,  467,  468. 
or  case,  692. 
to  abate  nuisance  is  not  actionable,  676. 

TRESPASSER, 

liability  to,  for  injuries  to,  while  trespassing,  427,  436. 

TITNNEL, 

hereditament  and  not  a  bare  easement,  22,  370. 

not  an  easement  which  can  be  sold  by  tenant  fur  life  under  Settled 

Land  Act,  22. 
right  to  use  cannot  be  g^ranted  by  parol,  33. 
whether  tunnel  is  an  easement,  22. 

TURNPIKE, 

liability  to  fence  and  repair,  of  trustees  of,  467. 


UNDERGROUND  WATER,  277  et  teq.    See  Pbboolatino  Watbb. 

UNDERTAKINa, 
as  to  damages,  606. 
to  puU  down,  if  required  at  trial,  607. 

UNITY 

of  ownership  extinguishes  all  easements,  whether  of  conrenience  or 
necessity,  18,  166,  180  et  eeq,^  616  et  teg, 
provided  tiie  estates  in  both  tenements  be  of  an  equally  high  and 
perdurable  nature,  616. 
otherwise  easement  suspended  only,  616. 
rnity  of  seisin  not  sufBcient  without  unity  of  possession,  618. 
of  ownership,  no  prescription  during,  186,  187,  234. 
except  in  case  of  light,  204,  219,  220,  227. 

unity  of  possession  without  unity  of  ownership  will  not  defeat 
prescription  at  common  law,  186. 
of  posseesion,  effect  of,  166,  180  et  seq.,  616  et  eeq.    See  Posbweov. 
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UllBBASONABLE, 

;  good  althoogh,  4,  6. 


UBBAN  AND  BUSTIC  SEBTTTUDES,  25. 

USE  OF  WATER.    8tt  Stbmax  ;  Waibe  ;  WjoxBOCfumaK. 
whMt,  xeaaonaUe,  244. 

"  USED  AND  ENJOYED."    Stt  mtUr  GomiBUonov. 
effect  of  these  words,  M  etrnq. 
in^Iied  hj  OonTeyandng  Aot,  83,  103. 
whether  prerions  eojoymeat  aa  of  right  need  be  thown,  91  ei  uq. 

USER.    8h  EirjofncsaT. 

Tisible  track  imporUnt  aa  erideoce  of,  102. 

USES,  STATUTE  OF, 

grant  of  eaaemeot  nnder,  77. 


VAGUE  GRANT 

of  easement,  how  asngned,  610. 

VARIETT  OF  F.AHKM  KN'i'8,  22. 

VAULT, 

right  to  use,  an  easement,  24. 

VERBAL 

agreement  for  easement,  effect  of,  68. 

VI,  229. 

VIA,  846. 

VIEW, 

no  right  to  enjoy,  335,  336. 

VIS  MAJOR,  466. 


WALL.    See  Fabtt  Wax2.  ;  Sufpobt. 

WARREN, 

the  case  of,  117. 

WATER,  238  et  eeq.    See  ICnni;  Fbboolatiiio  Watbb;  Sthbax;  Watbb- 

00UB8E. 

channel  mnst  be  defined,  273. 

oonBtmction  of  express  g^rant  of,  instances  of,  296. 

damage  need  not  be  shown  to  sustain  action  for  interference,  244,  270, 

271,  272. 
defined,  channel  most  be,  273. 
discharge,  easement  for,  276,  296. 

right  to,  274. 

right  to,  with  regazd  to  artificial  watercourses,  296. 

whether  boimd  to  oontinae,  of  artificial  stream,  296. 
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WATEEi—€onHnued. 

diversion  of,  artificial,  rights  of  riparian  owners  on,  310. 
no  right  to  have  contuiued,  309. 
right  to  have  periodioallj,  275. 
easements  in  relation  to,  274. 
fish  in  natural  stream,  right  to  ohstmot,  272. 
heating  of,  actionable,  269. 
interference  with,  what,  actionable,  271. 
known,  nnderg^und  stream  must  be,  277. 
licence  to  use,  rights  of  licensee  under,  311. 
whether,  can  be  g^nted,  313. 
may  not  be  used  for  purposes  unconnected  with  riparian  tenement,  247. 
mine-owner  not  liable  for  draining  off  stored  water  or  surface  water  in 

working  minerals,  291,  292. 
natural  rights  in,  42,  239,  242  et  seq. 
none,  unless  channel  defined,  273. 

and  known  in  case  of  underground  stream,  277. 
whether  act  of  perception  necessary,  248  et  seq,,  272. 
percolating,  277.     See  Pkeoolatino  Watbb. 
pollution  of,  actionable,  295,  310. 

right  of  licensee  in  respect  of,  311. 
right  of,  may  be  acquired,  124,  275,  439,  440. 
Prescription  Act,  what  are  claims  to,  within,  203. 
reasonable  use  of,  what  is,  244. 
right  of  passage  for,  is  an  incorporeal  right,  8. 
right  to  compel  continuance  of  discharge,  296. 

discharge,  274,  295.    See  Dibohasob,  supra, 
receive  flow  of,  in  artificial  stream,  a  negative  easement,  24. 
natural  stream,  238. 
stored  in  wells,  draining  off,  291. 
stored,  may  be  drained  off  in  working  minerals,  291. 
subterraneous,  277.     See  TkrcoulTJUQ  Watkr, 

channel  must  be  knotcn,  277. 
surface,  may  be  drained  off  in  working  minerals,  292. 
supporting  land  or  building,  may  be  drawn  off,  293,  373. 
use  of,  in  natural  stream,  what  is  reasonable,  244. 
user  of,  by  artificial  means,  310. 

WATERCOURSE,  20,  63,  202,  203,  238  et  seq,,  295.     See  Eissxbht;  Ez- 
TnfQViSHMXST ;  PsBSCBipnoN ;  Stbbam;  Wateb. 
artificial,  right  to,  20,  295. 
discharge  on  servient  tenement,  right  of,  by,  295. 

riparian  owners  on,  rights  of,  310. 

verbal  grant  of,  good  in  equity,  63. 

whether  bound  to  continue,  296. 
diversion  of,  33. 

right  to  continuance  of,  309. 
duty  to  repair  artificial,  falls  on  dominant  owner,  476,  489,  509. 
grant  of, 

by  virtue  of  greneral  words  implied  by  Conveyancing  Act,  84,  107. 

constructive,  by  acquiescence,  71. 

express,  how  construed,  295. 

G.  42 
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WATERCOJmSE— continued. 
grant  of — continued, 

implied  on  severance  of  two  tenements,  87,  111,  116,  125,  137. 
but  not  where  watercourse  made  for  temporary  purpose,  1 26. 
licence  to  use,  effect  of,  against  other  riparian  owners,  311,  313. 
loss  of,  by  non-user,  560,  561. 
natural  right  to,  242. 

parol  licence  to  divert,  acted  on,  licensee  not  obliged  to  restore,  40. 
precarious  enjoyment  of,  107. 
provision  of  Prescription  Act  as  to,  203. 
receive  through,  on  servient  tenement,  right  to,  295. 
repair,  dominant  owner  liable  for,  476,  489,  509. 

whether  act  of  appropriation  necessary  for  aoquidtion  of  natuial  right 
to,  248. 

WAY,  1 37, 344  H  »eq.    See  Easbxxnt  ;  EzrnrouiSHiCBRT ;  Gbaht  ;  Nsoesbitt  ; 

PEKSOBIPnOIf. 

acquisition  of.     See  Easexentb,  acquisition  of. 
by  implied  grant,  137. 

under  general  words  implied  by  Gonveyandng  Act,  84,  103, 

105,  106. 
under  will,  153,  154. 
by  necessity,  171  r^  »eq. 
by  prescription,  186. 

enjoyment  necessary  to  confer  right,  186,  235. 
notwithstanding  gate  kept  looked,  233. 
an  affirmative  easement,  23. 
a  non- continuous  easement,  344. 
apart  from  tenement,  not  an  easement,  14. 
church,  way  to,  171,  344. 

construction  of  particular  g^nts,  instances  of,  366. 
degrees  of,  345. 

whether  one  evidence  of  another,  352. 
kind  includes  another,  352. 
deviation  from,  if  foundrous,  490. 
direction  of,  by  whom  determined,  182,  510. 
disclaimer  of,  562. 

excessive  user  of,  effect  of,  498,  499,  566. 
extent  of,  346,  357,  365,  498. 
express  grant  or  reservation  of,  how  limited,  357. 
extinguishment  of, 

by  alteration  of  dominant  tenement,  357,  498,  5Q\  et  $eq. 

by  licence  to  obstruct,  519. 

by  necessity,  519. 

by  non-user,  520  et  seq.^  556  et  seq. 

by  obstruction  acquiesced  in  for  long  period,  558. 

by  release, 

express,  512  ^^  aeq. 
implied,  516  ^^  a^^. 
by  unity  of  possession,  156,  180,  616  #/  seq, 
foundrous,  deviation  not  justified,  490. 
gate  across,  whether  may  be  erected,  507,  670. 
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WAY— eontinued, 

grant  of.    Sm  Aoqxtibition  of  "RAAHMwiypti ;  Gbaivt. 

express,  hy  general  words  implied  by  ConveTanoing  Act,  84,  103. 
by  grant  of  easements, 

**  appertaining  and  belonging,"  87. 
**  used  and  enjoyed,"  88  *t  ueq, 
whether  formed  road,  necessary,  102. 
whether  previons  enjoyment  as  of  right  necessary,  91. 
how  constmed,  366,  493. 
how  limited,  367. 
implied, 

as' continuous  and  apparent,  qum'e,  137  0t  teq,,  156. 
as  of  necessity,  171  ^  teq, 
direction  of,  182. 
duration  of,  178. 
extent  of,  177. 
lost  grant,  by,  191. 
under  Prescription  Act,  202. 
incorporeal  right,  is,  8. 
may  be  appendant  to  an  incorporeal  right,  11. 
may  not  be  used  to  go  to  property  other  than  dominant  tenement,  498, 

499,  567. 
necessity  of,  174  et  teq.    Sm  Nxoessett. 
direction  of,  182,  510. 
extent  of,  177,  357. 
obstruction  to,  may  be  abated,  577. 

whether  erection  of  gate  is,  507,  570. 
public,  not  an  easement,  15. 
repair  of,  on  whom  falls,  475,  486. 
sereranoe,  whether  ways  pass  on,  137  0i  teq, 
termini  of,  370. 

should  be  stated  in  pleading,  595. 
to  *< assigns"  includes  all  licensees,  367. 
to  church,  171,  344. 
to  market,  171. 
to  "visitors,"  367. 
whether  track  need  be  yiaible  to  pass  by  implied  grant,  102. 

WEIR, 

diversion  of  mill  stream  by,  parol  licence  for,  40. 

WELL, 

no  action  for  draining  neighbour's,  in  some  oases,  291. 

WILL, 

easement  can  be  created  by,  30. 

easements  implied  on  disposition  of  two  tenements  by,  126,  146, 153, 154. 

WINDMILL, 

no  right  to  passage  of  air,  338,  339. 

WINDOW.    See  Light. 
alteration  of, 

plane  of,  549  et  eeq. 

position  or  size  of,  effect  of,  539,  546. 
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WlNiyOW—eoHtinusd. 

blookiiig  up,  by  owner  of,  effeot  of,  621. 
decrease  in  size  of,  501,  547. 
enlargement  of,  529,  546. 

eridenoe  of  position,  &o.  of  old  windows  shoold  be  preserved  on  altera- 
tion, 554. 
existence  of,  in  bonse  sold,  implied  rigbt  to  ligbt  over  vendor's  land* 
lOZ  etseq.,  115  et  teq. 
not  when  in  bonse  reserved,  157  0t  9$q, 
grant  for  express  purpose  of  grantee  building,  grantor  cannot  obetroct, 

113. 
increased  light  may  be  obtained  by  alteration  in  glaiing,  fto.,  501. 
lease  in  consideration  of  lessee  building,  lessor  cannot  obstruct,  113. 
of  some  kind  emential  for  easement  of  light,  316. 
owner  of  house  need  not  reside  there  to  obtain  injunction  to  restrain 

obstruction  to,  602. 
restoration  of,  after  alteration  involving  encroachment,  654. 

after  pulling  down  to  rebuild,  602,  621  0t  teq,,  649  gt  $eq. 
right  to  obstruct,  if  not  ancient,  314. 
right  to  open,  overlooking  neighbour's  land,  814,  837. 
skylight,  is  sufficient  aperture  to  obtain  right  to  light  for,  317. 
may  be  a,  205. 

WORDS.     See  CJoNSTBUcrnoN. 

**  appertaining,  belonging,"  &c.  not  sufficient  to  pass  way  or  conveyance 

by  owner  of  two  tenements,  87. 
<*  convenient"  in  Prescription  Act,  a  mistake,  211. 
''used,  occupied  and  enjoyed,"  effect  of,  88  et  eeq. 
what  words  sufficient  to  pass  easement  not  expressly  mentioned,  108. 


YATES  V.  JACK, 
order  in,  603. 

not  now  suitable,  604. 


THE  END. 


^..^M. 
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